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COURSE CONTENT:
Course Objective:

This course is divided into two parts - Part A and Part B. Part A dealing with
Humanitarian Law consists of five topics, its aim remains on the development of
International Humanitarian law and protection of victims of armed conflict. Further, it
discusses the rules on legality of warfare (jus ad bellum), but the main emphasis is on
the rules that are to be followed when the armed conflict is going on (jus in bello). Apart
from this, an analysis of the jurisprudence developed by the international criminal
tribunal leading to the development of principles of IHL and its ability to cope up with
upcoming challenges has been undertaken.
Part –B relating to Refugee law divided into five topics, delineates the
conceptual dimensions of refugees and various international instruments relating to the
status of refugees including the United Nations 1951 Refugee Convention, the 1967
Protocol and the UN High Commission for Refugees (UNHCR). This apart, an analysis
of the standard treatment of refugees in India and the role of National Human Rights
Commission and Judiciary in interpreting and protecting the rights of refugees in India.

Part A
(Humanitarian Law)
Topic I : Introduction
1.
2.
3.
4.
5.
6.
7.
8.

Origin and Development of International Humanitarian Law
Geneva Conventions and Additional Protocols
Meaning of “armed conflict” – Common Article 2
Non-international armed conflict - Common Article 3 and Additional Protocol
II of the Geneva Convention
Jus ad bellum and jus in bello
Martens Clause
Interface between International Humanitarian Law (IHL) and International
Human Rights Law (IHRL)
Indian Perspectives with regard to Geneva Conventions and its Additional
Protocols-The Geneva Conventions Act, 1960
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Topic II : Protection of Defenceless
1. Hors de combat, wounded, sick (both in field and sea) and Shipwrecked
Members of Armed Forces
2. Prisoners of War (POW)
i.
Who are Prisoners of War?
ii.
Protection of Prisoners of War
iii.
Repatriation and Release of POW
3. Protection of Civilian Person in Times of war
Topic III : Methods and Means of Warfare
1. General Limitations on the Conduct of War— Limits on the Choice of
Methods and Means of Warfare
i.
The principle of prohibition on causing unnecessary suffering, Military
Necessity
ii.
Rule of Proportionality
iii.
Principle of Distinction
iv.
Prohibition on the Use of Certain Weapons- Conventional, Chemical,
Biological Weapons and Land Mines
2.

Contemporary Challenges in IHL

Topic IV: Criminal Tribunals
1.
2.
3.
4.
5.
6.

International Military Tribunal at Nuremberg
International Military Tribunal for the Far East (Tokyo)
International Criminal Tribunal for the Former Yugoslavia (ICTY)
International Criminal Tribunal for Rwanda (ICTR)
Special Court for Sierra Leone
Proposed Ad hoc Hybrid Special Court for Sri Lanka

Topic V: International Criminal Court (ICC)
1. International Criminal Court (ICC): Overview
i.
Jurisdiction with respect to Crimes – (i) Genocide; (ii) Crimes against
Humanity; (iii) War Crimes; (iv) Aggression
ii.
Basis of Jurisdiction – (i) Jurisdiction ratione materiae; (ii) Jurisdiction ratione
temporis; (iii) Jurisdiction ratione loci; (iv) Jurisdiction ratione personae
iii.
General Principles of Criminal Law - (i) Nullum crimen sine lege; (ii) Nulla
poena sine lege; (iii) Non-retroactivity ratione personae; (iv) Individual
criminal responsibility; (v) Exclusion of jurisdiction over persons under
eighteen; (vi) Irrelevance of official capacity; (vii) Responsibility of
3

commanders and other superiors; (viii) Non-applicability of statute of
limitations; (ix) Mental element
Defences/Grounds for excluding criminal responsibility - (i) Mental incapacity;
(ii) Intoxication; (iii) Self-defence; (iv) Duress and necessity; (v) Mistake of
fact or mistake of law; (vi) Superior orders and prescription of law.

iv.

2.

India’s Stand on the ICC

Part B
(Refugee Law)
Topic I: Introduction
1. Historical Background and development of Refugee Law
2. Meaning of Refugee under various International Instruments - Convention
relating to the Status of Refugees, 1951 and Protocol Relating to the Status of
Refugees, 1967; Bangkok Principles on the Status and Treatment of Refugees
1966; Organization of African Unity (OAU) Convention Governing the
Specific Aspects of Refugee Problems in Africa, 1969; Cartagena Declaration,
1984
3. Refugee Law, Human Rights and Humanitarian Law: Co-relation
4. Contemporary Challenges in Refugee Law- Asylum-Seekers, Migrants,
Stateless persons, Internally Displaced Persons, Exclusion of Refugee status.
5. Principle of Non-refoulement
Topic II: Protection of Refugees under 1951 Convention
1. Rights and Duties of Refugees
2. Welfare measures for Refugees
3. Administrative measures for the benefits of Refugee
Topic III: Solution to Refugee’s Problem
1.
2.
3.
4.
5.

Burden Sharing
Extradition of Refugee
Voluntary Repatriation,
Naturalization
Re-settlement in Third Country

Topic IV: Role of UNHCR
1. Statute of the Office of the United Nations High Commissioner for Refugees
(UNHCR), 1950
2. Role of UNHCR
Topic V: Refugee Protection in India
1. Constitution of India
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2. Registration of Foreigners Act, 1939, the Foreigners Act, 1946, and the
Foreigners Order, 1948
3. Role of National Human Rights Commission (NHRC)
4. Judicial decisions interpreting rights of refugees in India
5. India’s Position regarding 1951 Convention on Refugees
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INTRODUCTION
Report of the Committee of Experts on Additional Protocols to the
Geneva Conventions of 1949
This report is prepared as a collective exercise by the Members of the Experts Committee constituted by the Centre for
International Humanitarian Law at the Indian Society of International Law (ISIL). The Committee of Experts met thrice
during the period of the Study and comes up with the present report. The report is broadly divided into four parts. The first part
provides a background to the constitution of the present Committee of Experts; the second part gives a brief introduction to
international humanitarian law and its relevance in general; the third part deals with the adoption of two Additional Protocols
and their contribution to IHL; and part four focuses on the position of India vis-à-vis the Additional Protocols during and after
their negotiations.
1. Background to the Constitution of the Committee of Experts on the Additional Protocols to the Geneva
Conventions of 1949
The Indian Society of International Law (ISIL) and the International Committee of the Red Cross (ICRC) jointly organised a
National Seminar to Mark the 30th Anniversary of the 1977 Additional Protocols to the Geneva Conventions of 1949 on 8-9
June 2007 in New Delhi. During the two-day deliberations, speakers from different backgrounds threw light on several aspects
of the two Additional Protocols, some of which were general in nature and some of which were specific to Indian context.
Active involvement of participants also led to stimulating discussions during the conference. One of the recommendations that
came up at the end the Conference was to constitute a committee of experts to study the relevance of the two Additional
Protocols to the Indian context and the viability of arguments seeking India to become a party to these protocols.
The Centre for International Humanitarian Law at the ISIL was in contact with several experts in the field and exchanged
views informally on the issue of constituting a committee of experts. Some of the experts who took part in the June 2007
meeting expressed their willingness to be part of the proposed committee. Taking into consideration the significance of the
Additional Protocols to the Geneva Conventions of 1949 in general and their relevance to the Indian context in particular, the
ISIL constituted a committee of experts who would study pertinent aspects of the Additional Protocols and produce a report.
Accordingly, the ISIL approached several experts in IHL and related fields and the following individuals consented and
constituted the Committee.
Members of the Committee of Experts: Justice J. S. Verma (Former Chief Justice of India and former Chairman, National
Human Rights Commission of India), Lt. General Satish Nambiar (Former Director, USI), Dr. E.M. Sudarsana Natchiappan
(Member of Parliament, Rajya Sabha), Prof. V.S. Mani (Director, School of Law and Governance, Jaipur National University,
Jaipur), Prof. Anuradha Chenoy, (Jawaharlal Nehru University, New Delhi), Siddharth Varadarajan (Editor, The Hindu Daily),
C. Jayaraj (Presently Principal State Counsel, Department of Legal Affairs, Republic of Seychelles and Former Secretary
General, ISIL) and R. K. Dixit (Former Legal Adviser to the Government of India)
2. Tasks of the Expert Committee
The report of the Expert Committee addresses, inter alia, the following issues.
1. Provide background information regarding the context of the drafting of the Additional Protocols.
2. Explain why India should become a Party to the Protocols
3. Provide additional information regarding a possible reservation which may satisfy Indian concerns regarding the
Protocols.
Additional Documents Provided:
1. The Text of the Protocols
2. India's record of accession to IHL treaties
3. A list of Parties to the Protocols
4. Travaux préparatoires
2. Distribution and follow-up
It is hoped that this document will be widely circulated and will prompt the Government of India to assess its stance regarding
the Protocols with a view to consider its eventual accession to the instruments.
For the Committee,
Justice J. S. Verma,

Former Chief Justice of India
3
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WHY INDIA SHOULD RATIFY THE 1977 PROTOCOLS TO THE GENEVA
CONVENTIONS OF 1949 RELATIVE TO ARMED CONFLICTS
A Background Note
This Background Note seeks to achieve four things, namely, (1) a brief introduction to International Humanitarian
Law in general (2) a brief note on what the Geneva Protocols 1977 stand for, (3) the contribution of the composite
Indian culture and tradition to the basic tenets of International Humanitarian Law - i.e. a historical-cultural
argument why India should accede to the Protocols, and finally, (4) an enumeration / reiteration of arguments
impelling India to accede to the Protocols.

I. INTRODUCTION
Armed conflict often represents the dark side of human nature - anger, greed, vengeance, false pride, strong sense of
ill feeling, intolerance, or hatred. War and armed conflict survive in both international and national societies, despite
the fact that most ancient civilizations of the world have had clearly laid down humanitarian rules which were
required to be observed, must nations go to war. Indeed, the human society has till this day failed to abolish use of
violence in intra-community relations, let alone inter-state relations.
According to General Clausewitz, the grand priest of war (as the ultimate means of dispute settlement), "War is an
act of violence. …. In a situation as dangerous as war, errors of magnanimity are the worst. Indeed, moderation in the
philosophy of war is absurd."1 The Clausewitz philosophy of violence then underscores the innate inter-relationship
between the factors that trigger resort to violence and those that prompt disregard for any restraints or inhibitions on
levels or means and methods of violence employed. The root causes of resort to violence also condition the
effectiveness or otherwise of such restraints or inhibitions. From this viewpoint, international humanitarian law
(IHL) has a tenuous relationship with the principles of non-use of force and disarmament. On the one hand, like all
law it would prefer an ideal world without armed conflict. On the other, it comes into operation at the outbreak of
hostilities and continues to be in force until cessation of hostilities on the ground, without passing judgment on who
was right or who was on the wrong in triggering them or in sustaining them. But the fact that it comes into operation
at the outbreak of violence does not necessarily imply legitimation of situations resulting from use of force itself.
IHL is not directly concerned with the issues of legitimation of violence; it is primarily concerned with the
protection of victims of any violence - the human factor in hostilities.
Even if IHL is often "one war behind," its normative development over the past hundred and fifty years has been
most impressive. However, there is a wide gulf between the promise of normative framework and the realities on the
ground. In fact, most stages of the development of the law were triggered by some horrid historical experience
through a catastrophe of senseless violence.
The 'Geneva law' - i.e., those aspects of IHL which directly bear upon protection of the victims of armed conflict began with its concern for the protection of the sick and the wounded combatants at war on land and received a treaty
basis in 1864. This was later expanded to encompass the sick and the wounded in war at sea in 1906 as warfare at sea
became 'popular' among states, and still later, in 1929, it was further revised and expanded to cover prisoners of war.
The spine-chilling experiences of Europe during the inter-war period highlighted the need to protect the civilian
population from the cruel incidence of armed conflict, and also to provide some minimum rules to regulate "armed

1

Quoted by Judge Mohammed Bedjaoui, "Humanitarian Law at A Time of Failing National and International Consensus: A Report for the
Independent Commission on International Humanitarian Issues," in the Independent Commission on International Humanitarian Issues,
Modern Wars: The Humanitarian Challenge - A Report for the Independent Commission on International Humanitarian Issues (Zed Books,
London/ New Jersey. 1986), pp. 1-42, at p. 5.
4
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conflict not of an international character" of the Spanish Civil War type, where the 'international' character of the
conflict is indeterminate. They also eventually gave rise to three categories of 'international crimes' in the context of
grave violations of human dignity perpetrated during armed conflict - crimes against the laws and customs of war,
crimes against peace and crimes against humanity - with the victorious powers of the Second World War setting in
motion international trials of major war criminals, at the end of the war. This provided the normative thrust to the
concept of an international criminal court. The Second World War further necessitated a revision of the law that led
to the adoption of the Four Geneva Conventions in 1949, with the Fourth Convention specifically aimed at
2
protection of civilians during armed conflict. All the four Conventions put together provide for humane treatment
of the sick and the wounded in war, prisoners of war and civilians who fall in the hands of a belligerent power during
hostilities. To guard against the possibility of a party to the conflict seeking to escape the obligations under these
Conventions by arguing that the conflict at hand is not of an international character, the Conventions also embody a
common Article 3 to cover armed conflicts "not of an international character" for which certain minimum rules of
humane treatment of victims of the conflict are prescribed. These rules have received the international judicial
3
imprimatur to be recognized as the minimum threshold of IHL obligations.
India became a party to the four Geneva Conventions of 1949 by ratifying them on 9th November, 1950.

II. GENEVA PROTOCOLS 1977
Since 1949, the national liberation movements in Asia and Africa, and the Viet Nam war necessitated a further
review of the 1949 Conventions in 1974-77 and in response, two Additional Protocols took shape in 1977. India
took a lead role in the Diplomatic Conference of 1974-1977 that made this expansion and elaboration of IHL
possible. This is evident from the travaux preparatoires of the Protocols.
The Additional Protocols, a product of consensus of the international community evolved soon after the Vietnam
War, have achieved two things while updating the 1949 Geneva Conventions, namely:
(1) They embody IHL rules applicable to armed conflict by amalgamating those emanating from two historical
strands (a) those focussing on amelioration of the victims of armed conflicts represented by a succession of treaties
beginning with the First Geneva Convention of 1864;
(b) those focussing on "humanising" the means and methods of warfare, initially the significant contribution of
the Hague Peace Conferences of 1899 and 1907.
(2) They assimilate a range of norms from the International Covenant of Civil and Political Rights to which India is
a party, norms that have also received the endorsement of the Supreme Court of India.

A. The Merger of Hague Law into IHL
Nearly parallel to the development of the Geneva law was the so-called 'Hague law'. Hague law began its travails
also contemporaneously with the germination of Geneva law since the second half of the nineteenth century. It
began with the intent of avoiding unnecessary suffering and superfluous injury by circumscribing the use of certain
means and methods of war, with a general indication of the rights and duties of belligerent powers. The 1899-1907
Hague regulations and various other Conventions adopted by The Hague Peace Conferences aimed, in a modest
2

The four Geneva Conventions of 1949 are: I) the Geneva Convention for the Amelioration of the condition of the Wounded and Sick in
Armed Forces in the Field; II) The Geneva Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members
of Armed Forces at Sea; III) The Geneva Convention relative e to the Treatment of Prisoners of War; and IV) The Geneva Convention
relative to the Protection of Civilian Persons in Time of War - all of 12 August 1949.
3

See the Nicaragua case, ICJ Reports 1986, p. 14.
5
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way, at these objectives. The greatest normative contribution of Hague law, however, is the principle embodied in
the "de Martens clause". The latest restatement of this principle states:
"In cases not covered by this Protocol or by other international agreements, civilians and combatants remain
under the protection and authority of the principles of international law derived from established custom,
from the principles of humanity and from the dictates of public conscience."4
The de Martens clause remains a masterpiece of norm setting in international law. In its broad sweep it takes into
account the evil potentials of technologies of warfare, past, present and future, as it represents a recognition that no
detailed set of regulations of dos and don'ts will be able to cover all possible situations of armed conflict. And it now
provides a direct linkage between both Geneva law and Hague Law of IHL even as it informs decision-makers in
armed conflict of the need to keep in constant view the "principles of humanity and the dictates of public
conscience" (which no democratic decisional process can afford to ignore). Indeed, the 1977 Additional Protocols
appear to have achieved a general integration of both Geneva law and Hague law in several respects. On the basis
of the development of IHL culminating in the 1977 Additional Protocols, the following fundamental principles of
IHL can be said to exist in modern international law:1. The principle of "elementary considerations of humanity." 5
2. The principle of distinction (i. between belligerents and neutrals; ii. between combatants and non-combatantscivilians, and iii. between military objects and civilian objects)
3. The principle of the prohibition of weapons and methods of warfare that cause unnecessary suffering or
superfluous injury.
4. The principle of the prohibition of methods or means of warfare that are likely to cause widespread, long-term
and severe damage to the natural environment.
5. The principle of the prohibition of the study, development, acquisition or adoption of any new weapon, means or
method of warfare whose employment in war is prohibited by IHL or some other rule of international law.
The International Court of Justice significantly observed in the Nuclear Weapons case (1996) as follows:
"The extensive codification of humanitarian law and the extent of the accession to the resultant treaties, as
well as the fact that the denunciation clauses that existed in the codification instruments have never been
used, have provided the international community with a corpus of treaty rules the great majority of which
had already become customary and which reflected the most universally recognized humanitarian
principles. These rules indicate the normal conduct and behaviour expected of States."6

B. Contribution of IHRL to 1977 Geneva Protocols
Since the Second World War, there has been another, more broad-based, development in international norm setting.
This relates to the evolution of the international human rights law (IHRL). War, and colonialism have taught us the
importance of international concern for human rights. As Jawaharlal Nehru proclaimed on the eve of India's
independence,
"We believe that peace and freedom are indivisible and the denial of freedom anywhere must endanger
freedom elsewhere and lead to conflict and war."7
4

Article 1 (2) of 1977 Protocol I Additional to the Geneva Conventions of 1949.
See "elementary considerations of humanity, even more exacting in peace than in war:" the Corfu Channel case, ICJ Reports 1949, p. 22.
6
See The Legality of the Threat or Use of Nuclear Weapons, ICJ Reports 1996, 226, at p. 258, at para 82.
7
Speech by Jawaharlal Nehru, then Vice-President of Interim Government of India, 7 September 1946, reprinted in Surjit Mansingh, ed.,
Nehru' Foreign Policy (Mosaic Books, with India International Centre, New Delhi, 1998), pp. 19-24, at p. 21.
5
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The Charter of the United Nations itself embodies this concern and mandates a role for the United Nations in
promotion of increasing realization of human rights by providing a framework of coordination for joint and separate
actions by states and the international organization. In furtherance of this mandate, the United Nations General
Assembly adopted the all-important Universal Declaration of Human Rights (UDHR) and the Genocide
Convention in 1948. The UDHR led to the eventual adoption of the two International Covenants on Human Rights
in 1966 (acceded to by India on 27th March 1979) and several other declarations and conventions addressing
specific categories of human rights or specific groups of beneficiaries identified in terms of their special social
vulnerability. The importance of this emerging international human rights law to IHL is that the former is of broader
import than the latter at least in three respects - (a) it readily applies to all situations of peace or violence, including
all armed conflict; (b) it is of continuous application and therefore one need not worry overmuch as to whether a
situation amounts to an "armed conflict" as defined in the Geneva law to determine what rules to apply; and (c) it
tends to address denial/ deprivation of rights that may be the root cause of violence. The other advantage with
international human rights law is that it has set up a range of international monitoring bodies chiefly within the UN
system. It is submitted that the emerging international human rights law has vastly strengthened IHL in terms of not
only the normative canvas, but institutional support system as well.
Additionally, the international community has, at least since 1970's, become increasingly sensitive to issues of
human rights deprivation through mindless violence whether perpetrated by state instrumentalities, or by groups
and individuals. Thus there are a number of UN General Assembly resolutions manifesting the intense concern of
the international community for the protection of innocent human beings caught up in situations of international
8
terrorism. Given this sensitivity of the international community, the not-infrequent practical impossibility to
distinguish various levels or degrees of violence before a situation can be formally identified to measure up to the
definition of "armed conflict" under the Geneva law, and the urgency of humanitarian assistance in an evolving
situation of terrorism, have all led the international community to mandate a role for impartial international
9
organizations familiar with situations of violence, such as the ICRC, in a situation like taking of hostages. All this
perhaps points to the justifiability of what Judge Bedjaoui calls "a simple working definition of humanitarian law,"
namely,
"[I]t is a set of legal rules intended to protect and aid the victims of all situations of armed violence."10
The moral authority of IHL in seeking to 'humanise" inter-state and intra-state hostilities and to inhibit them with
what Hugo Grotius called some three-and-half centuries ago as the temperamenta ac belli, is no doubt well
recognised by peoples of all nations of the world, and remains unquestioned by the international community of
states as well. Even when states fail to comply with it often for reasons of expediency, height of passions and
emotions of war, or just plain 'mistakes' committed in the thick of military operations, they do not dare deny their
IHL obligations. On the contrary, they would warn their adversaries of the 'serious consequences' of committing
grave breaches of these obligations.

III. IHL IN INDIAN CUTURE AND TRADITION
IHL precepts are innate in the culture and tradition that India rightly boasts of. They consist in the principal
contributions of the religious texts and practices obtaining in the major religions of India, namely Buddhism,
Christianity, Hinduism, Islam, Jainism, and Sikhism. The composite culture of the South Asian sub-continent has
historically evolved through the interfaces and confluences of these great religions of the world.

8

After all, Article 29 of the UDHR underscores the duty of every individual to respect the rights of others.
See the International Convention against the Taking of Hostages, 1979.
10
See Judge Bedjaoui, n. 1, at p.8.
9
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In Buddhism, every one of the facets of human relations is conditioned by "the all-pervading compassion" and that
is founded on principles of goodwill, co-operation, non-violence and pacifism. Yet there are many venerable
Buddhist writings recognising certain principles and portraying them under various headings - wars of self-defence,
just war theory, and peaceful settlement of disputes. It is generally believed that the humanitarian principles of
Buddhism has had a softening influence on the conduct of war in the South Asian region as well as in the Far East.
The eighth rule of the Dasa Raja Dharma (ten rules of good governance) was the king's duty to exercise nonviolence. The reign of Ashoka the Great in India was entirely based on Buddhist principles. India's National
Emblem belongs to Ashoka.
Non-violence is clearly the foundation of the Christian religious orders. This probably stems from Jesus Christ's
advice to every individual "to show the other cheek." Like many religions Christianity too emphasised the fact that
man is the best of God's creations, and that He created him in the likeliness of Himself. Christ also advocates
compassion to all fellow beings - "Love thy neighbour." Based on the Christian teachings, Hugo Grotius, the father
of international law (as it originated in Europe), spoke of the undesirability of war, a justifiable cause for war (causus
belli), and humanitarian considerations during warfare (temperamenta ac belli). These, indeed, are immediate
progenitors of the current precepts of IHL and rules relating to the use of force.
The Hindu religious texts contain detailed expositions on rules of warfare, respect for the environment, regulation of
the arms trade, in particular cruel weapons, the protection of civilians, superior orders, collective punishment, the
right of asylum, vengeance and retaliation, and the treatment of PoWs. Even a "realist" like Kautilya spoke of the
need for the invading King to observe a number of rules of warfare in order to promote on the part of the people in the
invaded territories a sense of trust in and an absence of opposition to the invading King. The pre-eminent principle
was that the ordinary people be kept happy and that that was the Rajadharma.
Islam condemns aggression of all kinds. It ordains that all treatment of individuals contrary to human dignity during
war be forbidden, as it urges respect for the dignity of the human person. Islamic Jihad is the fulfilment of a duty that of universalising the Islamic faith - and therefore must refrain from shedding of blood or the destruction of
property not necessary for the achievement of that objective. Eminent Islamists have pointed to specific rules in
Islamic law forbidding wanton destruction of the elements of the environment during war. Islamic law recognises
the principle of proportionality, and the principle that the means and methods of warfare cannot "transgress limits."
Means and methods of warfare, perfidy and ruses, prohibited weapons, enemy persons and property, and prisoners
of war are also recognised. It would appear that the central element of Islamic humanitarian jurisprudence is the
emphasis on human dignity, the foundation upon which IHL is based.
Evidently, Indian civilisation through the ages has made significant contributions to IHL precepts, which are now
deeply embedded in the core values of the composite Indian culture and society. Given this background, it is hardly
surprising that the Founding Fathers of the Indian Constitution decided to ensure that the best of the Indian traditions
of human dignity are incorporated into the Constitution. In fact, many of the provisions of Part III of the Indian
Constitution on Fundamental Rights may be taken to subsume the basic principles of the IHL.

IV. WHY SHOULD INDIA ACCEDE TO THE 1977 GENEVA PROTOCOLS?
There are at least nine compelling reasons why India should ratify the 1977 Additional Protocols to the Geneva
Conventions:
1. India has ratified or acceded to a number of IHL related treaties in most of whose formulation it has in the past
played a lead role. India has enacted the Geneva Conventions Act in 1960 to give effect to the 1949 Geneva
Conventions, and incorporated the Chemical Weapons Convention 1993 into domestic law by the Chemical
Weapons Convention Act in 2000. Further, it enacted the 2005 Weapons of Mass Destruction Act, giving
domestic force of law to the 1972 Biological Weapons Convention.
8
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2. How can India abandon its own baby with the bathwater? India played a lead role in negotiating the various
provisions of the Protocols. Backing off now would amount to a certain lack of courage of conviction, and a
sense of indifference to growing impunity in humanitarian affairs.
3. Indian domestic law, presided over by the Constitution, will continue to reflect developments in IHRL and IHL.
This is the current judicial attitude.11 In other words, whatever be the ambivalence on the part of the political
branch of the Government, it will be ineffective against the judicial attitude.
4. Many of the provisions of Part III of the Constitution are applicable equally to Indian citizens and foreigners
12
found in India: The Chakma Refugees cases are a case in point. The humanitarian issues involved in the two
Protocols are not merely matters of foreign relations, but intertwined with the human rights jurisprudence of
India.
5. Even where treaty provisions are not specifically applicable as such, the Indian judiciary would not worry
overmuch whether or not India is a party to a particular treaty, as it would be keen to impart justice to the
situation before it. In cases where India has not been a party to certain maritime treaty, the judiciary has drawn
13
principles from such treaties and applied them to Indian situations treating them as part of "common law".
6. Even if India fails specifically to accede to the Protocols, since India is a party to ICCPR, etc., India will remain
14
bound by much of the principles flowing from the Protocols through the treaties to which it is a party. It is
therefore advisable for India to become a party to the Protocols.

11

P. Chandrasekhara Rao, the longest serving Law Secretary to the Government of India, writing in his critical-analytical style in The
Indian Constitution and International Law (Taxmann, New Delhi, 1993) is impelled to observe at p. 148, thus:
"What is important to note is that the courts, committed as they are to advancing the human rights jurisprudence, have come to interpret the
constitutional provisions on fundamental rights more broadly in the light of international instruments on human rights, whether of the
United Nations or of other international organizations."
In Kubic Dariusz v. Union of India, AIR 1992 SC 573, the Supreme Court held at p. 585:
"In this context it may not be out of place to bear in mind that fundamental rights guaranteed under our Constitution are in conforming line
with those in the declaration [i.e. Universal Declaration of Human Rights] and the Covenant on Civil and Political Rights and the Covenant
on Economic, Social and Cultural Rights to which India has become a party …"
Again, citing Ajay Hasia v. Khalid Mujib, AIR 1981 SC 487, at p. 493, and MC Mehta v. Union of India, AIR 1987 SC 1086, at pp. 1089,
1097, P.C. Rao, notes as follows:
"The Supreme Court of India has innovated new methods and strategies to enlarge the range and meaning of the fundamental rights and to
advance the human rights jurisprudence. The Court has in fact declared this to be its task."
Rao, ibid., p. 148.
12
Louis De Raedt v. Union of India, 3 SCC 1991 SC 554 and State of Arunachal Pradesh v. Khudiram Chakma, 1 SCC 1994 SC 615
13
E.g. In M. V. Elizabeth v. Harwan Investment and Trading Pvt. Ltd., 1993 SC 1014, at p. 1058, the Supreme Court ruled:
"Although India has not adopted the various Brussels Conventions*, the provisions of these Conventions are the result of international
unification and development of the maritime laws of the world, and can, therefore, be regarded as the international common law or
transnational law rooted in and evolved out of the general principles of national laws, which, in the absence of specific statutory provisions,
can be adopted and adapted by courts to supplement and complement national statutes on the subject."
The Court further observed:
"Where statute is silent and judicial intervention is required, Courts strive to redress grievances according to what is perceived to be
principles of justice, equity and good conscience."
14
In the Nicaragua case, the International Court held as follows:
"There is no doubt that, in the event of international armed conflicts, those rules [of the common Article 3 of the 1949 Geneva Conventions]
also constitute a common yardstick, in addition to the more elaborate rules which are also to apply to international conflicts; and they are
rules which in the Court's opinion, reflect what the Court in 1949 called "elementary considerations of humanity." ICJ Reports 1986, p. 114,
para. 18.
Thus given the special humanitarian character of the rules, the Court will be guided by the "elementary considerations of humanity" rather
than the technicalities of applicability of certain conventional rules.
9
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7. India seeks to be a Power to be reckoned with in the international arena. It should therefore be seen to be willing
to accept more and more of IHL-IHRL obligations in order to claim a higher moral position so that its voice is
better respected on the international plane.
8. The moral loss by not acceding to the Protocols for a democracy like India is much greater than the "realpolik"
arguments the Administration may seek to put forth in an attempt clearly to avoid undertaking IHL obligations
flowing from these Protocols.
9. Finally, the sovereign interests of India that the Administration is rightly keen to protect in its hesitation to
accede to the Protocols can easily be protected by drafting appropriate reservations or interpretative
declarations to the Instrument of Accession to each of the Protocols. This would in fact the double objective of
protecting India's innate interests while at the same time reinforcing its moral voice on the international plane in
international humanitarian affairs.
There exists no tenable argument against India's accession to the Protocols. It would appear that the following are
the major points raised by India in respect of Protocol I:
1. India has all along argued that the struggles of national liberation movements should come within the
framework of international armed conflicts. This argument was well recognised at the Diplomatic Conference,
and the result is Article 1 (4) of Protocol I. India would not like that provision to be used in any way impairing its
territorial integrity. It may be recalled that India has made a reservation to the common Article 1 of the
15
International Covenants on Human Rights, 1966, while acceding to them on 10th April, 1979. This could be
taken into account in the Instrument of Accession to the Protocols.
2. India has been of the view that Article 35(2) of the Geneva Protocol I of 1977 applies "to all categories of
weapons, namely nuclear, bacteriological, chemical, or conventional weapons or any other category of
weapons." In fact, India suggested a listing of categories of weapons prohibited under this provision,
although it recognised that no immutable list could be evolved. But it was not possible to identify criteria to
determine the prohibited nature of each weapon. However, these weapons could be used in self-defence, at
least theoretically. As pointed out by the International Court of Justice in the Nuclear Weapons case in 1996,
even in self-defence, they cannot be used in violation of the principles of necessity and proportionality and
the principles of IHL.16
3. India opposed the term "irregular forces" as according to it the term included mercenaries. This indeed is a
matter of interpretation in the historical context of the law of armed conflict.
4. India has questioned the need for Protocol II as such, as (a) it militated against the sovereignty of the country
and (b) it could be misused. India pointed to the need for a definition of the term "non-international armed
conflicts." It felt that in view of the inclusion of national liberation movements in Protocol I, there was no
need for Protocol II. In answer to this, it may be pointed out that the International Court's rule of "elementary
considerations of humanity" would foreclose any such rethinking on Protocol II. There is no doubt that
there are armed conflicts below the threshold of armed conflicts of international character and that there is to
"humanise" them as well.
15

'I. With reference to Article 1 of the International Covenant on Economic, Social and Cultural Rights and Article 1 of the International
Covenant on Civil and Political Rights, the Government of the Republic of India declares that the words `the right of self-determination'
appearing in [this article] apply only to the peoples under foreign domination and that these words do not apply to sovereign independent
States or to a section of a people or nation -which is the essence of national integrity." http://treaties.un.org/Pages/ViewDetails.aspx?src=
TREATY&mtdsg_no=IV-3&chapter=4&lang=en#EndDec.
16
See ICJ Reports 1996, p. 226, The Court ruled as follows: "[A] use of force that is proportionate under the law of self-defence, must, in
order to be lawful, also meet the requirements of the law applicable in an armed conflict which comprise in particular the principles and
rules of humanitarian law." Quite logically, the elementary considerations of humanity would include all 'non-derogable human rights
under Article 4(2) of ICCPR, 1966.
10
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5. Finally, a number of issues have arisen in the context of the terrorism-related operations in different parts of
the country. From the beginning, India treated the issue of terrorism as an internal matter, although it alleged
active foreign participation in certain situations. It also argued that Article 3 of the Geneva Conventions
1949 would not apply because combating terrorism did not amount to a non-international armed conflict.
Also, the mere fact that certain terrorist groups claimed to resort to violence as part of a struggle for selfdetermination did not automatically make the activity an international armed conflict within the meaning of
the Geneva Protocol I of 1977. The principle of self-determination did not permit secession from an already
established state that functions in accordance with that principle. Subsequently, probably in view of some
international disapprobation, it decided to permit access for ICRC to terrorism-affected areas and also to
detention centres. Some human rights NGOs still continue to raise issues of unlawful detentions, custodial
violence and killings by security forces. Very often such issues keep coming up before the National Human
Rights Commission and State Human Rights Commissions, besides of course the Indian judiciary, which
has vindicated itself as a redoubtable champion of human rights in India.

Recommendations of the Committee
In view of the above, it is recommended that an impartial National Institution should be given a Controlling role in
deciding whether or not a Protocol would apply to a situation involving India and if so how far. Keeping this in
mind, an Instrument of Accession may be drafted.

11
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IHL TREATIES RATIFIED/ACCEDED TO BY INDIA
http://www.icrc.org/ihl.nsf/Pays?ReadForm&c=IN

1. Treaty relating to the Use of Submarines and Noxious Gases in Warfare. Washington, 6 February 1922.
2. Protocol for the Prohibition of the Use of Asphyxiating, Poisonous or Other Gases, and of Bacteriological
Methods of Warfare. Geneva, 17 June 1925.
3. Convention for the Amelioration of the Condition of the Wounded and Sick in Armies in the Field. Geneva, 27
July 1929.
4. Convention relative to the Treatment of Prisoners of War. Geneva, 27 July 1929.
5. Agreement for the Prosecution and Punishment of the Major War Criminals of the European Axis, and Charter
of the International Military Tribunal. London, 8 August 1945.
6. Convention on the Prevention and Punishment of the Crime of Genocide, 9 December 1948.
7. Geneva Conventions of 12 August 1949.
8. Convention for the Protection of Cultural Property in the Event of Armed Conflict. The Hague, 14 May 1954.
9. Protocol for the Protection of Cultural Property in the Event of Armed Conflict. The Hague, 14 May 1954.
10. Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes Against Humanity, 26
November 1968.
11. Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological)
and Toxin Weapons and on their Destruction. Opened for Signature at London, Moscow and Washington. 10
April 1972.
12. Convention on the prohibition of military or any hostile use of environmental modification techniques, 10
December 1976.
13. Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May be
Deemed to be Excessively Injurious or to Have Indiscriminate Effects. Geneva, 10 October 1980.
14. Protocol on Non-Detectable Fragments (Protocol I). Geneva, 10 October 1980.
15. Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and Other Devices (Protocol II).
Geneva, 10 October 1980.
16. Protocol on Prohibitions or Restrictions on the Use of Incendiary Weapons (Protocol III). Geneva, 10 October
1980.
17. Convention on the Rights of the Child, 20 November 1989.
18. Convention on the prohibition of the development, production, stockpiling and use of chemical weapons and on
their destruction, Paris 13 January 1993
19. Protocol on Blinding Laser Weapons (Protocol IV to the 1980 Convention), 13 October 1995
20. Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and Other Devices as amended on 3
May 1996 (Protocol II to the 1980 Convention as amended on 3 May 1996)
21. Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict,
25 May 2000
22. Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May be
Deemed to be Excessively Injurious or to Have Indiscriminate Effects. Geneva, 10 October 1980. Amendment
article 1, 21 December 2001.
23. Protocol on Explosive Remnants of War (Protocol V to the 1980 Convention), 28 November 2003
12
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FROM RESETTLEMENT TO INVOLUNTARY REPATRIATION:
TOWARDS A CRITICAL HISTORY OF DURABLE SOLUTIONS TO
REFUGEE PROBLEMS
B. S. Chimni*
Introduction
The history of durable solutions to the global refugee problem in the
period after the Second World War can be divided into two distinct phases.
In the first phase, which lasted roughly from 1945 until 1985, the solution
of resettlement was promoted in practice, even as voluntary repatriation
was accepted in principle as the preferred solution. In the second part of
my paper I offer a brief review of the period in which resettlement was
seen as the most appropriate solution to the refugee problem.
The second phase, beginning in 1985, may be divided into three periods. In the first period (1985-93) voluntary repatriation came to be promoted as the durable solution, with an emphasis on ensuring the voluntary
character of repatriation. In 1993, the notion of safe return was introduced
into the discourse on solutions in the context of temporary protection
regimes established in Western Europe; in the continuum between voluntary and involuntary repatriation the idea of safe return aspired to occupy
the middle ground. In 1996, the doctrine of imposed return was aired by
UNHCR to draw attention to constraints which could compel it to accept
the reality of involuntary repatriation.
To be sure, neither the notion of safe return nor the doctrine of imposed
return has necessarily been advanced to replace the standard of voluntary
repatriation. In the case of safe return, the contention is that the standard of
voluntary repatriation is irrelevant, since the cessation clause in Article 1C of
the 1951 Convention Relating to the Status of Refugees (hereinafter the “1951
Convention”) requires nothing more than either safe return, or that individuals be in a situation where they were given protection on the specific understanding that the standard of safe return would apply. On the other hand, the
doctrine of imposed return has been advanced to carve out what are viewed
as unavoidable exceptions to the standard of voluntary repatriation.
In the third part of my paper I contest the particular interpretation of
the cessation clause deployed to legitimize the notion of safe return. Next,
I point to the dangers of attempting to contextualize the standard of voluntary repatriation. I then go on to argue that it is the absence of burden
sharing in the post Cold War era which explains the growing acceptance of
involuntary repatriation as a solution to the global refugee problem.
B.S.Chimni is Professor and Vice-Chancellor at the WB National University of
Juridical Sciences (India). The present contribution is also published in the New Issues
in Refugee Research (UNHCR), Working Paper N° 2.
*
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In the fourth part of the paper I go on to explore the meaning and implications of the new focus on returnee aid and the underlying assumption that
refugees cannot be successfully repatriated if the receiving society does not
sustain a certain level of development. I argue, among other things, that
unless there is a clear recognition of the role external economic factors
play in creating the conditions which lead to refugee flows, and steps proposed to address them, the humanitarian aid community may, in the final
analysis, be seen as an instrument of an exploitative international system
which is periodically mobilized to address its worst consequences.
The First Phase, 1945-1985: Insistence on the Solution of
Resettlement
In 1939, reflecting on the different possible solutions to the refugee problem, Sir John Simpson wrote:
“The possibility of ultimate repatriation belongs to the realm
of political prophecy and aspiration, and a programme of
action cannot be based on speculation. ... It can be ignored as
an important element in any future programme of international action aiming at practical liquidation of the existing
refugee problems”.1
It is said that while this “pessimistic assessment” was “basically right for
refugees of his time—Russians, Turkish Christian minorities, German
Jews and others”, it was “not for all times and for all refugees”.2 After all,
at the end of the Second World War millions of refugees did return home.3
Yet, it was not until 1983 that the preference for the solution of voluntary
repatriation acquired “an absolute character” in relevant United Nations
General Assembly resolutions.4 Even then it is the one solution for which
UNHCR, the international community and individual states had “the greatest limitations of mandate, influence, time and resources”.5 The reason for
this state of affairs was that within a year of the end of the Second World
War the question of a solution to the refugee problem had become an integral part of the Cold War. The latter’s politics demanded the rejection of
the solution of voluntary repatriation.
Sir John Hope Simpson, The Refugee Problem: Report of a Survey (Royal
Institute of International Affairs, London: Oxford University Press, 1939), p. 529.
2 Barry N. Stein, “Prospects for and Promotion of Voluntary Repatriation”, in
Howard Adelman (ed.), Refuge or Asylum: A Choice for Canada (Toronto: York Lanes
Press, 1990), pp. 190-220 at p. 192.
3 Ibid.
4 Marjoleine Zieck, UNHCR and Voluntary Repatriation of Refugees: A Legal
Analysis (Martinus Nijhoff Publishers, The Hague, 1997), p. 81.
5 Ibid., p. 202.
1
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This was also a period in which the economies of the Northern states
“experienced unprecedented economic expansion in the context of
depleted populations”.6 A key factor facilitating rapid economic recovery
was the heavy influx of refugees which offset the loss of the labour force
in the War.7 This reality reinforced the determination of the Northern
states to advocate resettlement as a solution to the problem of the
1,000,000 remaining refugees in Europe.8 Thus, despite the fact that the
International Refugee Organization (IRO) (1947-1950), at the insistence of
the former Soviet Union, formally adopted voluntary repatriation as a
solution to the refugee problem, “the organization devoted most of its
attention to resettlement projects, in agreement with the intentions of the
Western powers”.9 During its lifetime the IRO “repatriated 72,834
refugees, a meager 5 per cent of the total number of displaced persons
registered with IRO”.10 Indeed, “although it was evident to IRO officials
that the cost of repatriation per refugee was a fraction of the cost of resettlement, this argument never appeared in the discussions of the General
Council”.11
In so far as the Northern states accepted the solution of repatriation
as the ideal solution in principle, they strongly supported freedom of
choice even though 1,000,000 refugees were involved. So much so that
even the decision to provide three months of rations to refugees deciding
to repatriate was sharply criticized.12 By contrast, in the months immediately after the end of the War, when resettlement had yet to become a part
of the Western discourse on solutions, refugees had to organize and resist
forcible repatriation.13 It may also be recalled in this context that “under
the refugee regime represented by UNRRA [United Nations Relief and
Rehabilitation Agency, the predecessor of IRO] there was no formal
respect for the basic rights of the individual. DPs [displaced persons] were
repatriated against their will ....”.14 While UNRRA later abandoned this
practice, it was not until after the onset of the Cold War, and the formation
Robert F. Gorman and Gaim Kibreab, “Repatriation Aid and Development
Assistance” in James C. Hathaway (ed.), Reconceiving International Refugee Law (The
Hague: Martinus Nijhoff Publishers, 1997), pp. 35-82 at p. 39; George Stoessinger, The
Refugee and the World Community (Minneapolis: The University of Minnesota Press,
1963), p. 114.
7 Gorman and Kibreab, “Repatriation Aid”.
8 Stoessinger, The Refugee and the World Community.
9 Kim Salomon, Refugees in the Cold War: Toward a New International Refugee
Regime in the Early Postwar Era (Lund: Lund University Press, 1991), p. 243.
10 Stoessinger, The Refugee and the World Community, p. 111.
11 Ibid.
12 Ibid., pp. 68-71 and p. 202.
13 Yury Boshyk, “Repatriation and Resistance: Ukrainian Refugees and Displaced
Persons in Occupied Germany and Austria, 1945-1948”, in Michael R. Marrus and Anna
C. Bramwell (eds.), Refugees in the Age of Total War (London: Unwin Hyman, 1988), pp.
198-219.
14 Salomon, Refugees in the Cold War, p. 249.
6
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of the IRO regime, that an individual’s right to flee from political persecution and to choose where he or she wanted to live was recognized.15
The only conclusion that one can draw from this episode in the evolution of the international refugee regime is that humanitarian factors do
not shape the refugee policies of the dominant states in the international
system.16 It underlines the need to be alert to the non-humanitarian objectives which are pursued by these actors from time to time behind the
facade of humanitarianism. I will return to this theme later in this paper.
Meanwhile, it is not at all surprising that the end of the Cold War has
meant a slow return to the days of the UNRRA, although dominant states
have now to contend with the significant developments in international
human rights law achieved in the period after the Second World War. It
explains why contemporary attempts at justifying the departure from the
standard of voluntary repatriation rest on a different set of arguments.
These include the idealization of the solution of repatriation, a turn
towards objectivism in interpreting the definition of refugee and the cessation clause contained in the 1951 Convention, a stress on contextualism in considering compliance with the standard of voluntary repatriation, and an internalist explanation of the root causes of refugee flows.
The following sections examine critically the validity of some of these
arguments.
The Second Phase 1985-98: from Voluntary to Forced Repatriation
Since the early 1980s, from the time of the arrival of “new asylum seekers”
in the North, there have been calls to rethink the exilic bias of international refugee law. The theoretical justification for this has assumed the
form of “a new approach to the refugee problem … based on human
rights”.17 It asserts that “the goals of separation and alienation, which animated so much of the approach of the past, should be recognized as contrary to both individual human interest and the well-being of societies, particularly in today’s conditions”.18 Shorn of euphemistic verbiage the new
approach stated that since refugees from the South were now making their
way to the North, and since there was at present no shortage of labour, it
was time to rethink the solution of resettlement in other than the limited
Cold War context. Even as this argument was being advanced, and despite
the Office of the High Commissioner for Refugees complaining that the
solution of voluntary repatriation had “not been examined in any depth by
Ibid.
Ibid. p. 255.
17 Gervaise Coles, “The Human Rights Approach to the Solution of the Refugee
Problem: A Theoretical and Practical Enquiry”, in Alan E. Nash (ed.), Human Rights
and the Protection of Refugees under International Law (Nova Scotia: Institute for
Research on Public Policy, 1988), pp. 195-221 at pp. 216-17.
18 Ibid.
15
16
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experts or scholars”,19 the Executive Committee of the UNHCR proceeded
to adopt in 1985 a major conclusion on the subject.20 A few years later,
unconstrained by the politics of the Cold War, UNHCR declared the decade
of 1990s to be the decade of repatriation. Needless to add, it was not the
sudden availability of scholarly studies which emboldened the organization to make such an announcement.
On the contrary, from the very beginning scholars such as HarrellBond warned that “there are no published research data which could be
used to test the assumptions which govern current policies and practices
of governments and international agencies”.21 Subsequently, other
researchers noted that “what is being promoted as the most desirable solution to refugee crises is a poorly understood social and spatial phenomenon”.22 However, the advocates of voluntary repatriation simply assumed
that all refugees desired to go home. It was not seen as a “hypothesis to be
tested”, but as a statement of fact which presumed knowledge of
refugees.23
Those who undertook the more difficult task of testing the hypothesis
discovered, however, that there were a number of situations in which
refugees did not want to go home. First, it was found that the passage of
time can be a crucial factor when it comes to a decision to return. Thus,
second generation refugees may not want to return to a home they know
little about.24 Second, exile affects individuals and groups in a profound
way so that the meaning of home is often transformed. “Home is where
you make it” is the title of a recent article on “repatriation and diaspora
culture among Iranians in Sweden”. It suggests that “the diaspora consists
of ‘multiple’ homes including the original homeland which is merely ‘the
place of nostalgia’ as opposed to other homes which meet more practical
needs. Thus ‘returning’ home can mean returning to a home other than the
UNHCR study cited by Stein, Voluntary Repatriation, p. 202.
UNHCR Executive Committee, Conclusion No. 40 (XXXVI) on Voluntary
Repatriation (1985).
21 Barbara Harrell-Bond, “Repatriation: Under What Conditions is it the Most
Desirable Solution for Refugees? An Agenda for Research”, African Studies Review,
Vol. 32, (1989), pp. 41-69 at p. 43.
22 Johnathan Bascom, “The Dynamics of Refugee Repatriation: The Case of
Eritreans in Eastern Sudan”, in W.T.S. Gould and A.M. Findlay (eds.), Population
Migration and the Changing World Order (New York: John Wiley and Sons, 1994), p.
226. See also Norwegian Government, Department of Immigrant and Refugee Affairs,
Refugees and Repatriation: Our Current Knowledge on the Subject (Oslo, May 1994).
The study states at p. 5: “Even if repatriation has come more and more in focus, there
is a lack of conceptual and empirical knowledge about the issue, especially in regard to
why the refugees return and which factors influence their decision.”
23 D.C. Sepulveda, “Challenging the Assumptions of Repatriation: Is it the Most
Desirable Solution?” (1996), unpublished paper on file with the author, pp. 12-13.
24 John R. Rogge, “Repatriation of Refugees”, in Tim Allen and Hubert Morsink
(eds.), When Refugees Go Home: African Experiences (United Nations Research
Institute for Social Development, 1994), pp. 14, 24, 31-4, 43-6.
19
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original homeland”.25 Third, a gendered view of exile and return contested
the “cozy image of home” projected by the advocates of repatriation.26
However, despite this evidence, the tendency to generalize “the
refugee experience”, particularly as an expression of loss, did not subside.27 The simplest explanation for this is that an idealized image of return
helped legitimize measures which compelled refugees to return.
Furthermore, once this image was captured and set out in legal terms it
tended to occlude the consideration of alternative solutions as being
beside the point. For example, in her recent book on the legal aspects of
voluntary repatriation Zieck states categorically: “Although it is often
assumed that everyone wants to return to the country of origin, i.e. ‘home’,
no attempt will be made to assess the validity of the assumption since it
appears, in the absence of other options, to be largely irrelevant.”28
From 1993: safe return
The crisis in former Yugoslavia led to “a resurgence of interest among
Northern governments in the [1951] Convention’s paradigm of temporary
protection, including the right to repatriate when refugee status comes to an
end”.29 It was now discovered that the 1951 Convention did not require the
application of the standard of voluntary repatriation. It merely called upon
state parties to ensure safe return.30 For the requirement of voluntariness is
not mentioned in the 1951 Convention; it finds a place only in the Statute of
the Office of the High Commissioner for Refugees. Therefore, according to
Hathaway, “it is wishful legal thinking to suggest that a voluntariness
requirement can be superimposed on the text of the Refugee Convention”.31
In his opinion, “once a receiving State determines that protection in the
country of origin is viable, it is entitled to withdraw refugee status”.32
However, we need to stop and remind ourselves here that despite
the inclusion of the cessation clause in the 1951 Convention internaMark Graham and Shahram Khosravi, “Home is Where You Make It: Repatriation
and Diaspora Culture among Iranians in Sweden”, Journal of Refugee Studies, Vol. 10,
No. 2 (1997), pp. 115-33.
26 See for example, Helia Lopez Zarzosa, “Internal Exile, Exile, and Return: A
Gendered View”, Journal of Refugee Studies, Vol. 11, No. 2 (1998), pp. 189-99.
27 L. Malkii, “Refugees and Exile: From ‘Refugee Studies’ to the National Order of
Things”, Annual Review of Anthropology, Vol. 24, (1995), pp. 495-523.
28 Zieck, UNHCR and Voluntary Repatriation, p. 447, fn. 77.
29 James C. Hathaway, “The Meaning of Repatriation”, International Journal of
Refugee Law, Vol. 9, No. 4 (1997), pp. 551-8 at p. 553.
30 “The notion of safe return” has, as Goodwin-Gill points out, “come to occupy an
interim position between the refugee deciding voluntarily to go back home and any
other non-national who, having no claim to international protection, faces deportation
or is otherwise required to leave.” Guy S. Goodwin-Gill, The Refugee in International
Law, 2nd edn. (Oxford: Clarendon Press, 1996), pp. 275-6.
31 Hathaway, “The Meaning of Repatriation”, p. 553, fn 29.
32 Ibid., p. 551.
25
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tional refugee law was at the time of its drafting firmly wedded to an
exilic bias. In other words, as Goodwin-Gill points out, the Convention
“was drafted at a time when voluntary repatriation was effectively obsolete”.33 It is therefore not surprising that the requirement of voluntariness did not find a mention in what was initially a Eurocentric
Convention, the chronological and geographical limitations of the 1951
Convention only being lifted in 1967. Second, the task of ensuring adherence to the standard of voluntary repatriation had in the past been
assigned to an international agency, that is, the IRO. It was perhaps the
reason that the requirement of voluntariness found a mention in the
Statute and not in the Convention. Furthermore, the preamble to the
Statute calls upon states to assist the Office of the High Commissioner
for Refugees to promote the voluntary repatriation of refugees. States
could hardly have been expected to do so by denying the requirement of
voluntariness.
As for the claim that it is for the host State alone to decide when protection in the country of origin is viable, it has been perceptively observed:
“State proponents of ‘safe return’ effectively substitute ‘objective’ (change
of) circumstances for the refugee’s subjective assessment, thereby crossing the refugee/non-refugee line.”34 The refugee/non-refugee line was, however, crossed well before the idea of safe return was advanced. In my view,
once refugee determination authorities began to rely on objective factors,
as opposed to a combination of subjective and objective factors, to determine refugee status, the standard of voluntary repatriation was undermined. It has been aptly observed that “refugees are by definition ‘unrepatriable’ … as long as a person satisfies the definition of refugee in the contemporary instruments, he remains ... ‘unrepatriable’ and consequently
benefits from the prohibition of forced return”.35 To put it differently, it is
difficult to justify the statist interpretation of safe return without at first
giving the word “refugee” a different meaning. Thus, for example, it is no
accident that Hathaway who supports the idea of safe return has all along
been a proponent of what I call objectivism in the determination of refugee
status.36
Objectivism, in my view, disenfranchises the refugee through eliminating his or her voice in the process leading to the decision to deny or terminate protection.37 Lyotard has termed such objectivism an ethical tort; it
has been described as “an extreme form of injustice in which the injury
suffered by the victim is accompanied by a deprivation of the means to
Guy S. Goodwin-Gill, “Editorial”, International Journal of Refugee Law, Vol. 7,
No. 1, (1995), p. 8.
34 Goodwin-Gill, The Refugee in International Law, p. 276.
35 Zieck, UNHCR and Voluntary Repatriation, pp. 101-2.
36 James C. Hathaway, The Law of Refugee Status (Toronto: Butterworths, 1991),
pp. 65-97.
37 See Patricia Tuitt, False Images: The Law’s Construction of the Refugee
(London: Pluto Press, 1996), chapter 5.
33
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prove it”.38 Objectivism is sustained on the mistaken view that there are
facts out there waiting to be discovered in order to arrive at a just decision
with respect to the denial or termination of protection. Unfortunately,
however, facts do not exist outside the world of interpretation.39
Therefore, most often, what objectivism tends to do is to substitute the
subjective perceptions of the State authorities for the experience of the
refugee. Its injustice relates above all to the fact that “all traces of particularity and otherness are reduced to a register of sameness and cognition”,
whereas fear, pain and death are “radically singular; they resist and at the
limit destroy language and its ability to construct shared worlds”.40
It is the objectivistic interpretation of the cessation clause contained
in the 1951 Convention which permits the argument that it is for the state
alone to decide when there has been a sufficient change in the circumstances in the country of origin. It represents at best one possible, albeit
dubious, interpretation of the 1951 Convention. This becomes clear when
you take into account the simple fact that for decades it was the practice
of Northern states, and continues to be the practice of UNHCR, to consider a combination of objective and subjective factors to determine
refugee status.41
Is it not strange that whereas the element of subjectivity is celebrated
when it translates into the spontaneous return of the refugee, it is ignored
when it involves a decision to stay. In this scheme of things, refugees are
rational actors when they decide to return but are moved by extraneous
motives if they decide to stay? In the same vein, you are charged with
ignoring refugee voices when you suggest, for instance, that UNHCR
should not promote spontaneous return unless it is convinced that the
38 See Costas Douzinas and Ronnie Warrington, “A Well-Founded Fear of Justice:
Law and Ethics in Postmodernity”, in Jerry Leonard (ed.), Legal Studies as Cultural
Studies (New York: State University of New York Press, 1995), pp. 197-229 at p. 209.
39 As H.L.A. Hart, perhaps the most famous advocate of legal positivism this century, has written: “Fact situations do not await us neatly labelled, creased and folded;
nor is their legal classification written on them to be simply read off by the judge.
Instead, in applying legal rules, someone must take the responsibility of deciding that
words do or do not cover some case in hand ….” H.L.A. Hart, Essays in Jurisprudence
and Philosophy (Oxford: Oxford University Press, 1983), pp. 63-4.
40 Douzinas and Warrington, “A Well-Founded Fear of Justice”, p. 209.
41 The principles of interpretation of treaties laid down in the Vienna Convention
on the Law of Treaties 1969 states in Article 31(3) (b) that to the interpretive exercise
is important “any subsequent practice” of states “which establishes the agreement of
the parties regarding its interpretation”. UNHCR’s authoritative Handbook on
Procedures and Criteria for Determining Refugee Status was written as late as 1979
and has remained unchanged since, although it was re-edited in January 1992. “The
standard of proof for bringing refugee status to an end”, as Goodwin-Gill has rightly
pointed out, “is the balance of probabilities—is the nature of the changes such that it is
more likely than not that the pre-existing basis for fear of persecution has been
removed? ... [C]hange alone may be insufficient; it is relevant only in relation to the
claim, as part of the evidence of the existence or non-existence of risk”. Goodwin-Gill,
The Refugee in International Law, p. 87.
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return can take place in safety and dignity. On the other hand, when
refugee voices are in favour of staying and UNHCR protests their return,
little heed is to be paid to these voices. This “heads I win and tails you
lose” logic needs to be squarely rejected.42
Objectivism, finally, does not merely mean that the state decides when
it is safe for a refugee to return but also whether it is necessary for him or
her to return to the place from where he or she fled. In this instance too
the appropriate move has already been made in the realm of status determination. The idea of safe return is thus linked to the idea of the internal
flight alternative (IFA).43 This understanding merely carries the disenfranchisement of the refugee a step further. Apart from being forcibly returned
to a place where the refugee has no desire to return, it confronts him or
her with a host of difficult problems relating to property claims, employment, education etc. For example, the experience of returnees to post conflict Bosnia with the Commission on Real Property Claims set up under the
1995 Dayton Peace Accord has been that its decisions are never implemented by the local authorities concerned.44 In other words, objectivism
means that the refugee has to undergo the trauma of displacement a second time around.
From 1996: involuntary return
The doctrine of imposed return was “officially” aired first by Dennis
McNamara, the Director of UNHCR’s Division of International Protection
(DIP), in September 1996. Under a doctrine of “imposed return”, refugees
may be sent back “to less than optimal conditions in their home country”
against their will.45 It is important to try and understand, even as we are
critical, the circumstances under which he advanced the idea of imposed
return. First, of course, there is the reality that involuntary repatriation is
taking place in large numbers today. As one UNHCR publication bluntly
puts it: “it is quite clear that a large proportion of the world’s recent
returnees have repatriated under some form of duress”.46
For example, a group of Dutch non-governmental organizations (NGOs) have
contended that for the most part the conditions under which repatriation must take
place for both rejected asylum seekers and those who, having been given exceptional
leave to remain, subsequently have to return to their own countries, are those spelled
out by UNHCR in its Handbook entitled Voluntary Repatriation: International
Protection, (Geneva: UNHCR, 1996). See Working Group on International Refugee
Policy, “Guidelines for NGOs in Relation to Government Repatriation Projects”, Journal
of Refugee Studies, Vol. 11, No. 2 (1998), pp. 182-8.
43 Goodwin-Gill, The Refugee in International Law, p. 276.
44 “Bosnian Property Commission Struggles to Fulfill its Potential”, The Forced
Migration Monitor, No. 25 (New York: Open Society Institute, September 1998), pp. 13.
45 Reuters, 29 September 1996.
46 UNHCR, The State of the World’s Refugees: A Humanitarian Agenda (Oxford:
Oxford University Press, 1997), p. 147.
42
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From the reality of involuntary repatriation has emerged the growing belief that the standard of voluntary repatriation needs to be contextualized. For, after all, the reasoning goes, repatriation takes place
under a variety of different conditions and it is unrealistic to insist on
adherence to the standard of voluntariness without taking into account
the peculiar conditions in which it has to be practised. For example, in
recent years UNHCR’s Division of International Protection has had to
confront situations under which it is said to have been “torn between
the urge to stick to the spirit of international instruments and the need
to find a viable solution in an environment increasingly hostile to
refugees”.47 The Division’s sticking to first principles has on occasions
meant its marginalization in the UNHCR decision-making process.48 In
airing the doctrine of imposed return the Director of the Division of
International Protection was presumably stating that in the future his
division should not be expected to stick to first principles in all circumstances.
Once it is conceded that the standard of voluntary repatriation has to
be made context sensitive there is a need to identify the situations in
which it may be neglected. Such exercises are already underway. For
example, Bayefsky and Doyle (relying on discussions held in a workshop
on Sustainable Refugee Return in Princeton University in early 1998) have
drafted a set of “Guidelines and Principles for Safe and Sustainable
Return”. One guideline is entitled “Mandating Non-Voluntary Return” and
reads as follows:
“The Security Council or appropriate regional body could
authorize a non-voluntary repatriation if it determined that
the conditions of asylum were (a) more dangerous and debilitating than those in the country of origin and (b) were not
correctable by the actions of the host state, with international
assistance. The conditions in the country of origin justifying
such a decision would need to include both of the below:
- a reasonable expectation of the provision of basic human
needs, including shelter, nutrition, and basic human rights,
including freedom from gross violations of the integrity of the
person (murder, torture, arbitrary imprisonment).
- the national standard of human rights could be enjoyed by
the returnee population on a nondiscriminatory basis”.49
Joel Boutroue, Missed Opportunities: The Role of the International
Community in the Return of the Rwandan Refugees from Eastern Zaire, Working
Paper No. 1 (Boston: Massachusetts Institute of Technology, June 1998), p. 20.
48 Ibid.
49 Sustainable Refugee Return: A Report of a Workshop at Princeton University,
13-14 February 1998, pp. 23-4.
47

129 / 260

Refugee Survey Quarterly, Vol. 23, No. 3, 2004

65

This guideline is an open invitation to third states to deny assistance and
to host states to create the circumstances in which refugees may be compelled to return to the country of origin. Further, giving the UN Security
Council the authority to decide when non-voluntary repatriation is justified is to guarantee that political rather than humanitarian factors will
influence the decision.50
Second, it is said that from the point of view of international law,
where prima facie determination of refugee status is arrived at in the
context of a mass influx, “it might at times be at odds with UNHCR’s
insistence that repatriation must be viewed from an international [sic]
angle”.51 In my view the fact of mass influx has no direct bearing on the
standards which control return. The standard of return is linked more to
the principle of non-refoulement which applies not merely to those
granted refugee status or an intermediate humanitarian status, but also
to asylum seekers. Furthermore, in the context of mass influx and
return there is available, as Zieck has pointed out, “a body of leges speciales” constituted by the numerous bilateral and tripartite agreements
entered into by UNHCR, the country of asylum, and the country of origin to regulate the modalities of return.52 According to Zieck, the agreements
“presuppose that the refugees whose return is thus regulated
(regardless of whether or not their entitlements derive simultaneously from other applicable agreements, universal or
regional customary international law, or even comitas gentium) are unrepatriable .... and that both UNHCR and the
country of refuge are bound to observe the prohibition of
refoulement (regardless of whether or not that obligation
may be derived from other sources of law)”.53
Third, it is said that “in the era of mass movements the doctrine of individual expression of free will to return has been less relevant and less used
(as a term). What we see are decisions by authorities and leaderships followed by acceptance by the masses”.54 The relevant literature, however,
seems to suggest that there is a need to question whether “authorities and
The participants in the Princeton workshop were therefore right to state that,
while the standard of voluntary repatriation is “often difficult to meet in practice, the
consequences of abandoning it as a principle are potentially very harmful” ibid., p. 19.
Yet on the assertion that the drafted guidelines and principles reflected “a widely shared
view” Bayefesky and Doyle have proceeded to erode the standard of voluntary repatriation.
51 For example, see Boutroe, Missed Opportunities, p. 20, fn. 63.
52 Zieck, UNHCR and Voluntary Repatriation, p. 107.
53 Ibid., p. 108.
54 Dennis McNamara made this point in his presentation to the Princeton
workshop, p. 6.
50
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leaderships” always represent the interests of the refugees.55 Without
implying that all traditional structures are necessarily undemocratic
efforts clearly need to be made to democratize the world of refugees
before accepting that decisions of authorities and leaderships are in the
best interests of refugees.
Finally, as McNamara pointed out in his Washington presentation,
“imposed return has become necessary because of pressure from host
states and a lack of money to care for refugees”.56 I would like to suggest
this indeed is the real reason why involuntary repatriation is coming to be
so widely discussed and practised in the Third World. The pressure from
the host states is increasing because they are most often extremely poor
countries and are confronted with a situation in which Northern states are
unwilling to actualize the principle of burden sharing. The absence of burden sharing is manifested, it needs to be emphasized, both at the level of
asylum and at the level of resources. The regime which the Northern states
have constructed to prevent refugees from reaching their shores, and the
unseemly hurry to return refugees from former Yugoslavia, has taken away
their moral authority to protest at involuntary repatriation when this takes
place in the South.57 On the other hand, the unwillingness of the North to
share the burden of the poor host states at the level of resources has meant
that the “refugees must either repatriate or become the sole responsibility
of the host state”.58
Take the case of Zaire and Tanzania which gave asylum to 2,500,000
Rwandan refugees in 1994. They are among the poorest countries in the
world with a ranking according to the United Nations Development
Programme human development index (HDI) of 142 and 149 out of 179
respectively.59 Given the absence of burden sharing and the economic
crises which afflict the two countries, the decision of Tanzania, for example, to abandon its open door policy has been correctly characterized as
55 See for example Barbara Harrell-Bond, “Humanitarianism in a Straightjacket”,
African Affairs, Vol. 84, No. 334 (January 1985), pp. 3-15 at p. 12; Johan Pottier, “Relief
and Rehabilitation: Views by Rwandan Refugees; Lessons for Humanitarian Aid
Workers”, African Affairs, Vol. 95 (1996), pp. 403-29 at p. 429.
56 Reuters, 29 September 1996.
57 In relation to recent US policies Frelick writes: “Africa, which for decades stood
as a shining example of solidarity and hospitality, retreated from fundamental principles. On both sides of the continent, the spirit of generosity withered. ... Like it or not,
U.S. actions set a standard. If the United States treats refugees and asylum seekers without regard to fundamental refugee principles, rest assured that other countries will cite
that as justification for their own misbehavior.” Bill Frelick, “The Year in Review”, The
World Refugee Survey (New York: United States Committee for Refugees, 1997), pp. 1419 at p. 14.
58 Bonaventure Rutinwa, “Beyond Durable Solutions: An Appraisal of the New
Proposals for Prevention and Solution of Refugee Crisis in the Great Lakes Region”,
Journal of Refugee Studies, Vol. 9, No. 3 (1996), pp. 312-26 at p. 318.
59 United Nations Development Programme, Human Development Report 1997
(New York: Oxford University Press).
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being “unfortunate but understandable”.60 Tanzania, as has been pointed
out, “survives on loans from the World Bank and the IMF [International
Monetary Fund], whose conditions include charging the public for every
service, including health care and education, and removal of government
subsidies on basic amenities. It is unrealistic to expect a country in such a
desperate state to be generous to refugees”,61 in particular if the rich states
have behaved no differently in the recent past 62 and refuse to share the
burden of the poor host state.63 The situation is not unique to Tanzania.
Several other host countries which offer refuge to thousands and thousands of refugees are among the poorest in the world including, for
instance, Guinea (HDI ranking 167), Uganda (HDI ranking 159), Sudan
(HDI ranking 158), Nepal (HDI ranking 154), Bangladesh (HDI ranking
144), and Pakistan (HDI ranking 139).
What does this mean for refugees? It often means that “a life of exile
is for many a life of misery–of poverty, dependency and frustration”.64 The
situation is not new. Examining the repatriation of Ugandan refugees from
Sudan and Zaire in the early 1980s, Jeff Crisp has written:
“For the largest group of returnees, repatriation has more to
do with the quality of life in Sudan and Zaire than conditions
in their homeland. ... Food and medical supplies were often in
acutely short supply in the refugee camps of Southern Sudan.
By August 1984 the problem of hunger was becoming especially serious in the older settlements where food aid had
been withdrawn. For refugees suffering in this way, anything
was better than the prospect of indefinite exile”.65
Indeed, the protection and assistance available has often been so inadequate that refugees have preferred to return to continuing insecurity at
home. In such circumstances, they can hardly be said to have exercised a
free choice.66
Bonaventure Rutinwa, “The Tanzanian Government’s Response to the Rwandan
Emergency”, Journal of Refugee Studies, Vol. 9, No. 3 (1996), pp. 291-302 at p. 300.
61 Ibid.
62 “In closing its borders, the Government of Tanzania appears also to have been
emboldened by the behaviour of major powers in similar situations. Citing the examples
of the Haitian refugees, the Cuban exodus and the saga of the so-called boat people, the
Minister for Foreign Affairs said that it was a double standard to expect weaker countries to live up to their humanitarian obligation when major powers did not do so whenever their own national rights and interests were at stake.” Ibid., p. 298.
63 “Failure of the international community to give adequate assistance was the
main reason for the closure of the border.” Ibid.
64 UNHCR, The State of the World’s Refugees: The Challenge of Protection,
(Harmondsworth: Penguin Books, 1993), p. 104.
65 Jeff Crisp, “Ugandan Refugees in Sudan and Zaire: The Problem of Repatriation”,
African Affairs, Vol. 86, No. 4 (1986), pp. 163-80.
66 Ibid., p. 104.
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Of course all this does not mean that we need to accept morally offensive notions of burden sharing which would have Northern states pay for the
care of refugees in exchange for being refugee free states.67 Such a proposal
seeks to mock at the poverty of the Southern states. It is not realism but
arrogance and a certain moral insensitivity which dictates such solutions.
The New Focus on Returnees
The growing emphasis on repatriation has turned the attention of the international community towards “problems of return” where it has been confronted with the reality that the countries of origin are very often poorer
than the countries from which refugees are being returned. Comparing the
data on refugee movements and the UNDP’s human development index,
UNHCR’s The State of the World’s Refugees noted in 1995:
“Countries with the lowest ranking on the HDI have by far the
highest propensity to generate large movements of refugees
and displaced people. Thus of the 30 states at the bottom of the
index, half have experienced substantial forced migration ...,
including many of the countries most seriously affected by the
problem of human displacement: Afghanistan, Angola, Bhutan,
Burundi, Liberia, Rwanda, Sierra Leone, Somalia and Togo”.68
It is not surprising then that the governments of countries of origin are
often in no position to assume responsibility for the reintegration of
returning refugees and other displaced populations. This fact highlighted
the problem with the traditional approach to repatriation which focused
on the immediate consumption needs of returnees and did little to initiate
and sustain a development process necessary to prevent further crises and
population displacements in the country of origin.69
In considering the problems of returnees it has also been realized that
it is often inappropriate to distinguish between refugees and internally disSee James C. Hathaway and R. Alexander Neve, “Making International Refugee
Law Relevant Again: A Proposal for Collectivized and Solution-Oriented Protection”,
Harvard Human Rights Journal, Vol. 10 (Spring 1997), pp.115-211; James C. Hathaway,
Reconceiving International Refugee Law (Dordrecht: Martinus Nijhoff Publishers,
1997).
68 UNHCR, The State of the World’s Refugees: In Search of Solutions (Oxford:
Oxford University Press, 1995), p. 147.
69 Ibid., p. 176; Gorman and Kibreab, “Repatriation Aid”, pp. 42-3. Indeed, if anything the focus on development of the host country created the conditions in which
refugees would not be expected to return. After all, as Crisp has observed (in the context of the return of Ugandan refugees from Sudan and Zaire) “assistance distributed in
the latter [i.e. host country] should be less than that available in the former if the
refugees were to be persuaded to accept ‘voluntary’ repatriation”. Crisp, “Ugandan
Refugees”, p. 177.
67
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placed persons (IDPs).70 For returnees are only “displaced persons of a
special kind” and their numbers are likely to reduce in the future when
compared with the number of IDPs.71 Thus, “it can no longer be assumed
that the needs of returning refugees are any greater than those of other citizens affected by war and the loss of development opportunities”.72 There
is even the suggestion that returning refugees should not be given grants
as this tends to discriminate against IDPs.73
The role of UNHCR has been transformed in the light of these concerns.
According to Gorman and Kibreab: “until recently, the bulk of the UNHCR
assistance programmes were almost exclusively channeled to countries of
asylum. ... Reintegration was primarily considered the responsibility of the
home country, and was expected to occur spontaneously”.74 However, today
UNHCR has become extensively involved in the task of returnee integration.75 Indeed, the UNHCR has played “a vanguard role” in the move away
from the traditional approach to the solution of voluntary repatriation.76
I want briefly to explore here the wider meaning of this focus on
returnee aid. In my view the justification for returnee aid involves the
recognition that economic or material factors play a critical role in causing refugee flows, as also in the rehabilitation and reintegration process.77
“Attention focusing only on returnees would merely plant the seed of divisiveness and render the reconciliation process even more complex.” UNHCR document
cited by Gorman and Kibreab, “Repatriation Aid”, p. 42.
71 UNHCR, State of the world’s Refugees (1997), pp. 152 and 147.
72 Ibid., p. 173.
73 “The distribution of grants to refugee families should be discontinued or seriously
reduced. The issuing of grants to returning refugee families exacerbates economic inequalities and is socially and politically risky. It is also an inefficient use of financial resources.”
Richard Jacquot, “Managing the Return of Refugees to Bosnia and Herzegovina”, Forced
Migration Review, Vol. 1, No.1 (January-April 1998), pp. 24-6 at p. 26.
74 Gorman and Kibreab, “Repatriation Aid”, p. 41. Zieck, UNHCR and Voluntary
Repatriation, likewise writes at p. 94: “UNHCR’s contribution in assistance remained
limited to supplying relief items to returnees such as short-term grant of food, a cash
travel allowance, roofing materials, basic farming tools, and household items, on the
assumption that reintegration would occur spontaneously and that other actors, in particular the government of the country of origin with the assistance of development
agencies, would take responsibility for the reintegration of returnees in the context of
national development programmes”.
75 Zieck, UNHCR and Voluntary Repatriation, p. 167. The role originally envisaged for UNHCR did not envisage the new development. Zieck writes at p. 96:
“Originally UNHCR’s role was considered, in accordance with the pertinent cessation
clauses, [to be] to halt at the borders of the country of origin: upon re-entry the refugee
ceased being a refugee and the competence of UNHCR ended simultaneously.”
76 Ibid., p. 41. Whether UNHCR will continue to play an important role will depend
upon the financial resources made available to it.
77 As The State of the World’s Refugees (1993) put it at p. 112: “There is a growing
realization that extreme deprivation and competition for resources can re-ignite conflict
and undermine the achievements of a fragile peace. ... If repatriation is not linked to the
rehabilitation of productive capacity, a vicious circle of renewed disintegration and displacement is likely to emerge. The development gap, for this reason, represents a problem of protection as well as assistance.”
70
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As Bill Frelick points out, “the suggestion that development is an indispensable component for solving the refugee dilemma implies that the
grounding for displacement is economic”.78
The simple recognition that economic factors have a role to play in
causing displacement, important as it is, is not, however, enough. There is
a need to identify the different internal and external economic factors at
work. For instance, when it comes to returnee aid “economic factors” or
“development” are generally defined in narrow terms. The scope of
returnee aid is delineated with the objective of establishing minimum
material conditions in which the return of refugees can be promoted. The
strategy is perhaps best epitomized by Quick Impact Projects (QIPs) executed by UNHCR to help the reintegration process. QIPs are essentially
“emergency development” projects which do not take into account the
long term problems of recurrent costs and sustainability.79 Yet the weakness of QIPs merely reflects the “outer limit” of UNHCR’s mandate; it can
hardly be blamed for this.80 The situation of the non-governmental organization (NGO) community is no different. With its limited resources it can
at best pursue limited developmental objectives. In other words, both
UNHCR and the NGO community cannot address the structural economic
problems in the country of origin.
Such problems have to be addressed by the international community, in particular those powers which formulate global economic policies. First, of course, large-scale aid needs to be offered to the country
to which refugees are returning, except that Northern states are unwilling to earmark the necessary resources for this purpose. For example,
in his recent report on Africa Kofi Annan, the UN Secretary-General,
notes the absence of support for a number of key reconstruction and
development projects identified by the Government of Rwanda.81
Second, there is a need to address the international economic factors
which are responsible for the problems in the country of origin and
which contributed to creating the climate in which displacement took
place. For example, the role of international financial institutions in creBill Frelick, “Afterword: Assessing the Prospects for Reform of International
Refugee Law”, in Hathaway (ed.), Reconceiving International Refugee Law, pp. 147-57
at p. 151. This recognition should make us view with suspicion any explanation which
attributes the cause of displacement, for example, in countries like Rwanda and former
Yugoslavia to notions like ethnicity; the competition for resources explanation can
always be put forward as a more plausible explanation. However, it may be noted that
Frelick questions this understanding, in my view erroneously.
79 Gorman and Kibreab, “Repatriation Aid”, pp. 47-9.
80 In fact, as Gorman and Kibreab have pointed out, “within its limited institutional
framework, UNHCR has been trying innovatively to adapt to new situations either by
the flexible use of its limited mandate or by seeking authority from governments”. Ibid.,
p. 48.
81 Report of the United Nations Secretary-General to the Security Council, The
Causes of Conflict and the Promotion of Durable Peace and Sustainable Development
in Africa, (New York: United Nations, April 1998), p. 14.
78
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ating conditions of conflict in Africa is conceded even by the UN
Secretary-General in his report on the subject.82 He has therefore recommended “a ‘peace-friendly’ structural adjustment programme” and
pleaded with the international financial institutions to ease the conditionalities that normally accompany loans.83 Yet will this happen? It
raises the question as to why the conditionalities were imposed in the
first place. This is an important question because often the objective of
the narrow development approach is to restore the pre-war economy,
overlooking the fact that the conflict may have been caused by precisely
those pre-war conditions.84
The creation of minimum economic conditions of return is also
accompanied by an endeavour to create the minimum political conditions of return. The keys to the creation of minimum political conditions are seen to be the conduct of free and fair elections and “the presence of an accountable state which is able to fulfill rudimentary functions such as control over territory, maintenance of law and order, and
supply of basic services” which are necessary to successful and permanent repatriation.85 In this direction UNHCR seeks, for example, to
maximize the number of returnees who can participate in the electoral
process. It also helps in the difficult task of establishing or sustaining
institutions which will safeguard the human rights of returnees and
other displaced populations.86 The NGO community also contributes to
this process. In other words, UNHCR and the NGO community contribute in ways they can to support democratic conditions and practices in the state of origin.
However, as in the case of root economic causes, UNHCR and the
NGO community cannot address the root political causes of the conflicts
which led to the outflow of refugees. Thus they can in no way ensure that
political democracy will lead to social and economic democracy. In the
words of Chabal: “I am not saying that elections are unimportant; merely
that they are no substitute for effective political accountability.”87 Often
the meaning of “an accountable state” turns out to be a state which can
come to terms with the legitimacy crises and social protest generated by
the implementation of a neo-liberal adjustment programme and greater
“In many African countries painful structural adjustment programmes have led
to a significant reduction in social spending and consequent reductions in the delivery
of many of the most basic social services. Especially when this is coupled with a perception that certain groups are not receiving a fair share of diminishing resources, the
potential for conflict is evident.” Ibid., pp. 18-19.
83 Ibid., p. 15.
84 David Keen, The Economic Functions of Violence in Civil Wars, Adelphi Paper
No. 320 (London: International Institute for Strategic Studies, Oxford University Press,
June 1998), p. 13.
85 Gorman and Kibreab, “Repatriation Aid”, p. 68.
86 UNHCR, The State of the World’s Refugees, 1997, p. 168.
87 Patrick Chabal, “A Few Considerations on Democracy in Africa”, International
Affairs, Vol. 74, No. 2 (April 1998), pp. 289-305 at p. 302.
82
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integration into the world economy.88 What is established is a system of
polyarchy in which “mass participation in decision-making is confined to
leadership choice in elections carefully managed by competing elites”.89
I think the concerned non-Northern membership of international institutions and the NGO community need to understand and come to terms with
the strategy of dominant states. The Northern states seek to use the humanitarian community to establish in post conflict societies a political system
which is better equipped to manage the internal competition for material
resources, without taking any step to withdraw at the international level
measures (usually promoting a neo-liberal adjustment programme) which
adversely affect the effort to augment and fairly distribute resources. To put
it differently, the enormous commitment of the humanitarian community is,
it would appear, being mobilized to sustain an unjust international system
manifested periodically in crisis and conflict in the countries of the South.
This is not to suggest that the humanitarian community should stop
offering assistance and protection to those in need or to promote democratic institutions but that it should be more aware of the function it has
been assigned in the larger scheme of things and that it should critique from
this perspective the practices of the Northern states. Academics, for example, have been alert to the possibility of their services being used to legitimize projects which bring little advantage to groups in whose name the
project is implemented. “Anthropologists for Sale?” is the title of a recent
essay. In it Ioan Lewis, Emeritus Professor of Anthropology at the London
School of Economics, points to “the increasing use of anthropologists to
legitimate development projects” and cautions against being “manipulated
as required by powerful economic and political interests”.90 My intention
here is simply to widen the scope and constituency of Lewis’ appeal. In
other words, international institutions and NGOs also need to reflect on the
manner in which their services are used to sustain an iniquitous system.

That it has to be neo-liberal adjustment becomes clear from the policy recommendations made to African countries by the UN Secretary-General: “If Africa is to participate fully in the world economy, political and economic reform must be carried out.
It must include predictable policies, economic deregulation, openness to trade, rationalized tax structures, adequate infrastructure, transparency and accountability, and
protection of property rights.” UN Secretary-General, The Causes of Conflict, p. 19.
89 William I. Robinson, Promoting Polyarchy: Globalization, US Intervention,
and Hegemony (Cambridge: Cambridge University Press, 1996), p. 49.
90 I.M. Lewis, “Anthropologist for Sale?”, in Akbar Ahmed and Cris Shore (eds.),
The Future of Anthropology: Its Relevance to the Contemporary World (London: The
Athlone Press, 1995), pp. 94-110 at pp. 100 and 101 (emphasis in original).
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Conclusion
It has been my contention in this paper that the dominant states in the
international system decide from time to time, in the light of their interests, which solution to the global refugee problem should be promoted as
the preferred solution. Today, involuntary repatriation is coming to be pursued as a solution to the refugee problem because in the post Cold War era
the rich Northern states see no reason to share the burden of the poor
South at both the level of asylum and resources. Involuntary repatriation
may thus be described as the favoured solution of the Northern states in
the era of globalization which is marked by the end of the Cold War and a
growing North-South divide.
I would, however, like to end by drawing attention to those situations
where refugees want to go home but are unable to exercise their right to
return. I have especially in mind the right of Palestinian refugees to return
to their country of origin. A recent article in the Harvard International
Law Journal has, in my opinion, persuasively argued that the right of
Palestinian refugees to return to their country of origin rests on several
alternative principles of international law which can withstand the different assessments of the factual circumstances of their departure.91 I conclude by expressing the hope that the ongoing Middle East Peace process
will see the right of return of Palestinian refugees realized in the near
future.

John Quigley, “Displaced Palestinians and a Right to Return”, Harvard International Law Journal, Vol. 39, No. 1 (winter 1998), pp. 171-229.
91
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Should India continue to stay out of ICC?
DILIP LAHIRI

Terrorism and the use of nuclear weapons could be taken up for consideration for inclusion in the

International Criminal Court's purview. Effective participation by India, even as an observer, could
influence the evolution of the ICC in the course of such discussions.

The International Criminal Court ( ICC ) is an unprecedented initiative by the world community to

over the heads of national governments and bring to trial and punish individuals responsible for the

commission of genocide, war crimes, crimes against humanity and aggression in situations when th
countries to which they belong are unable or unwilling to bring them to justice. There has been

widespread international sentiment for a long time that such an independent, permanent criminal co
was needed to deal with heinous crimes of international concern in such situations.
But even a few years ago, the concept of sovereign jurisdiction within national territory was so
ingrained that the issue of an ICC arrest warrant against the serving President of Sudan for crimes

committed within his own country, making him subject to arrest in any country which had ratified t
ICC Statutes and to being handed over to the ICC for trial and punishment, would have been
unimaginable. . In the case of Sudan, which is not a Party to the ICC, it was particularly bizarre to

the UN Security Council voting to subject it to ICC jurisdiction, when the majority of the permanen
members of the Council have themselves stayed out of the ICC.
Not everyone agrees that this set a good precedent. Many say that this declaration of a defiant
Sudanese President as an international criminal has obstructed a peaceful resolution and prolonged
suffering in Darfur. Several countries, like Spain and South Africa, had earlier chosen peace and
https://www.orfonline.org/research/should-india-continue-to-stay-out-of-icc/

174 / 260

Page 1 of 9

Should India continue to stay out of ICC? | ORF

23/11/19 8:41 pm

reconciliation after their national traumas during the Franco dictatorship and apartheid respectively

over the likely upheaval of bringing their earlier leaders, who still had substantial following, to tria
and punishment .
The Nuremberg and Tokyo trials had earlier addressed war crimes, aggression as a crime against
peace, and crimes against humanity committed during the Second World War. But this was victors’

justice , and the Indian judge at Tokyo had disassociated himself from the verdicts. In the 1990s, af

the end of the Cold War, tribunals like the International Criminal Tribunal for the former Yugoslavi

and for Rwanda were established by the UN Security Council, with dubious legal authority under th
Charter, to try crimes committed within a specific time-frame during specific conflicts. Lacking an

appropriate forum, since the ICC has no jurisdiction over crimes committed before its Statutes cam
into force in 2002, Cambodia and Bangladesh are engaged in national efforts, with the cooperation

the UN, to try persons responsible for the millions of killings and atrocities during the Pol Pot regim
and the Pakistan Army crackdown in what is now Bangladesh.
The Rome Statutes of July 17, 1998, which govern the International Criminal Court (ICC), defined
crimes of genocide, crimes against humanity and war crimes, three of the four major crimes within

ICC purview, and the conditions under which the ICC can exercise jurisdiction , leaving the crime o

aggression to be taken up later. Many major countries, between them constituting the majority of th

world’s population, did not sign the Rome Statutes, including the United States, Russia, China, Ind
Indonesia, and many Islamic countries, including Pakistan .111 states have currently ratified the 19
Rome Statutes, which entered into force on July 1, 2002 after ratification by 60 countries.
There was high drama at Rome when India strenuously argued against the form that the ICC was

taking under the proposed Statutes. The Rome conference even evaded a vote on India’s proposal to

include the use of nuclear weapons as an ICC crime through a procedural ‘no action’ resolution. Ind

has always supported international cooperation for the development and codification of internationa

criminal law and should have been expected to be a natural supporter of such international coopera

to suppress and deter heinous crimes of international concern through the ICC. But an excess of zea

by purists made the Rome Statute of the ICC a deeply flawed instrument. India eventually abstained

the vote on the Statutes, has not taken any steps for its signature and ratification, and has been large
a silent observer in the Conferences of Parties and other ICC meetings since 1998. There has been

some criticism of India’s position by some prominent Indian jurists, who have felt that India should
not turn its back on such a forward looking humanitarian innovation in international law.
The principal objections of India to the Rome Statute are that it

• Made the ICC subordinate to the UN Security Council, and thus in effect to its permanent memb

and their political interference, by providing it the power to refer cases to the ICC and the power to
https://www.orfonline.org/research/should-india-continue-to-stay-out-of-icc/
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block ICC proceedings.

• Provided the extraordinary power to the UN Security Council to bind non-States Parties to the IC
this violates a fundamental principle of the Vienna Convention on the Law of Treaties that no state
be forced to accede to a treaty or be bound by the provisions of a treaty it has not accepted.

• Blurred the legal distinction between normative customary law and treaty obligations, particular
in respect of the definitions of crimes against humanity and their applicability to internal conflicts,

placing countries in a position of being forced to acquiesce through the Rome Statutes to provision
international treaties they have not yet accepted.

• Permitted no reservations or opt-out provisions to enable countries to safeguard their interests if
placed in the above situation
• Inappropriately vested wide competence and powers to initiate investigations and trigger
jurisdiction of the ICC in the hands of an individual prosecutor

• Refused to designate of the use of nuclear weapons and terrorism among crimes within the purvi
of the ICC, as proposed by India
However, beyond these positions of principle, the iron in India’s soul with respect to submitting to

ICC jurisdiction had entered with the increasing use fronts of terrorist organizations, with the suppo
of domestic and international NGOs, of allegations of human rights violations as a pressure point

against Indian security and armed forces engaged in combating insurgency and terrorism in Jammu

Kashmir, the North East and earlier Punjab. Indian leaders were implacably opposed to allowing an
possibility of Indian civilian and military commanders being indicted abroad by an over zealous or

politically motivated ICC prosecutor for alleged crimes committed in the course of performing thei
duties.

Such concerns regarding possible misuse and abuse were not confined to India, and were shared by

most countries whose armed forces found themselves involved in situations of armed conflict, inter
or external. There was a bruising struggle by the US to obtain immunity for its soldiers engaged in
peacekeeping operations and to secure bilateral agreements not to hand over accused US nationals

the ICC. As it turned out, such fears were exaggerated due to the safeguards built into ICC procedu
which have, by and large, been respected in practice.

The recently concluded Review Conference of the Rome Statutes in Kampala, Uganda in June 2010
has completed the process of definition and conditions for exercising jurisdiction for the fourth
designated crime of aggression, so that the ICC now has the legal framework to act against all the
https://www.orfonline.org/research/should-india-continue-to-stay-out-of-icc/
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crimes currently under its jurisdiction. Apart from this, it was agreed to bring under the jurisdiction

the Court the war crime of employing certain poisonous weapons and expanding bullets, asphyxiati

or poisonous gases in armed conflicts not of an international character The only recent instance of t
use of such weapons by a state was by Saddam Hussein against Iraqi Kurds ,and this is unlikely to
repeated after the prohibition and tightly verified process of destruction of chemical weapons. It is
ironical that States Parties were able to address this arcane issue, but could not deal with nuclear
weapons and other WMDs, depleted uranium weapons etc.
Apart from this, the Kampala meeting agreed on certain procedural innovations which, if

pragmatically agreed to at Rome in 1998, may have dramatically altered the trajectory of internatio

support for the ICC. An ‘opt-out’ provision has been added, permitting State Parties to be exempt f
the exercise of jurisdiction by the Court with respect to the new crime of aggression .This is in

addition to the provision that 30 of the State Parties who helped to adopt the aggression amendmen

must ratify it before it can apply to them, and that too , not before 2017. If such an ‘opt-out’ provis

had been provided at the time of adoption of the Rome Statutes regarding the listing of crimes agai
humanity, whose ICC definition is not universally accepted, or the applicability of ICC jurisdiction
domestic conflict, there is no doubt that many more States would have signed on. The Kampala

conference also decided to continue allowing new States Parties to opt for excluding themselves fro
the Court’s jurisdiction over war crimes allegedly committed by its nationals or on its territory for
period of seven years.

The record of the ICC since 2002 has not borne out the dire misgivings of many of the countries wh

stayed out at Rome. The general impression is that the ICC has guarded against politically motivate

prosecutions. The U.S. remains wary about exposing its troops to politically motivated prosecution

for unpopular wars, such as in Iraq and Afghanistan . But it has changed its approach from outright
opposition to constructive engagement. Russia and China have also participated as observers in

meetings of ICC State Parties which have been negotiating substantive and procedural issues relatin
to the evolution of the ICC.

On the other hand, the ICC has proved very expensive, having already spent over half a billion euro
on a handful of cases . Its political judgment has also been questionable, with allegations of racial
bias. By October 2007, the ICC prosecutor had received 2,889 communications about alleged war

crimes and crimes against humanity in at least 139 countries. Yet by March 2009, the prosecutor ha
opened investigations into just four cases in Uganda, Democratic Republic of Congo, the Central

African Republic, and Sudan Darfur. All of them are in Africa! Thirteen public warrants of arrest h
been issued, all against Africans. The March 4, 2009 issue by ICC of an arrest warrant against the
Sudanese President Omar al-Bashir angered the African Union, which had advised against it. On

concerns about misguided activism, news that controversial Spanish judge Baltasar Garzon, with hi

https://www.orfonline.org/research/should-india-continue-to-stay-out-of-icc/
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penchant for tilting at distant windmills, starting with General Pinochet in Chile, may be joining th
ICC, has also given rise to misgivings.
But with 111 ratifications, 30 odd more signatories, and a successful Review, the ICC has clearly
established itself and will grow in influence and representativeness. While there is no immediate
pressure on India to join, staying out indefinitely will scarcely enhance India’s moral stature and
international profile with its overall past record on human rights issues. Indeed, in normal

circumstances, India would have wished to be among the first to join such a revolutionary initiative

improve the international system. Staying out also reduces India’s ability to influence the evolution
the ICC or to have judges from India on the Court.
How serious are Indian concerns at being politically targeted in the ICC if it joined? This was the
primary reason for the strong opposition of the armed forces and security authorities to India to

supporting the ICC. In J&K, the North East and earlier Punjab, sympathizers and front organization
of the insurgents, both in India and abroad, have tried hard in the past to bring pressure on India in

international fora with allegations of human rights abuses and violations. They can be expected to t
to take advantage of the ICC Statutes to lobby the ICC prosecutor to launch investigations against
Indian leaders and commanders. They might even succeed in constructing dossiers carrying prima
facie persuasiveness against some of them.
But the specter of high ranking Indian civil and military officials being on the run to evade ICC arr

warrants if they travel abroad is farfetched. First of all, there are strict safeguards in place against a

politically motivated Prosecutor running off with the bit between his teeth, and the Prosecutor has t

obtain prior authorization to proceed with an investigation from a Pre-trial Chamber of judges of th
ICC. Secondly, ICC jurisdiction is founded on the principle of complementarity, with absolute prio

on exercise of national jurisdiction. The principle of complementarity provides that the ICC cannot

take up a case if it is already being investigated by the concerned State, unless the State is manifest
unwilling or unable to carry out the investigation or prosecution. To start with, when the Prosecuto

has determined that there is a reasonable basis to commence an investigation, he has first to notify a

States Parties which would normally exercise jurisdiction over the crime .Within one month of rece

of that notification, a State may inform the Court that it is investigating the crime ,and at the reques

that State, the Prosecutor is required to defer to the State's investigation. It is highly unlikely that a

ICC Prosecutor could decide to take over the prosecution of an ICC crime in India on the basis of a
determination that the Indian legal system was unable or unwilling to deal with it. These safeguard
thus make direct ICC prosecution of Indian officials virtually impossible to conceive.
The ICC Prosecutor cannot ,of course, on his own, try to exercise jurisdiction over nationals of a

country which has not joined the ICC, and this was undoubtedly one of the principal reasons for the

https://www.orfonline.org/research/should-india-continue-to-stay-out-of-icc/
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decision by India to stay out. But this does not mean that Indian nationals can entirely escape the

ICC’s reach. The UN Security Council has been provided the authority under the ICC Statutes to br

non members of ICC under its jurisdiction. Despite strong protests, inter alia by India, this provisio

was included in the Rome Statutes. Staying out of the ICC therefore does not prevent prosecution b
the ICC on a reference by a mandatory Chapter VII decision of the UN security Council , as has
happened in the case of Sudan.
In practice, of course, the contingency of a referral by the UNSC by a Chapter VII resolution for
serious crimes by Indian nationals to the ICC is extremely remote. Enforcement decisions under

Chapter VII of the UN Charter, which all States are obligated to implement, have never been invok

against India in UN history , though it is, of course, theoretically possible. Permanent members of t

UNSC, on the other hand, cannot be referred to the ICC due to their veto. UNSC Permanent membe
who do not join the ICC (US, China, Russia) cannot be proceeded against by either the Prosecutor
the UNSC, and are therefore totally outside ICC jurisdiction.

While such gross lack of equity between the permanent members of the UNSC and India in treatme

before the ICC may rankle, it would be seen from the above that the actual adverse effects would b
minimal. There could, of course be irritations. Allegations from reputable NGOs & other reliable
sources crimes of ICC interest in India or by Indian nationals e.g. in J&K or the North East can be

taken cognizance of by the ICC Prosecutor. If the Prosecutor determines that there are good ground
for an investigation/ prosecution, he will have to notify India which will have to start national

proceedings against those accused within a month to ensure that the ICC defers its own action. The

ICC Prosecutor will have the right to require periodic reports of the progress of the case in India. It
would however scarcely be reasonable to make heavy weather of these inconveniences, which wou
be faced by all States, As long as Indian diplomatic and legal machinery was alert, there is no
possibility of the ICC directly investigating or prosecuting crimes under the ICC remit in India.
There are other legal issues to be resolved before India could join the ICC, whose Statutes are not

consistent with India’s position on other international legal instruments. For example, India has not

accepted Common Article 3 of the Geneva Conventions which relate to war crimes during conflicts
of an international character. However Articles 7 and 8 of the ICC Statutes include such crimes, an
no reservations are permitted. Article 124 of the Statutes does permit States at the time of joining t

opt out of war crimes jurisdiction for seven years. However, on signing up, India would immediatel
come under ICC jurisdiction for crimes against humanity during conflicts not of an international
character. Perhaps India’s position on Common Article 3 of the Geneva Conventions and crimes

against humanity in the course of domestic conflicts needs to be reconsidered. Having become Party

so many UN human rights conventions, which require us to submit a variety of periodic reports for
scrutiny on domestic actions to implement these obligations, it is scarcely appropriate that India
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should assert impunity for the commission of the most heinous crimes imaginable in the course of
combating domestic insurgencies.
With so many major countries staying out, there is no pressing hurry for India to decide immediate
on becoming an ICC State Party. But it is not clear why India seems to have washed its hands off
substantive involvement in ICC matters over the last ten years by apparently limiting our observer
delegations to ICC meetings with only a silent watching brief. US, China and Russia, which voted
against the Rome Statutes, have participated actively and substantively in these ICC bodies includi
at the recent Review Conference. The current set-up in the ICC is not set in stone and existing
opportunities to influence developments should not be neglected. Future meetings of the ICC
Assembly of Parties could well consider, for example, extending the Kampala ‘opt-out’ provisions
Terrorism and the use of nuclear weapons could be taken up for consideration for inclusion in the

ICC’s purview. Effective participation by India, even as an observer , could influence the evolution

the ICC in the course of such discussions. Of course , this could be done much more easily as a Sta
Party.
Conclusions
1. The ICC is here is to stay as an increasingly central institution in the international legal
architecture to combat massive human rights violations which could affect peace and security.
2. Even if India is not ready to join, it should move towards a posture of constructive engagement
with the ICC.

3. Concerns about Indian leaders/military commanders being prosecuted by the ICC if India joined
highly exaggerated
4. ICC jurisdiction over India under the UNSC referral process would be theoretically possible
whether or not India joins the ICC, but highly unlikely in practice.
5. India should immediately ensure substantive and effective participation in ICC deliberative and
negotiating bodies which it is entitled to attend as an observer.

(The author is a Distinguished Fellow at Observer Research Foundation. He is a former diplomat a
was the leader of the Indian delegation to the 1998 Diplomatic Plenipotentiary Conference at Rom
which negotiated the ICC Statutes)
Courtesy: Indian Society of International Law
The views expressed above belong to the author(s).
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Mohammad Salimullah v. Union of India (2021) SCC OnLine SC 296.
(BEFORE S.A. BOBDE, C.J. AND A.S. BOPANNA AND V. RAMASUBRAMANIAN, JJ.)
Decided on April 8, 2021

ORDER
1. Pending disposal of their main writ petition praying for the issue of an appropriate
writ directing the respondents to provide basic human amenities to the members of the
Rohingya Community, who have taken refuge in India, the petitioners who claim to have
registered themselves as refugees with the United Nations High Commission for refugees,
have come up with the present interlocutory application seeking (i) the release of the
detained Rohingya refugees; and (ii) a direction to the Union of India not to deport the
Rohingya refugees who have been detained in the sub
-jail in Jammu.
2. We have heard Sh. Prashant Bhushan, learned counsel and Sh. Colin Gonsalves,
learned senior counsel appearing for the applicants/writ petitioners, Sh. Tushar Mehta,
learned Solicitor General appearing for the Union of India, Sh. Harish Salve, learned senior
counsel appearing for the Union Territory of Jammu & Kashmir, Sh. Vikas Singh and Sh.
Mahesh Jethmalani, learned senior counsel appearing for persons who seek to
implead/intervene in the matter.
3. Sh. Chandra Uday Singh, learned senior counsel representing the Special
Rapporteur appointed by the United Nations Human Rights Council also attempted to make
submissions, but serious objections were raised to his intervention.
4. According to the petitioners, both of them are Rohingya refugees from Myanmar and
they are housed in a refugee's camp. They claim to have fled Myanmar in December-2011
when ethnic violence broke out.
5. It appears that persons similarly placed like the petitioners are housed in refugee
camps in New Delhi, Haryana, Allahabad, Jammu and various other places in India.
6. On 8.08.2017 the Ministry of Home Affairs, Government of India issued a letter
to the Chief Secretaries of all the State Governments/UT Administrations, advisingthem
to sensitize all the law enforcement and intelligence agencies for taking prompt steps and
initiating deportation processes. It is this circular which prompted the petitioners to
approach this Court with the above writ petition.
7. According to the petitioners, new circumstances have now arisen, as revealed by
newspaper reports appearing in the first/second week of March, 2021, to the effect
that about 150-170 Rohingya refugees detained in a sub-jail in Jammu face deportation
back to Myanmar. The reports that appeared in The Wire, The Hindu, The Indian Express
and The Guardian are relied upon to show that there are more than about 6500
Rohingyas in Jammu and that they have been illegally detained and jailed in a sub-jail
now converted into a holding centre.
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8. The contention of the petitioners is (i) that the principle of nonrefoulement is
part of the right guaranteed under Article 21 of the Constitution; (ii) that the rights
guaranteed under Articles 14 and 21 are available even to non-citizens; and (iii) that
though India is not a signatory to the United Nations Convention on the Status of Refugees
1951, it is a party to the Universal Declaration of Human Rights 1948, International
Covenant on Civil and Political Rights, 1966 and the Convention on the Rights of the Child
1992 and that therefore non-refoulement is a binding obligation.The petitioners also
contend that India is a signatory to the Protection of All Persons against Enforced
Disappearances, Convention against Torture and Other Cruel and Inhuman or Degrading
Treatment or Punishment.
9. Heavy reliance is placed upon a recent Judgment of International Court of Justice
in The Gambia v. Myanmar dated 23.01.2020 to show that even the International Court
has taken note of the genocide of Rohingyas in Myanmar and that the lives ofthese
refugees are in serious danger, if they are deported. According to the petitioners,
Rohingyas were persecuted in Myanmar even when an elected Government was in power
and that now the elected Government has been over thrown by a military coup and that
therefore the danger is imminent.
10. The Union of India has filed a reply contending inter alia (i) that a similar
application in I.A. No. 142725 of 2018 challenging the deportation of Rohingyas from
the State of Assam was dismissed by this Court on 4.10.2018; (ii) that persons for whose
protection against deportation, the present application has been filed, are foreigners
within the meaning of Section 2(a) of the Foreigners Act, 1946; (iii) thatIndia is not
a signatory either to the United Nations Convention on the Status ofRefugees 1951
or to the Protocol of the year 1967; (iv) that the principle of non- refoulement is applicable
only to “contracting States”; (v) that since India has open/porous land borders with many
countries, there is a continuous threat of influx of illegal immigrants; (vi) that such influx
has posed serious national security ramifications; (vii) that there is organized and wellorchestrated influx of illegal immigrants through various agents and touts for monetary
considerations; (viii) that Section 3 of the Foreigners Act empowers the Central
Government to issue orders for prohibiting, regulating or restricting the entries of
foreigners into India or their departure therefrom; (ix) that though the rights guaranteed
under Articles 14 and 21 may be available to non-citizens, the fundamental right to reside
and settle in this country guaranteed under Article 19(1)(e) is available only to the
citizens; (x) thatthe right of the Government to expel a foreigner is unlimited and
absolute; and (xi)that intelligence agencies have raised serious concerns about the threat
to the internal security of the country.
11. It is also contended on behalf of the Union of India that the decision of the
International Court of Justice has no relevance to the present application and that the
Union of India generally follows the procedure of notifying the Government of the
country of origin of the foreigners and order their deportation only when confirmed by
the Government of the country of origin that the persons concerned are citizens/nationals
of that country and that they are entitled to come back.
12. We have carefully considered the rival contentions. There is no denial of the fact
that India is not a signatory to the Refugee Convention. Therefore, serious objections
are raised, whether Article 51(c) of the Constitution can be pressed into service, unless
India is a party to or ratified a convention. But there is no doubt that theNational
Courts can draw inspiration from International Conventions/Treaties, so long as they
are not in conflict with the municipal law. Regarding the contention raised on behalf of
the petitioners about the present state of affairs in Myanmar, we have to state that
we cannot comment upon something happening in another country.
13. It is also true that the rights guaranteed under Articles 14 and 21 are available

P 207

to all persons who may or may not be citizens. But the right not to be deported, is ancillary
or concomitant to the right to reside or settle in any part of the territory ofIndia
guaranteed under Article 19(1)(e).
14. Two serious allegations have been made in reply of the Union of India. They
relate to (i) the threat to internal security of the country; and (ii) the agents and touts
providing a safe passage into India for illegal immigrants, due to the porous nature
of the landed borders. Moreover, this court has already dismissed I.A. No.142725
of 2018 filed for similar relief, in respect of those detained in Assam.
15. Therefore, it is not possible to grant the interim relief prayed for. However, it is
made clear that the Rohingyas in Jammu, on whose behalf the present application is
filed, shall not be deported unless the procedure prescribed for such deportation is
followed. Interlocutory Application is disposed of accordingly.
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Advisory Opinion of Legality of the Threat or Use of Nuclear Weapons
(ICJ Reports 1996, p. 226)
(Constituent elements of custom; General Assembly Resolutions as one of the sources of
international law)
(The General Assembly requested the International Court of Justice to provide an advisory opinion
on the following question: ‘Is the threat or use of nuclear weapons in any circumstance permitted under
international law?’)
64. The Court will now turn to an examination of customary international law to determine whether
a prohibition of the threat or use of nuclear weapons as such flows from that source of law. As the Court
has stated, the substance of that law must be "looked for primarily in the actual practice and opinio juris
of States" (Continental Shelf (Libyan Arab Jarnahiriya/Malta), Judgment, 1. C. J. Reports 1985, p. 29,
para. 27).
65. States which hold the view that the use of nuclear weapons is illegal have endeavoured to
demonstrate the existence of a customary rule prohibiting this use. They refer to a consistent practice
of non-utilization of nuclear weapons by States since 1945 and they would see in that practice the
expression of an opinio juris on the part of those who possess such weapons.
66. Some other States, which assert the legality of the threat and use of nuclear weapons in certain
circumstances, invoked the doctrine and practice of deterrence in support of their argument. They recall
that they have always, in concert with certain other States, reserved the right to use those weapons in
the exercise of the right to self-defence against an armed attack threatening their vital security interests.
In their view, if nuclear weapons have not been used since 1945, it is not on account of an existing or
nascent custom but merely because circumstances that might justify their use have fortunately not
arisen.
67. The Court does not intend to pronounce here upon the practice known as the "policy of
deterrence". It notes that it is a fact that a number of States adhered to that practice during the greater
part of the Cold War and continue to adhere to it. Furthermore, the members of the international
community are profoundly divided on the matter of whether non-recourse to nuclear weapons over the
past 50 years constitutes the expression of an opinio juris. Under these circumstances the Court does
not consider itself able to find that there is such an opinio juris.
68. According to certain States, the important series of General Assembly resolutions, beginning
with resolution 1653 (XVI) of 24 November 1961, that deal with nuclear weapons and that affirm, with
consistent regularity, the illegality of nuclear weapons, signify the existence of a rule of international
customary law which prohibits recourse to those weapons. According to other States, however, the
resolutions in question have no binding character on their own account and are not declaratory of any
customary rule of prohibition of nuclear weapons; some of these States have also pointed out that this
series of resolutions not only did not meet with the approval of all of the nuclear-weapon States but of
many other States as well.
69. States which consider that the use of nuclear weapons is illegal indicated that those resolutions
did not claim to create any new rules, but were confined to a confirmation of customary law relating to
the prohibition of means or methods of warfare which, by their use, overstepped the bounds of what is
permissible in the conduct of hostilities. In their view, the resolutions in question did no more than
apply to nuclear weapons the existing rules of international law applicable in armed conflict; they were
no more than the "envelope" or instrumentum containing certain pre-existing customary rules of
international law. For those States it is accordingly of little importance that the instrumentum should
have occasioned negative votes, which cannot have the effect of obliterating those customary rules
which have been confirmed by treaty law.
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70. The Court notes that General Assembly resolutions, even if they are not binding, may sometimes
have normative value. They can, in certain circumstances, provide evidence important for establishing
the existence of a rule or the emergence of an opinio juris. To establish whether this is true of a given
General Assembly resolution, it is necessary to look at its content and the conditions of its adoption; it
is also necessary to see whether an opinio juris exists as to its normative character. Or a series of
resolutions may show the gradua1 evolution of the opinio juris required for the establishment of a new
rule.
71. Examined in their totality, the General Assembly resolutions put before the Court declare that
the use of nuclear weapons would be "a direct violation of the Charter of the United Nations; and in
certain formulations that such use "should be prohibited". The focus of these resolutions has sometimes
shifted to diverse related matters; however, several of the resolutions under consideration in the present
case have been adopted with substantial numbers of negative votes and abstentions; thus, although those
resolutions are a clear sign of deep concern regarding the problem of nuclear weapons, they still fall
short of establishing the existence of an opinio juvis on the illegality of the use of such weapons.
72. The Court further notes that the first of the resolutions of the General Assembly expressly
proclaiming the illegality of the use of nuclear weapons, resolution 1653 (XVI) of 24 November 1961
(mentioned in subsequent resolutions), after referring to certain international declarations and binding
agreements, from the Declaration of St. Petersburg of 1868 to the Geneva Protocol of 1925, proceeded
to qualify the legal nature of nuclear weapons, determine their effects, and apply general rules of
customary international law to nuclear weapons in particular. That application by the General Assembly
of general rules of customary law to the particular case of nuclear weapons indicates that, in its view,
there was no specific rule of customary law which prohibited the use of nuclear weapons; if such a rule
had existed, the General Assembly could simply have referred to it and would not have needed to
undertake such an exercise of legal qualification.
73. Having said this, the Court points out that the adoption each year by the General Assembly, by a
large majority, of resolutions recalling the content of resolution 1653 (XVI), and requesting the member
States to conclude a convention prohibiting the use of nuclear weapons in any circumstance, reveals the
desire of a very large section of the international community to take, by a specific and express
prohibition of the use of nuclear weapons, a significant step forward along the road to complete nuclear
disarmament. The emergence, as lex lata, of a customary rule specifically prohibiting the use of nuclear
weapons as such is hampered by the continuing tensions between the nascent opinio juris on the one
hand, and the still strong adherence to the practice of deterrence on the other.
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UKRAINE V. RUSSIAN FEDERATION, (Provisional Measures) 16 MARCH
2022, ICJ
Allegations of genocide under the convention on the prevention and
punishment of the crime of genocide
1. On 26 February 2022, at 9.30 p.m., Ukraine filed in the Registry of the Court an
Applicationinstituting proceedings against the Russian Federation concerning “a dispute . . .
relating to the interpretation, application and fulfilment of the 1948 Convention on the
Prevention and Punishmentof the Crime of Genocide” (hereinafter the “Genocide Convention”
or the “Convention”).
2. At the end of its Application,
Ukraine“respectfully requests the
Court to:
(a) Adjudge and declare that, contrary to what the Russian Federation claims, no
acts of genocide, as defined by Article III of the Genocide Convention, have
been committed in the Luhansk and Donetsk oblasts of Ukraine.
(b) Adjudge and declare that the Russian Federation cannot lawfully take any
action under the Genocide Convention in or against Ukraine aimed at
preventing or punishing an alleged genocide, on the basis of its false claims
of genocide in the Luhansk and Donetsk oblasts of Ukraine.
(c) Adjudge and declare that the Russian Federation’s recognition of the
independence of the so-called ‘Donetsk People’s Republic’ and ‘Luhansk
People’s Republic’ on 22 February 2022 is based on a false claim of genocide
and therefore has no basis in the Genocide Convention.
(d) Adjudge and declare that the ‘special military operation’ declared and carried
out by the Russian Federation on and after 24 February 2022 is based on a
false claim of genocide and therefore has no basis in the Genocide
Convention……
3. In its Application, Ukraine seeks to found the Court’s jurisdiction on Article 36,
paragraph 1, of the Statute of the Court and on Article IX of the Genocide Convention.
12. By a letter dated 5 March 2022, the Ambassador of the Russian Federation to the Kingdomof the
Netherlands indicated that his Government had decided not to participate in the oral proceedings due
to open on 7 March 2022.
17. The context in which the present case comes before the Court is well-known. On 24 February
2022, the President of the Russian Federation, Mr. Vladimir Putin, declared that he haddecided to
conduct a “special military operation” against Ukraine. Since then, there has been intensefighting on
Ukrainian territory, which has claimed many lives, has caused extensive displacement and has resulted
in widespread damage. The Court is acutely aware of the extent of the human tragedythat is taking place
in Ukraine and is deeply concerned about the continuing loss of life and human suffering.
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18. The Court is profoundly concerned about the use of force by the Russian Federation in
Ukraine, which raises very serious issues of international law. The Court is mindful of the
purposesand principles of the United Nations Charter and of its own responsibilities in the
maintenance of international peace and security as well as in the peaceful settlement of
disputes under the Charter and the Statute of the Court. It deems it necessary to emphasize that
all States must act in conformitywith their obligations under the United Nations Charter and
other rules of international law, includinginternational humanitarian law.
19. The ongoing conflict between the Parties has been addressed in the framework of several
international institutions. The General Assembly of the United Nations adopted a resolution
referringto many aspects of the conflict on 2 March 2022 (doc. A/RES/ES-11/1). The present
case before theCourt, however, is limited in scope, as Ukraine has instituted these proceedings
only under the Genocide Convention.
23. The Court recalls that the non-appearance of one of the States concerned cannot by itself
constitute an obstacle to the indication of provisional measures (United States Diplomatic and
Consular Staff in Tehran (United States of America v. Iran), Provisional Measures,
Order of15 December 1979, I.C.J. Reports 1979, p. 13, para. 13). It emphasizes that the nonparticipation of a party in the proceedings at any stage of the case cannot, in any circumstances,
affect the validity ofits decision Military and Paramilitary Activities in and againstNicaragua
(Nicaragua v. United States of America), Merits, Judgment, I.C.J. Reports 1986, p. 23, para.
27)….
27. Ukraine and the Russian Federation are both parties to the Genocide Convention. Ukraine
deposited its instrument of ratification on 15 November 1954 with a reservation to Article IX
of theConvention; on 20 April 1989, the depositary received notification that this reservation
had been withdrawn. The Russian Federation is a party to the Genocide Convention as the
State continuing the legal personality of the Union of Soviet Socialist Republics, which
deposited its instrument of ratification on 3 May 1954 with a reservation to Article IX of the
Convention; on 8 March 1989, thedepositary received notification that this reservation had
been withdrawn.
35. The Court recalls that, for the purposes of deciding whether there was a dispute between the
Parties at the time of the filing of the Application, it takes into account in particular any
statements or documents exchanged between the Parties, as well as any exchanges made in
multilateral settings.In so doing, it pays special attention to the author of the statement or
document, their intended or actual addressee, and their content. The existence of a dispute is a
matter for objective determinationby the Court; it is a matter of substance, and not a question
of form or procedure (see Application ofthe Convention on the Prevention and Punishment of
the Crime of Genocide (The Gambia v. Myanmar), Provisional Measures, Order of 23
January 2020, I.C.J. Reports 2020, p. 12, para. 26).
37. In this regard the Court observes that, since 2014, various State organs and senior
representatives of the Russian Federation have referred, in official statements, to the
commission ofacts of genocide by Ukraine in the Luhansk and Donetsk regions. The Court
observes, in particular, that the Investigative Committee of the Russian Federation ¾ an
official State organ ¾ has, since 2014, instituted criminal proceedings against high-ranking
Ukrainian officials regarding the alleged commission of acts of genocide against the Russianspeaking population living in the above-mentioned regions “in violation of the 1948
Convention on the Prevention and Punishment ofthe Crime of Genocide”.
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38. The Court recalls that, in an address made on 21 February 2022, the President of the Russian
Federation, Mr. Vladimir Putin, described the situation in Donbass as a “horror and genocide,
which almost 4 million people are facing”.
47. The Court finds therefore that the above-mentioned elements are sufficient at this stage to
establish prima facie the existence of a dispute between the Parties relating to the
interpretation, application or fulfilment of the Genocide Convention.
48. In light of the foregoing, the Court concludes that, prima facie, it has jurisdiction pursuantto
Article IX of the Genocide Convention to entertain the case.
58. The acts undertaken by the Contracting Parties “to prevent and to punish” genocide must be in
conformity with the spirit and aims of the United Nations, as set out in Article 1 of theUnited
Nations Charter. In this regard, the Court recalls that, under Article 1 of the United Nations Charter,
the purposes of the United Nations are, inter alia
“[t]o maintain international peace and security, and to that end: to take effective
collective measures for the prevention and removal of threats to the peace, and
for the suppression of acts of aggression or other breaches of the peace, and to
bring about by peaceful means, and in conformity with the principles of justice
and international law, adjustment or settlement of international disputes or
situations which might lead to a breach of the peace”.
60. Under these circumstances, the Court considers that Ukraine has a plausible right not to be
subjected to military operations by the Russian Federation for the purpose of preventing and
punishing an alleged genocide in the territory of Ukraine.
68. Ukraine submits that there is an urgent need to protect its people from the irreparable harmcaused
by the Russian Federation’s military measures that have been launched on a pretext of genocide. It
emphasizes that the invasion by the Russian Federation has resulted in numerous casualties among
Ukrainian civilians and military personnel, the bombing of numerous cities across Ukraine, and the
displacement of over one and a half million Ukrainian civilians both within Ukraine and across its
international borders.
75.The Court considers that the civilian population affected by the present conflict is extremely
vulnerable. The “special military operation” being conducted by the Russian Federation has resulted in
numerous civilian deaths and injuries. It has also caused significant material damage, including the
destruction of buildings and infrastructure. Attacks are ongoing and are creating increasingly difficult
living conditions for the civilian population. Many persons have no access to the most basic foodstuffs,
potable water, electricity, essential medicines or heating. A very large number of people are attempting
to flee from the most affected cities under extremely insecure conditions.
78. The Court concludes from all of the above considerations that the conditions required by its
Statute for it to indicate provisional measures are met. It is therefore necessary, pending its final
decision, for the Court to indicate certain measures in order to protect the right of Ukraine that the
Court has found to be plausible (see paragraph 60 above).
84. The Court reaffirms that its “orders on provisional measures under Article 41 [of the Statute] have
binding effect” (LaGrand (Germany v. United States of America), Judgment,
I.C.J. Reports 2001, p. 506, para. 109) and thus create international legal obligations for any
party towhom the provisional measures are addressed.
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86. For these reason THE COURT, indicate the following provisional measures:
1) The Russian Federation shall immediately suspend the military operations that it
commencedon 24 February 2022 in the territory of Ukraine;
2) The Russian Federation shall ensure that any military or irregular armed units which may
be directed or supported by it, as well as any organizations and persons which may be
subject to its control or direction, take no steps in furtherance of the military operations
referred to in point (1) above;
3) Both Parties shall refrain from any action which might aggravate or extend the dispute
beforethe Court or make it more difficult to resolve.
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