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OBJECTIVES OF THE COURSE: 

 

 
Competition plays a key role in ensuring productive, efficient, innovative and responsive 
markets. It is recognized that through competition the consumers are ensured availability of 
‘goods’ and ‘services’ in abundance of acceptable quality at affordable price. In this 
direction, competition law, also known as anti-trust law, aims at promoting or maintaining 
market competition by regulating anti-competitive conduct. In line with the international 
trend and to cope with changing realities, India has reviewed the Monopolies and Restrictive 
Trade Practices Act, 1969, and enacted the Competition Act, 2002 with many innovative 
features.  
 
With the growth of both volume of transactions and the complexity of economies, 
jurisdictions across the globe have come to realize the need and benefit of having a well-
defined competition policy and probably this is the reason the antitrust regime has seen the 
fastest growth when compared to other economic regulations and have taken a special place 
which has increased the attractiveness of this subject, and competition lawyers are now 
prominent in the biggest law firms and institutions advising in complex transactions. The 
course aims to give a broad overview on the basics of Competition Law in India through a 
comparison of the main jurisdictions (especially U.S. and UK) and thus provide a solid 
background for further studies of this subject. 
 
This course on competition law has been structured in a manner to understand the objectives 
of antitrust laws. To appreciate the law of the land it is essential to also understanding of 
economic underpinnings of the legal framework. This course initially seeks to reflect upon 
the competition law of the US and EU as a matter of understanding the historical and existing 
jurisprudence on the subject. Then, it concentrates on the Indian law on competition. The 
fascinating feature of the course is that it will examine and compare the application of 
competition law to business agreements, the exercise of dominant position, the combinations 
between the firms and sellers and the enforcement mechanisms. Emphasis will be placed on 
Indian Competition Act, with discussion of laws from selected other jurisdictions such as US, 
UK and EU. The Competition Commission of India (CCI) has been playing a pivotal role in 
ensuring competition in Indian market across the sectors. Decisions of the Indian completion 
authorities will be dealt with exhaustively throughout the course. Therefore, the present 
course is designed to enable the students to take up professional practice in the field of 
competition law and policy in India and beyond.  
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INTRODUCTION OF THE COMPETITION 
(AMENDMENT) BILL, 2012 IN INDIA 

 
SALIENT FEATURES AND THE IMPLICATIONS THEREOF 

 
The Competition Act of India (“Act”) was enacted in 2002 as a result of India’s pursuit of 
globalization and liberalization of the economy. Introduction of the Act was a key step in India’s 
march towards facing competition – both from within the country and from international players. 
 
The Act is not intended to prohibit competition in the market. What the Act primarily seeks to 
regulate, are the practices that have an adverse effect on competition in the market(s) in India. In 
addition, the Act intends to promote and sustain competition in markets, protect consumer interests, 
and ensure freedom of trade in the market(s) in India. 
 
At the heart of the Act are various activities that will be prohibited as being anti- competitive. The 
activities comprise: 
 (a) Anti-competitive arrangements;  
(b) Abuse of dominant position; and 
(c) Mergers and acquisitions that have an appreciable adverse effect on competition in India. 
 
The Act also provides for the establishment of the Competition Commission of India (“CCI”), which 
would function as a market regulator for preventing and regulating anti-competitive practices in the 
country, as well as a Competition Appellate Tribunal (“COMPAT”) which is a quasi-judicial body 
established to hear and dispose of appeals against any direction issued, or decision made by the CCI. 
 
In light of the experiences gained in its operation and the working of the CCI, the Government of 
India, in June 2011, constituted an Expert Committee to examine and suggest modifications to the 
Act. The amendments, approved by the Cabinet in October, are aimed at fine-tuning the regulations to 
bring rules on par with the prevailing scenario and in light of the experiences gained over the past 
years. Accordingly, on 7 December 2012, the Central Government introduced the Competition 
(Amendment) Bill, 2012 in the Lower House (Lok Sabha) (the “Bill”). Typically, a bill has to be 
passed by both the Houses (Lok sabha and the Rajya Sabha) before it is sent to the President for his 
assent, pursuant to which, it becomes law. 
 
The salient features of the Bill, as suggested by the Expert Committee, which seek to amend the 
existing provisions of the Act. 
 
1. Definition of “turnover” under Section 2(y) 
 
Section 2(y) of the Act provides for the definition of “turnover”. The Bill seeks to exclude the taxes 
levied on sale of goods or provision of services from the definition of turnover. This definition of 
“turnover” is primarily used for determining thresholds for combinations and for imposition of 
penalties. 
 
2. Inclusion of provision of “services” under explanation to Section  3(4) 
It has been proposed that the explanation to Section 3(4) of the Act (which deals with vertical 
agreements) should be amended to cover the element of “services” being provided as well. The term 
“services” has been defined 
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Under Section 2(u) of the Act and the same is also incorporated under Section 3(4) of the Act, yet the 
element relating to the provision of “services” was absent from the explanation to Section 3(4) of the 
Act. 
Thus, for instance, an “exclusive supply agreement” was previously explained as including “any 
agreement restricting in any manner the purchaser in the course of his trade from acquiring or 
otherwise dealing in any foods other than those of the seller or any other person”, it is being proposed 
to be amended as including “any agreement restricting in any manner the purchaser of goods or 
recipient of services in the course of his trade from acquiring or otherwise dealing in any foods other 
than those of the seller or any other person”. 
 
In addition to “exclusive supply agreement(s)”, the explanation to Section 3(4) also provides for 
scenarios such as tie-in arrangements, exclusive distribution agreements, refusal to deal, resale price 
maintenance etc., and the proposed amendment (i.e. inclusion of service element) shall apply equally 
to scenarios under Section 3(4). 
 
3. Inclusion of “collective dominance” aspect under Section 4(1) 
 
It has been proposed that Section 4(1) be amended with the inclusion of the words “joint or singly”. 
Accordingly, the proposed revision of the verbiage of Section 4(1) would be: 
“No enterprise or group, jointly or singly, shall abuse its dominant position”. 
 
There has been a lot of discussion as to how this amendment to Section 4(1) would strengthen the 
position of the CCI and will introduce a new concept that is in line with the position under Article 82 
of the EC Treaty. One line of argument is that the opening words of Article 82 of EC Treaty and 
Section 4 of the Act, as it presently stands, are divergent, in as much as, Article 82 begins with the 
phrase “any abuse by one or more undertakings of a dominant position” and it was this phrase “one or 
more undertakings” which was used by Court of First Instance in Italian Flat Glass case1to hold that 
“there is nothing in principle to prevent two or more independent economic entities from being, on a 
specific market, united by such economic links that, by virtue of that fact, together they hold a 
dominant position vis-à-vis the other operators on the same market.” This marked the birth of the 
concept of “collective dominance” in Europe. 
 
However, Section 4 of the Act aims at “an enterprise” or “group”. Section 4(1) presently reads “[N]o 
enterprise or group shall abuse its dominant position”. There is nothing in the definition of enterprise 
under Section 2(h) or in the provisions of Section 4 to suggest that two or more independent entities 
can be clubbed together to constitute collective dominance. 
 
Having said that, however, in the DTH case2in 2011, the dissenting member had opined that an 
‘enterprise’ has been defined in Section 2(h) of the Act as including a ‘person’. A ‘[P]erson’ has been 
defined under Section 2(l) as including ‘as association persons ... whether incorporated or not ...’ and 
thus, the respondents in that case would together constitute an ‘unincorporated association of 
persons’, thereby making them an “enterprise” for the purposes of Section 4(1) of the Act. 

 
Thus, it seems that even without the clarification as proffered in the Bill, there may have been an 
interpretation of the various provisions of the Act which would have covered the element of 
“collective dominance” under Section 4(1) of the Act. 
 
 
 
                                                      
1
Judgment of the Court of First Instance (First Chamber) of 10 March 1992. - Società Italiana Vetro SpA, Fabbrica 

Pisana SpA and PPG Vernante Pennitalia SpA v Commission of the European Communities – EUR-Lex- 
61989A0068 
2
Consumer Online Foundation v. Tata Sky Ltd & Ors, Case No. 2/2009, Order dated 24.03.2011 (Dissenting) 
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4. Change in threshold levels under Section 5 
 
The explanation to Section 5(b)(i), which provides for a definition of a “group” for the purposes of 
regulation of “combinations” under the Act, is being proposed to be amended by increasing the 
threshold levels therein. 
Explanation (b) to Section 5 currently provides that a “group means two or more enterprises which, 
directly or indirectly, are in a position to - 
 (i) exercise twenty six percent or more of the voting rights in the other enterprise; or 
 (ii) appoint more than fifty percent of the members of the board of  directors in the other 
enterprise; or 
       (iii)  control the management or affairs of the other enterprise”. 
 
What the Bill seeks to amend is the threshold of twenty six percent as prescribed under the 
explanation to Section 5(b)(i) above, to fifty percent. 
The proposed amendment will align the definition of ‘group’ to the exemption which had earlier been 
granted to a ‘group’ exercising less than fifty percent voting rights in other enterprises, from the 
applicability of Section 5 of the Act. 
 
5. Incorporation of a new Section 5(A) 
 
The Bill seeks to introduce a new enabling section –viz. Section 5(A) under the Act which is 
supposed to confer upon the Central Government, the power to notify, in consultation with the CCI, 
different value of assets and turnover for any class or classes of enterprise for the purposes of 
determining combinations under the Act. The intent behind this proposed new section is to enable the 
Government and the CCI to set different thresholds for different industry segments. 
 
Introduction of such a provision may establish a low bar for M&A deals and may result in a 
preponderance of transactions falling under the auspices of the competition regulator. Although this is 
a dynamic concept, the Expert Committee was of the opinion that as the CCI gained more experience 
with merger filings, there could be a situation where instead of going through the legislative route, the 
thresholds could be left to the CCI which could do it through the regulations – which would be less 
administratively challenging. 
 
6. Mandatory reference by statutory authority and vice versa  (Section 21) 
 
The Bill seeks to make it mandatory for a statutory authority to refer the matter to the CCI, where an 
issue arises that any decision of such statutory authority may be contrary to the Act. Likewise, it is 
proposed to be made mandatory for CCI to refer any matter to the concerned statutory authority where 
an issue arises that any decision of the CCI may be contrary to any act, whose implementation is 
entrusted to such statutory authority. 
 
With the proposed amendment, the Bill seeks to ward off conflicts between various regulatory 
authorities and the CCI and the restrict forum shopping. The proposed amendment is likely to 
establish a more transparent legal environment and broaden the CCI’s jurisdiction over all market 
sectors. 
 
7. CCI to issue inquiry orders and impose penalties only after hearing the concerned parties 
(Sections 26 and 27) 
 
The Bill seeks to amend the inquiry procedure in relation to anti- competitive agreements and abuse 
of dominance as set out under Section 26(7) and (8) of the Act by providing that in cases where the 
CCI proposes to cause further investigation or inquiry into a matter, such decision shall be taken by 
the CCI only after hearing the concerned parties. 
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The Bill also proposes that under Section 27(b) of the Act, an opportunity to be heard is accorded to 
the party liable for a penalty. The proposed amendments to Sections 26 and 27 of the Act seem to be 
with the intent of lowering the procedural objections that are routinely taken up against the CCI’s 
decisions with the COMPAT. 
 
8. Period for CCI’s approval to combinations (Section 31(11)) 
 
The Act currently prescribes for a period of 210 days within which, the CCI has to pass an order in 
relation to a “combination”, failing which, the combination shall be deemed to have been approved. 
The Bill seeks to propose a reduction in the period from 210 days to 180 days within which the CCI 
has to approve / seek modification of / pass orders in relation to a combination notified under the Act. 
A consequential amendment is proposed under Section 31(12) of the act to exclude extension of time 
granted at the parties’ request. 
 
9. Director General’s power of search and seizure (Section 41) 
 
The Act currently allows for dawn raids, but requires the CCI to seek authorization from the courts 
after it has conclusive evidence of a violation of the competition laws in India. As a result, there have 
not been any dawn raids in India by the CCI. 
An amendment to Section 41 of the Act is proposed which seeks to confer wider powers of search, 
seizure, entering places and recording statements on oath, upon the Director General, to facilitate 
investigations, so long as the Director General has reason to believe that the person concerned has 
omitted or failed, or would omit or fail or would destroy, mutilate, alter etc, the information and/or 
documents pertinent to the investigation. Such powers of the Director General are proposed to be 
exercisable with the prior permission of the Chairman, CCI. 
The proposed amendment will thus, facilitate the CCI in investigating cartels, as it will enable the 
regulator to act independently and efficiently, since the CCI Chairman is proposed to take over the 
responsibility of authorizing such tactics. 
 
This is a brief synopsis of the proposed amendments to the Competition Act and the same is subject to 
change as and when the Competition (Amendment) Act comes into force. 
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Brahm Dutt v. Union of India 

 
AIR 2005 SC 730 

 

G.P. MATHUR, C.J. & P.K. BALASUBRAMANYAN, J.: 
 

The Competition Act, 2002 received the assent of the President of India on 13.1.2003 
and was published in the Gazette of India dated 14.1.2003. It is an Act to provide for the 
establishment of a Commission to prevent practices having adverse effect on competition, to 
promote and sustain competition in markets, to protect the interests of consumers and to ensure 
freedom of trade carried on by other participants in markets, in India, and for matters 
connected therewith. The statement of objects and reasons indicates that the Monopolies and 
Restrictive Trade Practices Act, 1969 had become obsolete in certain respects in the light of 
international economic developments relating more particularly to competition laws and there 
is a need to shift the country's focus from curbing the monopolies to promoting competition. 
Section 1(3) of the Act provides that the Act shall come into force on such date as the Central 
Government may, by notification in the Official Gazette, appoint and provided that different 
dates may be appointed for different provisions of the Act. Pursuant to this, some of the 
sections of the Act were brought into force on 31.3.2003 vide S.O. 340 (E) and published in 
the Gazette of India dated 31.3.2003 and majority of the other sections by notification S.O. 715 
(E) dated 19.6.2003. In view of bringing into force Sections 7 and 8 of the Act, the Central 
Government had to make prescription for the appointment of a Chairman and the members as 
composing the Commission in terms of Section 9 of the Act. 

 
2. In exercise of the Rule making power under Section 63(2)(a) read with Section 9 of the Act, 
the Central Government made "The Competition Commission of India (Selection of 
Chairperson and Other Members of the Commission) Rules, 2003" and published the same in 
the Gazette of India on 4.4.2003. Section 9 of the Act provides for the selection of the 
Chairperson and the other members as may be prescribed. The Rules above referred to was that 
prescription. Under Rule 3, the Central Government was to constitute a Committee consisting 
of a person who has been retired Judge of the Supreme Court or a High Court or a retired 
Chairperson of a Tribunal established under an Act of Parliament or a distinguished jurist or a 
Senior Advocate for five years or more, a person who had special knowledge of and 
professional experience of 25 years or more in international trade, economics, business, 
commerce or industry, a person who had special knowledge of and professional experience of  
25 years or more in accountancy, management, finance, public affairs or administration to be 
nominated by the Central Government. The Central Government was also to nominate one of 
the members of the Committee to act as the Chairperson of the Committee. The function of the 
Committee was to fill up the vacancies as and when vacancies of Chairperson or a member of 
the Commission exits or arises or is likely to arise and the reference in that behalf had been 
made to the Committee by the Central Government. It is said that the Committee so constituted 
made a recommendation in terms of Rule 4(3) of 'the Rules' and a Chairman and a member 
were appointed. Though, the member claims to have taken charge immediately after 
beingappointed, the person appointed as Chairman, has taken the stand that he had not taken 
charge since he was content to await the orders of this Court in view of the filing of this Writ 
Petition. 

 
3. The present Writ Petition was filed in this Court by a practicing Advocate essentially 
praying for the relief of striking down Rule 3 of the Competition Commission of India 
(Selection of Chairperson and Other Members of the Commission) Rules, 2003 (hereinafter 
referred to as 'the Rules') and for other consequential reliefs including the issue of a writ of  
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mandamus directing the Union of India to appoint a person who is or has been a Chief Justice 
of a High Court or a senior Judge of a High Court in India in terms of the directions contained 
in the decision in S.P. Sampath Kumar v. Union of India & Others, (1987 ) 1 SCC 124. The 
essential challenge was on the basis that the Competition Commission envisaged by the Act 
was more of a judicial body having adjudicatory powers on questions of importance and 
legalistic in nature and in the background of the doctrine of separation of powers recognized by 
the Indian Constitution, the right to appoint the judicial members of the Commission should 
rest with the Chief Justice of India or his nominee and further the Chairman of the Commission 
had necessarily to be a retired Chief Justice or Judge of the Supreme Court or of the High 
Court, to be nominated by the Chief Justice of India or by a Committee presided over by the 
Chief Justice of India. In other words, the contention is that the Chairman of the Commission 
had to be a person connected with the judiciary picked for the job by the head of the judiciary 
and it should not be a bureaucrat or other person appointed by the executive without reference 
to the head of the judiciary. The arguments in that behalf are met by the Union of India 
essentially on the ground that the Competition Commission was more of a regulatory body and 
it is a body that requires expertise in the field and such expertise cannot be supplied by 
members of the judiciary who can, of course, adjudicate upon matters in dispute. It is further 
contended that so long as the power of judicial review of the High Courts and the Supreme 
Court is not taken away or impeded, the right of the Government to appoint the Commission in 
terms of the statute could not be successfully challenged on the principle of separation of 
powers recognized by the Constitution. It was also contended that the Competition 
Commission was an expert body and it is not as if India was the first country which appointed 
such a Commission presided over by persons qualified in the relevant disciplines other than 
judges or judicial office  Since the main functions of the expert body were regulatory in nature, 
there was no merit in the challenge raised in the Writ Petition. 

 
4. During the pendency of the Writ Petition, two additional counter affidavits were filed on 
behalf of the Union of India, in which it was submitted that the Government was proposing to 
make certain amendments to the Act and also Rule 3 of 'the Rules' so as to enable the 
Chairman and the members to be selected by a Committee presided over by the Chief Justice 
of India or his nominee. This position was reiterated at the time of arguments. Of course, it was 
also pointed out that the question of amendment had ultimately to rest with the Parliament and 
the Government was only in a position to propose the amendments as indicated in the 
additional affidavits. But it was reiterated that the Chairman of the Commission should be an 
expert in the field and need not necessarily be a Judge or a retired Judge of the High Court or 
the Supreme Court. 
 
5. We find that the amendments which the Union of India proposes to introduce in Parliament 
would have a clear bearing on the question raised for decision in the Writ Petition essentially 
based on the separation of powers recognized by the Constitution. The challenge that there is 
usurpation of judicial power and conferment of the same on a non- judicial body is sought to 
be met by taking the stand that an Appellate Authority would be constituted and that body 
would essentially be a judicial body conforming to the concept of separation of judicial powers 
as recognized by this Court. In the Writ Petition the challenge is essentially general in nature 
and how far that general challenge would be met by the proposed amendments is a question 
that has to be considered later, if and when, the amendments are made to the enactment. In 
fact, what is contended by learned counsel for the petitioner is that the prospect of an 
amendment or the proposal for an amendment cannot be taken note of at this stage. Since, we 
feel that it will be appropriate to consider the validity of the relevant provisions of the Act with 
particular reference to Rule 3 of the Rules and Section 8(2) of the Act, after the enactment is 
amended as sought to be held out by the Union of India in its counter affidavits, we are 
satisfied that it will not be proper to pronounce on the question at this stage. On the whole, we  
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feel that it will be appropriate to postpone a decision on the question after the amendments, if 
any, to the Act are carried out and without prejudice to the rights of the petitioner to approach 
this Court again with specific averments in support of the challenge with reference to the 
various sections of the Act on the basis of the arguments that were raised before us at the time 
of hearing. Therefore, we decline to answer at this stage, the challenge raised by the petitioner 
and leave open all questions to be decided in an appropriate Writ Petition, in the context of the 
submission in the counter affidavits filed on behalf of the Union of India that certain 
amendments to the enactment are proposed and a bill in that behalf would be introduced in 
Parliament. 

 
6. We may observe that if an expert body is to be created as submitted on behalf of the Union 
of India consistent with what is said to be the international practice, it might be appropriate for 
the respondents to consider the creation of two separate bodies, one with expertise that is 
advisory and regulatory and the other adjudicatory. This followed up by an appellate body as 
contemplated by the proposed amendment, can go a long way, in meeting the challenge sought 
to be raised in this Writ Petition based on the doctrine of separation of powers recognized by 
the Constitution. Any way, it is for those who are concerned with the process of amendment to 
consider that aspect. It cannot be gainsaid that the Commission as now contemplated, has a 
number of adjudicatory functions as well. 

 
7. Thus, leaving open all questions regarding the validity of the enactment including the 
validity of Rule 3 of the Rules to be decided after the amendment of the Act as held out is 
made or attempted, we close this Writ Petition declining to pronounce on the matters argued 
before us in a theoretical context and based only on general pleadings on the effect of the 
various provisions to support the challenge based on the doctrine of separation of power. 

 
8. The Writ Petition is thus disposed of leaving open all the relevant questions. 

 
 
 
 
 

***** 
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Competition Commission of India v. Steel Authority of  

India Ltd. & Anr. 
(2010)10SCC 744  

Jindal Steel and Power Ltd, the informant, invoked the provisions of Section 19 read with 
Section 26 (1) of the Act by providing information to the Commission alleging that Steel 
Authority of India entered into an exclusive supply agreement with Indian Railways for supply 
of rails, thereby violating Section 3 and 4 of the Act. The Commission formed the opinion that 
prima facie a case existed against SAIL and directed the Director General to investigate the 
matter. SAIL filed an interim reply seeking a hearing before the Commission before any 
interim order is passed. On reiteration of its earlier orders by the Commission, SAIL 
challenged the correctness of the directions before the Competition Appellate Tribunal. The 
Tribunal in its order dated 15th February, 2010, inter alia, but significantly held as under: 

 
a) The application of the Commission for impleadment was dismissed, as in the opinion of the 
Tribunal the Commission was neither a necessary nor a proper party in the appellate 
proceedings before the Tribunal. Resultantly, the application for vacation of stay also came to 
be dismissed.  
b) It was held that giving of reasons is an essential element of administration of justice. A right 
to reason is, therefore, an indispensable part of sound system of judicial review. Thus, the 
Commission is directed to give reasons while passing any order, direction or taking any 
decision.  
c) The appeal against the order dated 8th December, 2009 was held to be maintainable in terms 
of Section 53A of the Act. While setting aside the said order of the Commission and recording 
a finding that there was violation of principles of natural justice, the Tribunal granted further 
time to SAIL to file reply by 22nd February, 2010 in addition to the reply already filed by 
SAIL. 

 
This order of the Tribunal dated 15th February, 2010 is impugned in the present appeal]. 

 
In order to examine the merit or otherwise of the contentions raised by the respective 
parties,itwill be appropriate for us to formulate the following points for determination:-- 

 
1) Whether the directions passed by the Commission in exercise of its powers under Section 
26(1) of the Act forming a prima facie opinion would be appealable in terms of Section 53A(1) 
of the Act?  
2) What is the ambit and scope of power vested with the Commission under Section 26(1) of 
the Act and whether the parties, including the informant or the affected party, are entitled to 
notice or hearing, as a matter of right, at the preliminary stage of formulating an opinion as to 
the existence of the prima facie case?  
3) Whether the Commission would be a necessary, or at least a proper, party in the proceedings 
before the Tribunal in an appeal preferred by any party?  
4) At what stage and in what manner the Commission can exercise powers vested in it under 
Section 33 of the Act to pass temporary restraint orders? 
5) Whether it is obligatory for the Commission to record reasons for formation of a prima facie 
opinion in terms of Section 26(1) of the Act?  
6) What directions, if any, need to be issued by the Court to ensure proper compliance in 
regard to procedural requirements while keeping in mind the scheme of the Act and the 
legislative intent? Also to ensure that the procedural intricacies do not hamper in achieving the 
object of the Act, i.e., free market and competition. 

 
Submissions made and findings in relation to Point No.1 
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If we examine the relevant provisions of the Act, the legislature, in its wisdom, has used 
different expressions in regard to exercise of jurisdiction by the Commission. The Commission 
may issue directions, pass orders or take decisions, as required, under the various provisions of 
the Act. The object of the Act is demonstrated by the prohibitions contained in Sections 3 and 
4 of the Act. Where prohibition under Section 3 relates to anti- competition agreements there 
Section 4 relates to the abuse of dominant position. The regulations and control in relation to 
combinations is dealt with in Section 6 of the Act. The power of the Commission to make 
inquiry into such agreements and the dominant position of an entrepreneur, is set into motion 
by providing information to the Commission in accordance with the provisions of Section 19 
of the Act and such inquiry is to be conducted by the Commission as per the procedure 
evolved by the legislature under Section 26 of the Act. In other words, the provisions of 
Sections 19 and 26 are of great relevance and the discussion on the controversies involved in 
the present case would revolve on the interpretation given by the Court to these provisions. 
(Refer to Sections 19 and 26 of the Act). 

 
The Tribunal has been vested with the power to hear and dispose of appeals against any 
direction issued or decision made or order passed by the Commission in exercise of its powers 
under the provisions mentioned in Section 53A of the Act. The appeals preferred before the 
Tribunal under Section 53A of the Act are to be heard and dealt with by the Tribunal as per the 
procedure spelt out under Section 53B of the Act. (Refer to Sections 53A and 53B of the 
Act).As already noticed, in exercise of its powers, the Commission is expected to form its 
opinion as to the existence of a prima facie case for contravention of certain provisions of the 
Act and then pass a direction to the Director General to cause an investigation into the matter. 
These proceedings are initiated by the intimation or reference received by the Commission in 
any of the manners specified under Section 19 of theAct. At the very threshold, the 
Commission is to exercise its powers in passing the direction for investigation; or where it 
finds that there exists no prima facie case justifying passing of such a direction to the Director 
General, it can close the matter and/or pass such orders as it may deem fit and proper. In other 
words, the order passed by the Commission under Section 26(2) is a final order as it puts an 
end to the proceedings initiated upon receiving the information in one of the specified modes. 
This order has been specifically made appealable under Section 53A of the Act. In 
contradistinction, the direction under Section 26(1) after formation of a prima facie opinion is 
a direction simpliciter to cause an investigation into the matter. Issuance of such a direction, at 
the face of it, is an administrative direction to one of its own wings departmentally and is 
without entering upon any adjudicatory process. It does not effectively determine any right or 
obligation of the parties to the lis. Closure of the case causes determination of rights andaffects 
a party, i.e. the informant; resultantly, the said party has a right to appeal against such closure 
of case under Section 26(2) of the Act. On the other hand, mere direction for investigation to 
one of the wings of the Commission is akin to a departmental proceeding which does not entail 
civil consequences for any person, particularly, in light of the strict confidentiality that is 
expected to be maintained by the Commission in terms of Section 57 of the Act and Regulation 
35 of the Regulations. 

 
The provisions of Sections 26 and 53A of the Act clearly depict legislative intent that the 
framers never desired that all orders, directions and decisions should be appealable to the 
Tribunal. Once the legislature has opted to specifically state the order, direction and decision, 
which would be appealable by using clear and unambiguous language, then the normal result 
would be that all other directions, orders etc. are not only intended to be excluded but, in fact, 
have been excluded from the operation of that provision. 

 
The objective of the Act is more than clear that the legislature intended to provide a very 
limited right to appeal. The orders which can be appealed against have been specifically 
stipulated by unambiguously excluding the provisions which the legislature did not intend to 
make appealable under the provisions of the Act. It is always expected of the Court to apply  
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plain rule of construction rather than trying to read the words into the statute which have been 
specifically omitted by the legislature. 

 
Right to appeal is a creation of statute and it does require application of rule of plain 
construction. Such provision should neither be construed too strictly nor too liberally, if given 
either of these extreme interpretations, it is bound to adversely affect the legislative object as 
well as hamper the proceedings before the appropriate forum. 

 
In the case of Maria Cristina De Souza Sadder vs. Amria Zurana Pereira Pinto [(1979) 1 SCC 
92], this Court held as under: 

 
“5 ...It is no doubt well-settled that the right of appeal is a substantive right and it gets vested in 
a litigant no sooner the lis is commenced in the Court of the first instance, and such right or 
any remedy in respect thereof will not be affected by any repeal of the enactment conferring 
such right unless the repealing enactment either expressly or by necessary implication takes 
away such right or remedy in respect thereof.” 

 
The principle of ‘appeal being a statutory right and no party having a right to file appeal except 
in accordance with the prescribed procedure’ is now well settled. The right of appeal may be 
lost to a party in face of relevant provisions of law in appropriate cases. It being creation of a 
statute, legislature has to decide whether the right to appeal should be unconditional or 
conditional. Such law does not violate Article 14 of the Constitution. An appeal to be 
maintainable must have its genesis in the authority of law. 

 
Thus, it is evident that the right to appeal is not a right which can be assumed by logical 
analysis much less by exercise of inherent jurisdiction. It essentially should be provided by the 
law in force. In absence of any specific provision creating a right in a party to file an appeal, 
such right can neither be assumed nor inferred in favour of the party. A statute is stated to be 
the edict of Legislature. It expresses the will of Legislature and the function of the Court is to 
interpret the document according to the intent of those who made it. It is a settled rule 
ofconstruction of statute that the provisions should be interpreted by applying plain rule of 
construction. The Courts normally would not imply anything which is inconsistent with the 
words expressly used by the statute. In other words, the Court would keep in mind that its 
function is jus dicere, not jus dare. The right of appeal being creation of the statute and being a 
statutory right does not invite unnecessarily liberal or strict construction. The best norm would 
be to give literal construction keeping the legislative intent in mind. 

 
Recently, again Supreme Court in Grasim Industries Ltd. v. Collector of Customs, Bombay, 
(2002) 4 SCC 297 has followed the same principle and observed: 

 
“Where the words are clear and there is no obscurity, and there is no ambiguity and the 
intention of the legislature is clearly conveyed, there is no scope for Court to take upon itself 
the task of amending or altering the statutory provisions.” 

 
Having enacted these provisions, the legislature in its wisdom, made only the order under 
Section 26(2) and 26(6) appealable under Section 53A of the Act. Thus, it specifically 
excludes the opinion/decision of the authority under Section 26(1) and even an order passed 
under Section 26(7) directing further inquiry, from being appealable before the Tribunal. 
Therefore, it would neither be permissible nor advisable to make these provisions appealable 
against the legislative mandate. The existence of such excluding provisions, in fact, exists in 
different statutes. Reference can even be made to the provisions of Section 100A of the Code 
of Civil Procedure, where an order, which even may be a judgment, under the provisions of the 
Letters Patent of different High Courts and are appealable within that law, are now excluded 
from the scope of the appealable orders. In other words, instead of enlarging the scope of 
appealable orders under that provision, the Courts have applied the rule of plain construction 
and held that no appeal would lie in conflict with the provisions of Section 100A of the Code 
of Civil Procedure. 
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Expressum facit cessare tacitum – Express mention of one thing implies the exclusion of other. 
(Expression precludes implication). This doctrine has been applied by this Court in various 
cases to enunciate the principle that expression precludes implication. [Union of India vs. 
Tulsiram Patel, AIR 1985 SC 1416]. It is always safer to apply plain and primary rule of 
construction. The first and primary rule of construction is that intention of the legislature is to 
be found in the words used by the legislature itself. 

 
Applying these principles to the provisions of Section 53A(1)(a), we are of the considered 
view that the appropriate interpretation of this provision would be that no other direction, 
decision or order of the Commission is appealable except those expressly stated in Section 
53A(1)(a). The maxim est boni judicis ampliare justiciam, nonjurisdictionem finds application 
here. Right to appeal, being a statutory right, is controlled strictly by the provision and the 
procedure prescribing such a right. To read into the language of Section 53A that every 
direction, order or decision of the Commission would be appealable will amount to 
unreasonable expansion of the provision, when the language of Section 53A is clear and 
unambiguous. Section 53B(1) itself is an indicator of the restricted scope of appeals that shall 
be maintainable before the Tribunal; it provides that the aggrieved party has a right of appeal 
against ‘any direction, decision or order referred to in Section 53A(1)(a).’ If the legislature 
intended to enlarge the scope and make orders, other than those, specified in Section53A(1)(a), 
then the language of Section 53B(1) ought to have been quite distinct from the one used by the 
legislature. One of the parties before the Commission would, in any case, be aggrieved by an 
order where the Commission grants or declines to grant extension of time. Thus, every such 
order passed by the Commission would have to be treated as appealable as per the contention 
raised by the respondent before us as well as the view taken by the Tribunal. In our view, such 
orders cannot be held to be appealable within the meaning and language of Section 53A of the 
Act and also on the principle that they are not orders which determine the rights of the parties. 
No appeal can lie against such an order. Still the parties are not remediless as, when they prefer 
an appeal against the final order, they can always take up grounds to challenge the interim 
orders/directions passed by the Commission in the memorandum of appeal. Such an approach 
would be in consonance with the procedural law prescribed in Order XLIII Rule 1A and even 
other provisions of Code of Civil Procedure. The above approach will subserve the purpose of 
the Act in the following manner : 

 
First, expeditious disposal of matters before the Commission and the Tribunal is an apparent 
legislative intent from the bare reading of the provisions of the Act and more particularly the 
Regulations framed thereunder. Second, if every direction or recording of an opinion are made 
appealable then certainly it would amount to abuse of the process of appeal. Besides this, 
burdening the Tribunal with appeals against non-appealable orders would defeat the object of 
the Act, as a prolonged litigation may harm the interest of free and fair market and economy. 
Finally, we see no ambiguity in the language of the provision, but even if, for the sake of 
argument, we assume that the provision is capable of two interpretations then we must accept 
the one which will fall in line with the legislative intent rather than the one which defeat the 
object of the Act. 

 
For these reasons, we have no hesitation in holding that no appeal will lie from any decision, 
order or direction of the Commission which is not made specifically appealable under Section 
53A(1)(a) of the Act. Thus, the appeal preferred by SAIL ought to have been dismissed by the 
Tribunal as not maintainable. 

 
Submissions made and findings in relation to Point Nos.2 & 5 

 
The issue of notice and hearing are squarely covered under the ambit of the principles of natural 
justice. Thus, it will not be inappropriate to discuss these issues commonly under the same head. 
The principle of audi alteram partem, as commonly understood, means ‘hear the other side or hear 
both sides before a decision is arrived at’. It is founded on the rule that no one should be  
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condemned or deprived of his right even in quasi judicial proceedings unless he has been granted 
liberty of being heard. In cases of Cooper v. Wands Worth Board of Works [(1863), 14 C.B. (N.S.) 
180] and Errington v. Minister of Health, [(1935) 1 KB 249], the Courts in the United Kingdom 
had enunciated this principle in the early times. This principle was adopted under various legal 
systems including India and was applied with some limitations even to the field of administrative 
law. However, with the development of law, this doctrine was expanded in its application and the 
Courts specifically included in its purview, the right to notice and requirement of reasoned orders, 
upon due application of mind in addition to the right of hearing. These principles have now been 
consistently followed in judicial dictum of Courts in India and are largely understood as integral 
part of principles of natural justice. Inother words, it is expected of a tribunal or any quasi 
judicial body to ensure compliance of these principles before any order adverse to the interest 
of the party can be passed. However, the exclusion of the principles of natural justice is also an 
equally known concept and the legislature has the competence to enact laws which specifically 
exclude the application of principles of natural justice in larger public interest and for valid 
reasons. Generally, we can classify compliance or otherwise, of these principles mainly under 
three categories. First, where application of principles of natural justice is excluded by specific 
legislation; second, where the law contemplates strict compliance to the provisions of 
principles of natural justice and default in compliance thereto can result in vitiating not only 
the orders but even the proceedings taken against the delinquent; and third, where the law 
requires compliance to these principles of natural justice, but an irresistible conclusion is 
drawn by the competent court or forum that no prejudice has been caused to the delinquent and 
the non-compliance is with regard to an action of directory nature. The cases may fall in any of 
these categories and therefore, the Court has to examine the facts of each case in light of the 
Act or the Rules and Regulations in force in relation to such a case. It is not only difficult but 
also not advisable to spell out any straight jacket formula which can be applied universally to 
all cases without variation. 

 
In light of the above principles, let us examine whether in terms of Section 26(1) of the Act 
read with Regulations in force, it is obligatory upon the Commission to issue notice to the 
parties concerned (more particularly the affected parties) and then form an opinion as to the 
existence of a prima facie case, or otherwise, and to issue direction to the Director General to 
conduct investigation in the matter. At the very outset, we must make it clear that we are 
considering the application of these principles only in light of the provisions of Section 26(1) 
and the finding recorded by the Tribunal in this regard. The intimation received by the 
Commission from any specific person complaining of violation of Section 3(4) read with 
Section 19 of the Act, sets into the motion, the mechanism stated under Section 26 of the Act. 
Section 26(1), as already noticed, requires the Commission to form an opinion whether or not 
there exists a prima facie case for issuance of direction to the Director General to conduct an 
investigation. This section does not mention about issuance of any notice to any party before or 
at the time of formation of an opinion by the Commission on the basis of a reference or 
information received by it. Language of Sections 3(4) and 19 and for that matter, any other 
provision of the Act does not suggest that notice to the informant or any other person is 
required to be issued at this stage. In contra-distinction to this, when the Commission receives 
the report from the Director General and if it has not already taken a decision to close the case 
under Section 26(2), the Commission is not only expected to forward the copy of the report, 
issue notice, invite objections or suggestions from the informant, Central Government, State 
Government, Statutory Authorities or the parties concerned, but also to provide an opportunity 
of hearing to the parties before arriving at any final conclusion under Section 26(7) or 26(8) of 
the Act, as the case may be. This obviously means that wherever the legislature has intended 
that notice is to be served upon the other party, it has specifically so stated and we see no 
compelling reason to read into the provisions of Section 26(1) the requirement of notice, when 
it is conspicuous by its very absence. Once the proceedings before the Commission are  
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completed, the parties have a right to appeal under Section 53A(1)(a) in regard to the 
orderstermed as appealable under that provision. Section 53B requires that the Tribunal should 
give, parties to the appeal, notice and an opportunity of being heard before passing orders, as it 
may deem fit and proper, confirming, modifying or setting aside the direction, decision or 
order appealed against. Some of the Regulations also throw light as to when and how notice is 
required to be served upon the parties including the affected party.  
Regulation 14(7) states the powers and functions, which are vested with the Secretary of the 
Commission to ensure timely and efficient disposal of the matter and for achieving the 
objectives of the Act. Under Regulation 14(7)(f) the Secretary of the Commission is required 
to serve notice of the date of ordinary meeting of the Commission to consider the information 
or reference or document to decide if there exists a prima facie case and to convey the 
directions of the Commission for investigation, or to issue notice of an inquiry after receipt and 
consideration of the report of the Director General. In other words, this provision talks of 
issuing a notice for holding an ordinary meeting of the Commission. This notice is intended to 
be issued only to the members of the Commission who constitute ‘preliminary conference’ as 
they alone have to decide about the existence of a prima facie case. Then, it has to convey the 
direction of the Commission to the Director General. After the receipt of the report of the 
Director General, it has to issue notice to the parties concerned. 

 
Regulation 17(2) empowers the Commission to invite the information provider and such other 
person, as is necessary, for the preliminary conference to aid in formation of a prima facie 
opinion, but this power to invite cannot be equated with requirement of statutory notice or 
hearing. Regulation 17(2), read in conjunction with other provisions of the Act and the 
Regulations, clearly demonstrates that this provision contemplates to invite the parties for 
collecting such information, as the Commission may feel necessary, for formation of an 
opinion by the preliminary conference. Thereafter, an inquiry commences in terms of 
Regulation 18(2) when the Commission directs the Director General to make the investigation, 
as desired. Regulation 21(8) also indicates that there is an obligation upon the Commission to 
consider the objections or suggestions from the Central Government or the State Government 
or the Statutory Authority or the parties concerned and then Secretary is required to give a 
notice to fix the meeting of the Commission, if it is of the opinion that further inquiry is called 
for. In that provision notice is contemplated not only to the respective Governments but even 
to the parties concerned. The notices are to be served in terms of Regulation 22 which specifies 
the mode of service of summons upon the concerned persons and the manner in which such 
service should be effected. The expression ‘such other person’, obviously, would include all 
persons, such as experts, as stated in Regulation 52 of the Regulations. There is no scope for 
the Court to arrive at the conclusion that such other person would exclude anybody including 
the informant or the affected parties, summoning of which or notice to whom, is considered to 
be appropriate by the Commission. With some significance, we may also notice the provision 
of Regulation 33(4) of the Regulations, which requires that on being satisfied that the reference 
is complete, the Secretary shall place it during an ordinary meeting of the Commission and 
seek necessary instructions regarding the parties to whom the notice of the meeting has to be 
issued. This provision read with Sections 26(1) and 26(5) shows that the Commission is 
expected to apply its mind as to whom the notice should be sent before the Secretary of the 
Commission can send notice to the parties concerned. In other words, issuance of notice is 
notan automatic or obvious consequence, but it is only upon application of mind by the 
authorities concerned that notice is expected to be issued. Regulation 48, which deals with the 
procedure for imposition of penalty, requires under Sub-Regulation (2) that show cause notice 
is to be issued to any person or enterprise or a party to the proceedings, as the case may be, 
under Sub-Regulation (1), giving him not less than 15 days time to explain the conduct and 
even grant an oral hearing, then alone to pass an appropriate order imposing penalty or 
otherwise. Issue of notice to a party at the initial stage of the proceedings, which are not 
determinative in their nature and substance, can hardly be implied; wherever the legislature so  
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desires it must say so specifically. This can be illustrated by referring to the Customs Tariff 
(Identification, Assessment and Collection of Anti- Dumping Duty on Dumped Articles and 
for Determination of Injury) Rules, 1995 under the Customs Tariff Act, 1975. Rule 5(5) 
provides that while dealing with an application submitted by aggrieved domestic producers 
accounting for not less than 25% of total production of the like article, the designated authority 
shall notify the government of exporting country before proceeding to initiate an investigation. 
Rule 6(1) also specifically requires the designated authority to issue a public notice of the 
decision to initiate investigation. In other words, notice prior to initiation of investigation is 
specifically provided for under the Anti-Dumping Rules, whereas, it is not so under the 
provisions of Section 26(1) of the Act. 

 
Cumulative reading of these provisions, in conjunction with the scheme of the Act and the 
object sought to be achieved, suggests that it will not be in consonance with the settled rules of 
interpretation that a statutory notice or an absolute right to claim notice and hearing can be 
read into the provisions of Section 26(1) of the Act. Discretion to invite, has been vested in the 
Commission, by virtue of the Regulations, which must be construed in their plain language and 
without giving it undue expansion. It is difficult to state as an absolute proposition of law that 
in all cases, at all stages and in all events the right to notice and hearing is a mandatory 
requirement of principles of natural justice. Furthermore, that noncompliance thereof, would 
always result in violation of fundamental requirements vitiating the entire proceedings. 
Different laws have provided for exclusion of principles of natural justice at different stages, 
particularly, at the initial stage of the proceedings and such laws have been upheld by this 
Court. Wherever, such exclusion is founded on larger public interest and is for compelling and 
valid reasons, the Courts have declined to entertain such a challenge. It will always depend 
upon the nature of the proceedings, the grounds for invocation of such law 

 
and the requirement of compliance to the principles of natural justice in light of the above 
noticed principles. In the case of Tulsiram Patel (supra), this Court took the view that audi 
alteram partem rule can be excluded where a right to a prior notice and an opportunity of being 
heard, before an order is passed, would obstruct the taking of prompt action or where the 
nature of the action to be taken, its object and purpose as well as the scheme of the relevant 
statutory provisions warrant its exclusion. This was followed with approval and also greatly 
expanded in the case of Delhi Transport Corporation vs. Delhi Transport Corporation Mazdoor 
Congress [(1991) Supp1 SCC 600], wherein the Court held that rule of audi alteram partem 
can be excluded, where having regard to the nature of the action to be taken, its object and 
purpose and the scheme of the relevant statutory provisions, fairness in action does not demand 
its application and even warrants its exclusion. 

 
The exclusion of principles of natural justice by specific legislative provision is not unknown 
to law. Such exclusion would either be specifically provided or would have to be imperatively 
inferred from the language of the provision. There may be cases where post decisional hearing 
is contemplated. Still there may be cases where 'due process' is specified by offering a full 
hearing before the final order is made. Of course, such legislation may be struck down as 
offending due process if no safeguard is provided against arbitrary action. It is an equally 
settled principle that in cases of urgency, a post-decisional hearing would satisfy the principles 
of natural justice. Reference can be made to the cases of Maneka Gandhi v. Union of India 
[(1978) 1 SCC 48] and State of Punjab v. Gurdayal [AIR 1980 SC 319]. The provisions of 
Section 26(1) clearly indicate exclusion of principles of natural justice, at least at the initial 
stages, by necessary implication. In cases where the conduct of an enterprise, association of 
enterprises, person or association of persons or any other legal entity, is such that it would 
cause serious prejudice to the public interest and also violates the provisions of the Act, the 
Commission will be well within its jurisdiction to pass ex parte ad interim injunction orders 
immediately in terms of Section 33 of the Act, while granting post decisional hearing 
positively, within a very short span in terms of Regulation 31(2). This would certainly be more  
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than adequate compliance to the principles of natural justice. It is true that in administrative 
action, which entails civil consequences for a person, the principles of natural justice should be 
adhered to. 

 
Wherever, this Court has dealt with the matters relating to complaint of violation of principles 
of natural justice, it has always kept in mind the extent to which such principles should apply. 
The application, therefore, would depend upon the nature of the duty to be performed by the 
authority under the statute. Decision in this regard is, in fact, panacea to the rival contentions 
which may be raised by the parties in a given case. Reference can be made to the judgment of 
this Court in the case of Canara Bank v. Debasis Das [(2003) 4 SCC 557]. We may also 
notice that the scope of duty cast upon the authority or a body and the nature of the function to 
be performed cannot be rendered nugatory by imposition of unnecessary directions or 
impediments which are not postulated in the plain language of the section itself. ‘Natural 
justice’ is a term, which may have different connotation and dimension depending upon the 
facts of the case, while keeping in view, the provisions of the law applicable. It is not a 
codified concept, but are well defined principles enunciated by the Courts. Every quasi judicial 
order would require the concerned authority to act in conformity with these principles as well 
as ensure that the indicated legislative object is achieved. Exercise of power should be fair and 
free of arbitrariness. 

 
Now, let us examine what kind of function the Commission is called upon to discharge while 
forming an opinion under Section 26(1) of the Act. At the face of it, this is an inquisitorial and 
regulatory power. A Constitution Bench of this Court in the case of Krishna Swami vs. Union 
of India [(1992) 4 SCC 605] explained the expression ‘inquisitorial’. The Court held that the 
investigating power granted to the administrative agencies normally is inquisitorial in nature. 
The scope of such investigation has to be examined with reference to the statutory powe  In 
that case the Court found that the proceedings, before the High Power Judicial Committee 
constituted, were neither civil nor criminal but sui generis. 

 
The exceptions to the doctrine of audi alteram partem are not unknown either to civil orcriminal 
jurisprudence in our country where under the Code of Civil Procedure ex-parte injunction orders 
can be passed by the court of competent jurisdiction while the courts exercising criminal 
jurisdiction can take cognizance of an offence in absence of the accused and issue summons for 
his appearance. Not only this, the Courts even record pre-charge evidence in complaint cases in 
absence of the accused under the provisions of the Code of Criminal Procedure. Similar approach 
is adopted under different systems in different countries.  
The jurisdiction of the Commission, to act under this provision, does not contemplate any 
adjudicatory function. The Commission is not expected to give notice to the parties, i.e. the 
informant or the affected parties and hear them at length, before forming its opinion. The 
function is of a very preliminary nature and in fact, in common parlance, it is a departmental 
function. At that stage, it does not condemn any person and therefore, application of audi 
alteram partem is not called for. Formation of a prima facie opinion departmentally (Director 
General, being appointed by the Central Government to assist the Commission, is one of the 
wings of the Commission itself) does not amount to an adjudicatory function but is merely of 
administrative nature. At best, it can direct the investigation to be conducted and report to be 
submitted to the Commission itself or close the case in terms of Section 26(2) of the Act, 
which order itself is appealable before the Tribunal and only after this stage, there is a specific 
right of notice and hearing available to the aggrieved/affected party. Thus, keeping in mind the 
nature of the functions required to be performed by the Commission in terms of Section 26(1), 
we are of the considered view that the right of notice of hearing is not contemplated under the 
provisions of Section 26(1) of the Act. However, Regulation 17(2) gives right to Commission 
for seeking information, or in other words, the Commission is vested with the power of 
inviting such persons, as it may deem necessary, to render required assistance or produce 
requisite information or documents as per the direction of the Commission. This discretion is  
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exclusively vested in the Commission by the legislature. The investigation is directed with dual 
purpose; (a) to collect material and verify the information, as may be, directed by the 
Commission, (b) to enable the Commission to examine the report upon its submission by the 
Director General and to pass appropriate orders after hearing the parties concerned. No inquiry 
commences prior to the direction issued to the Director General for conducting the 
investigation. Therefore, even from the practical point of view, it will be required that undue 
time is not spent at the preliminary stage of formation of prima facie opinion and the matters 
are dealt with effectively and expeditiously. We may also usefully note that the functions 
performed by the Commission under Section 26(1) of the Act are in the nature of preparatory 
measures in contrast to the decision making process. That is the precise reason that the 
legislature has used the word ‘direction’ to be issued to the Director General for investigation 
in that provision and not that the Commission shall take a decision or pass an order directing 
inquiry into the allegations made in the reference to the Commission. The Tribunal, in the 
impugned judgment, has taken the view that there is a requirement to record reasons which can 
be express, or, in any case, followed by necessary implication and therefore, the authority is 
required to record reasons for coming to the conclusion. The proposition of law whether an 
administrative or quasi judicial body, particularly judicial courts, should record reasons in 
support of their decisions or orders is no more res integra and has been settled by a recent 
judgment of this Court in the case of Assistant Commissioner, C.T.D.W.C. v. M/s 
Shukla&Brothers [JT 2010 (4) SC 35]. 

 
12. At the cost of repetition, we may notice, that this Court has consistently taken the view that 
recording of reasons is an essential feature of dispensation of justice. A litigant who 
approaches the Court with any grievance in accordance with law is entitled to know the 
reasons for grant or rejection of his prayer. Reasons are the soul of orde  Non-recording of 
reasons could lead to dual infirmities; firstly, it may cause prejudice to the affected party and 
secondly, more particularly, hamper the proper administration of justice. These principles are 
not only applicable to administrative or executive actions, but they apply with equal force and, 
in fact, with a greater degree of precision to judicial pronouncements. A judgment without 
reasons causes prejudice to the person against whom it is pronounced, as that litigant is unable 
to know the ground which weighed with the Court in rejecting his claim and also causes 
impediments in his taking adequate and appropriate grounds before the higher Court in the 
event of challenge to that judgment...  
13. The principle of natural justice has twin ingredients; firstly, the person who is likely to be 
adversely affected by the action of the authorities should be given notice to show cause thereof 
and granted an opportunity of hearing and secondly, the orders so passed by the authorities 
should give reason for arriving at any conclusion showing proper application of mind. 
Violation of either of them could in the given facts and circumstances of the case, vitiate the 
order itself. Such rule being applicable to the administrative authorities certainly requires that 
the judgment of the Court should meet with this requirement with higher degree of satisfaction. 
The order of an administrative authority may not provide reasons like a judgment but the order 
must be supported by the reasons of rationality. The distinction between passing of an order by 
an administrative or quasi-judicial authority has practically extinguished and both are required 
to pass reasoned orde  

 
The above reasoning and the principles enunciated, which are consistent with the settled 
canons of law, we would adopt even in this case. In the backdrop of these determinants, we 
may refer to the provisions of the Act. Section 26, under its different sub-sections, requires the 
Commission to issue various directions, take decisions and pass orders, some of which are 
even appealable before the Tribunal. Even if it is a direction under any of the provisions and 
not a decision, conclusion or order passed on merits by the Commission, it is expected that the 
same would be supported by some reasoning. At the stage of forming a prima facie view, as 
required under Section 26(1) of the Act, the Commission may not really record detailed  
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reasons, but must express its mind in no uncertain terms that it is of the view that prima facie 
case exists, requiring issuance of direction for investigation to the Director General. Such view 
should be recorded with reference to the information furnished to the Commission. Such 
opinion should be formed on the basis of the records, including the information furnished and 
reference made to the Commission under the various provisions of the Act, as afore-referred. 
However, other decisions and orders, which are not directions simpliciter and determining the  
rights of the parties, should be well reasoned analyzing and deciding the rival contentions 
raised before the Commission by the parties. In other words, the Commission is expected to 
express prima facie view in terms of Section 26(1) of the Act, without entering into any 
adjudicatory or determinative process and by recording minimum reasons substantiating the 
formation of such opinion, while all its other orders and decisionsshould be well reasoned. 
Such an approach can also be justified with reference to Regulation 20(4), which requires the 
Director General to record, in his report, findings on each of the allegations made by a party in 
the intimation or reference submitted to the Commission and sent for investigation to the 
Director General, as the case may be, together with all evidence and documents collected 
during investigation. The inevitable consequence is that the Commission is similarly expected 
to write appropriate reasons on every issue while passing an order under Sections 26 to 28 of 
the Act. 

 
Submissions made and findings in relation to Point No.4 

 
Under this issue we have to discuss the ambit and scope of the powers vested in the 
Commission under Section 33 of the Act. (Refer to Section 33 of the Act). 

 
A bare reading of the above provision shows that the most significant expression used by the 
legislature in this provision is ‘during inquiry’. ‘During inquiry’, if the Commission is satisfied 
that an act in contravention of the stated provisions has been committed, continues to be 
committed or is about to be committed, it may temporarily restrain any party ‘without giving 
notice to such party’, where it deems necessary. The first and the foremost question that falls 
for consideration is, what is ‘inquiry’? The word ‘inquiry’ has not been defined in the Act, 
however, Regulation 18(2) explains what is ‘inquiry’. ‘Inquiry’ shall be deemed to have 
commenced when direction to the Director General is issued to conduct investigation in terms 
of Regulation 18(2). In other words, the law shall presume that an ‘inquiry’ is commenced 
when the Commission, in exercise of its powers under Section 26(1) of the Act, issues a 
direction to the Director General. Once the Regulations have explained ‘inquiry’ it will not be 
permissible to give meaning to this expression contrary to the statutory explanation. Inquiry 
and investigation are quite distinguishable, as is clear from various provisions of the Act as 
well as the scheme framed thereunder. The Director General is expected to conduct an 
investigation only in terms of the directive of the Commission and thereafter, inquiry shall be 
deemed to have commenced, which continues with the submission of the report by the Director 
General, unlike the investigation under the MRTP Act, 1969, where the Director General can 
initiate investigation suo moto. Then the Commission has to consider such report as well as 
consider the objections and submissions made by other party. Till the time final order is passed 
by the Commission in accordance with law, the inquiry under this Act continues. Both these 
expressions cannot be treated as synonymous. They are distinct, different in expression and 
operate in different areas. Once the inquiry has begun, then alone the Commission is expected 
to exercise its powers vested under Section 33 of the Act. That is the stage when jurisdiction of 
the Commission can be invoked by a party for passing of an ex parte order. Even at that stage, 
the Commission is required to record a satisfaction that there has been contravention of the 
provisions mentioned under Section 33 and that such contravention has been committed, 
continues to be committed or is about to be committed. 

 
This satisfaction has to be understood differently from what is required while expressing a 
prima facie view in terms of Section 26(1) of the Act. The former is a definite expression of 
the satisfaction recorded by the Commission upon due application of mind while the latter is a  
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tentative view at that stage. Prior to any direction, it could be a general examination or enquiry 
of the information/reference received by the Commission, but after passing the direction 
theinquiry is more definite in its scope and may be directed against a party. Once such 
satisfaction is recorded, the Commission is vested with the power and the informant is entitled 
to claim ex parte injunction. The legislature has intentionally used the words not only ‘ex 
parte’ but also ‘without notice to such party’. Again for that purpose, it has to apply its mind, 
whether or not it is necessary to give such a notice. The intent of the rule is to grant ex parte 
injunction, but it is more desirable that upon passing an order, as contemplated under Section 
33, it must give a short notice to the other side to appear and to file objections to the 
continuation or otherwise of such an order. Regulation 31(2) of the Regulations clearly 
mandates such a procedure. Wherever the Commission has passed interim order, it shall hear 
the parties 71against whom such an order has been made, thereafter, as soon as possible. The 
expression ‘as soon as possible’ appearing in Regulation 31(2) has some significance and it 
will be obligatory upon the fora dealing with the matters to ensure compliance to this 
legislative mandate. Restraint orders may be passed in exercise of its jurisdiction in terms of 
Section 33 but it must be kept in mind that the ex parte restraint orders can have far reaching 
consequences and, therefore, it will be desirable to pass such order in exceptional 
circumstances and deal with these matters most expeditiously. During an inquiry and where the 
Commission is satisfied that the act has been committed and continues to be committed or is 
about to be committed, in contravention of the provisions stated in Section 33 of the Act, it 
may issue an order temporarily restraining the party from carrying on such act, until the 
conclusion of such inquiry or until further orders, without giving notice to such party where it 
deems it necessary. This power has to be exercised by the Commission sparingly and under 
compelling and exceptional circumstances. The Commission, while recording a reasoned 
order, inter alia, should : (a) record its satisfaction (which has to be of much higher degree than 
formation of a prima facie view under Section 26(1) of the Act) in clear terms that an act in 
contravention of the stated provisions has been committed and continues to be committed or is 
about to be committed; (b) it is necessary to issue order of restraint and (c) from the record 
before the Commission, there is every likelihood that the party to the lis would suffer 
irreparable and irretrievable damage, or there is definite apprehension that it would have 
adverse effect on competition in the market. The power under Section 33 of the Act, to pass a 
temporary restraint order, can only be exercised by the Commission when it has formed prima 
facie opinion and directed investigation in terms of Section 26(1) of the Act, as is evident from 
the language of this provision read with Regulation 18(2) of the Regulations. It will be useful 
to refer to the judgment of this Court in the case of Morgan Stanley Mutual Funds v. Kartick 
Das [(1994) 4 SCC 225], wherein this Court was concerned with Consumer Protection Act 
1986, Companies Act 1956 and Securities and Exchange Board of India (Mutual Fund) 
Regulations, 1993. As it appears from the contents of the judgment, there is no provision for 
passing ex-parte interim orders under the Consumer Protection Act, 1986 but the Court 
nevertheless dealt with requirements for the grant of an ad interim injunction, keeping in mind 
the expanding nature of the corporate sector as well as the increase in vexatious litigation. The 
Court spelt out the following principles: 

 
“36. As a principle, ex parte injunction could be granted only under exceptional circumstances. 
The factors which should weigh with the court in the grant of ex parte injunction are— 

 
(a) whether irreparable or serious mischief will ensue to the plaintiff; 

 
(b) whether the refusal or ex parte injunction would involve greater injustice than the grant ofit 

would involve; 
 

(c) the court will also consider the time at which the plaintiff first had notice of the act 
complained so that the making of improper order against a party in his absence is prevented; 
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(d) the court will consider whether the plaintiff had acquiesced for sometime and in such 
circumstances it will not grant ex parte injunction;  
(e) the court would expect a party applying for ex parte injunction to show utmost good faith in 
making the application;  
(f) even if granted, the ex parte injunction would be for a limited period of time. (g) General 
principles like prima facie case, balance of convenience and irreparable 

 
loss would also be considered by the court.” 

 
In the case in hand, the provisions of Section 33 are specific and certain criteria have been 
specified therein, which need to be satisfied by the Commission, before it passes an ex parte ad 
interim order. These three ingredients we have already spelt out above and at the cost of 
repetition we may notice that there has to be application of mind of higher degree and definite 
reasons having nexus to the necessity for passing such an order need be stated. Further, it is 
required that the case of the informant-applicant should also be stronger than a mere prima 
facie case. Once these ingredients are satisfied and where the Commission deems it necessary, 
it can pass such an order without giving notice to the other party. The scope of this power is 
limited and is expected to be exercised in appropriate circumstances. These provisions can 
hardly be invoked in each and every case except in a reasoned manner. Wherever, the applicant 
is able to satisfy the Commission that from the information received and the documents in 
support thereof, or even from the report submitted by the Director General, a strong case is 
made out of contravention of the specified provisions relating to anti- competitive agreement 
or an abuse of dominant position and it is in the interest of free market and trade that injunctive 
orders are called for, the Commission, in its discretion, may pass such order ex parte or even 
after issuing notice to the other side. For these reasons, we may conclude that the Commission 
can pass ex parte ad interim restraint orders in terms of Section 33, only after having applied 
its mind as to the existence of a prima facie case and issue direction to the Director General for 
conducting an investigation in terms of Section 26(1) of the Act. It has the power to pass ad 
interim ex parte injunction orders, but only upon recording its due satisfaction as well as its 
view that the Commission deemed it necessary not to give a notice to the other side. In all 
cases where ad interim ex parte injunction is issued, the Commission must ensure that it makes 
the notice returnable within a very short duration so that there is no abuse of the process of law 
and the very purpose of the Act is not defeated. 

 
Submissions made and findings in relation to Point No.6 

 
In light of the above discussion, the next question that we are required to consider is, whether 
the Court should issue certain directions while keeping in mind the scheme of the Act, 
legislative intent and the object sought to be achieved by enforcement of these provisions. We 
have already noticed that the principal objects of the Act, in terms of its Preamble and 
Statement of Objects and Reasons, are to eliminate practices having adverse effect on the 
competition, to promote and sustain competition in the market, to protect the interest of 
theconsumers and ensure freedom of trade carried on by the participants in the market, in view 
of the economic developments in the country. In other words, the Act requires not only 
protection of free trade but also protection of consumer interest. The delay in disposal of cases, 
as well as undue continuation of interim restraint orders, can adversely and prejudicially affect 
the free economy of the country. Efforts to liberalize the Indian Economy to bring it at par with 
the best of the economies in this era of globalization would be jeopardised if time bound 
schedule and, in any case, expeditious disposal by the Commission is not adhered to. The 
scheme of various provisions of the Act which we have already referred to including Sections 
26, 29, 30, 31, 53B(5) and 53T and Regulations 12, 15, 16, 22, 32, 48 and 31 clearly show the 
legislative intent to ensure time bound disposal of such matte  The Commission performs 
various functions including regulatory, inquisitorial and adjudicatory. The powers conferred by 
the Legislature upon the Commission under Sections 27(d) and 31(3) are of wide magnitude  
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and of serious ramifications. The Commission has the jurisdiction even to direct that an 
agreement entered into between the parties shall stand modified to the extent and in the 
manner, as may be specified. Similarly, where it is of the opinion that the combination has, or 
is likely to have, an appreciable adverse effect on competition but such adverse effect can be 
eliminated by suitable modification to such combination, the Commission is empowered to 
direct such modification. These powers of the Commission, read with provisions mentioned 
earlier, certainly require issuance of certain directions in order to achieve the object of the Act 
and to ensure its proper implementation. The power to restructure the agreement can be 
brought into service and matters dealt with expeditiously, rather than passing of ad interim 
orders in relation to such agreements, which may continue for indefinite periods. To avoid this 
mischief, it is necessary that wherever the Commission exercises its jurisdiction to pass ad 
interim restraint orders, it must do so by issuing notices for a short date and deal with such 
applications expeditiously. Order XXXIX, Rules 3 and 3A of the Code of Civil Procedure also 
have similar provisions. Certain procedural directions will help in avoiding prejudicial 
consequences, against any of the parties to the proceedings and the possibility of abuse of 
jurisdiction by the parties can be eliminated by proper exercise of discretion and for valid 
reasons. Courts have been issuing directions in appropriate cases and wherever the situation 
has demanded so. Administration of justice does not depend on individuals, but it has to be a 
collective effort at all levels of the judicial hierarchy, i.e. the hierarchy of the Courts or the for 
a before whom the matters are sub-judice, so that the persons awaiting justice can receive the 
same in a most expeditious and effective manner. The approach of the Commission even in its 
procedural matters, therefore, should be macro level rather than micro level. It must deal with 
all such references or applications expeditiously in accordance with law and by giving 
appropriate reasons. Thus, we find it necessary to issue some directions which shall remain in 
force till appropriate regulations in that regard are framed by the competent authority. 

 
 

Having discernibly stated our conclusions/ answers in the earlier part of the judgment, we are 
of the considered opinion that this is a fit case where this Court should also issue certain 
directions in the larger interest of justice administration. The scheme of the Act and the 
Regulations framed thereunder clearly demonstrate the legislative intent that the investigations 
and inquiries under the provisions of the Act should be concluded as expeditiously as possible. 

 
The various provisions and the Regulations, particularly Regulations 15 and 16, direct 
conclusion of the investigation/inquiry or proceeding within a “reasonable time”. The concept 
of “reasonable time” thus has to be construed meaningfully, keeping in view the object of the 
Act and the larger interest of the domestic and international trade. In this backdrop, we are of 
the considered view that the following directions need to be issued: 

 
A) Regulation 16 prescribes limitation of 15 days for the Commission to hold its first ordinary 
meeting to consider whether prima facie case exists or not and in cases of alleged anti-
competitive agreements and/or abuse of dominant position, the opinion on existence of prima 
facie case has to be formed within 60 days. Though the time period for such acts of the 
Commission has been specified, still it is expected of the Commission to hold its meetings and 
record its opinion about existence or otherwise of a prima facie case within a period much 
shorter than the stated period.  
B) All proceedings, including investigation and inquiry should be completed by the 
Commission/Director General most expeditiously and while ensuring that the time taken in 
completion of such proceedings does not adversely affect any of the parties as well as the open 
market in purposeful implementation of the provisions of the Act.        
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C) Wherever during the course of inquiry the Commission exercises its jurisdiction to pass 
interim orders, it should pass a final order in that behalf as expeditiously as possible and in any 
case not later than 60 days.  
D) The Director General in terms of Regulation 20 is expected to submit his report within a 
reasonable time. No inquiry by the Commission can proceed any further in absence of the 
report by the Director General in terms of Section 26(2) of the Act. The reports by the Director 
General should be submitted within the time as directed by the Commission but in all cases not 
later than 45 days from the date of passing of directions in terms of Section 26(1) of the Act.  
E) The Commission as well as the Director General shall maintain complete ‘confidentiality’ 
as envisaged under Section 57 of the Act and Regulation 35 of the Regulations. Wherever the 
‘confidentiality’ is breached, the aggrieved party certainly has the right to approach the 
Commission for issuance of appropriate directions in terms of the provisions of the Act and the 
Regulations in force. 

 
In our considered view the scheme and essence of the Act and the Regulations are clearly 
suggestive of speedy and expeditious disposal of the matte  Thus, it will be desirable that the 
Competent Authority frames Regulations providing definite time frame for completion of 
investigation, inquiry and final disposal of the matters pending before the Commission. Till 
such Regulations are framed, the period specified by us supra shall remain in force and we 
expect all the concerned authorities to adhere to the period specified. Resultantly, this appeal is 
partially allowed. The order dated 15th February, 2010 passed by the Tribunal is modified to 
the above extent. The Commission shall proceed with the case in accordance with law and the 
principles enunciated supra. 

 
In the circumstances there will be no order as to costs. 

 
* * * ***
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Excel Crop Care Limited v. Competition Commission of India and Another 

A.K. SIKRI, J. 

All these Civil Appeals arise out of the common judgment and order dated October 29, 2013 passed 
by the Competition Appellate Tribunal(forshort,‘COMPAT’).Theseproceedingshavetheiroriginin the 
letter dated February 04, 2011 written by the Food Corporation of India (for short, ‘FCI’) to the 
Competition Commission of India (for short, ‘CCI’) complaining of an anti-competitive agreement 
purportedly arrived at between M/s. Excel Crop Care Limited, M/s. United Phosphorous Limited (for 
short, ‘UPL’), M/s. Sandhya Organics Chemicals (P) Ltd. respectively (the appellants in CA Nos. 
2480, 2874 and 2922 of 2014 and hereinafter referred to as the ‘appellants’) and Agrosynth Chemicals 
Limited, in relation to tenders issued by the FCI for Aluminium Phosphide Tablets (for short, ‘APT’) 
of 3 gms. between the years 2007 and 2009. The CCI entrusted the matter to the Director General 
(DG)  for investigation, who submitted his report on October 14, 2011 giving his prima facie findings 
affirming the allegations of the FCI that the appellants had entered into an anti-competitive 
agreement, which was violative of Section 3(3) of the Competition Act, 2002 (hereinafter referred to 
as the ‘Act’). On receipt of this complaint, the CCI issued notices to the appellants who filed their 
objections. After hearing the parties, the CCI passed the order dated April 23, 2012 whereby it 
concluded that the appellants had entered into the anti-competitive agreement in a concerted manner 
thereby offending the provisions of Section 3 of the Act. As a consequence, it imposed penalty @ 9% 
on  the average total turnover of these establishments for last three years. Appeals were filed by the 
appellants before the COMPAT underSection 53-B of the Act. In these appeals, the issue on merits has 
been decided against the appellants by COMPAT in its judgment dated October 29, 2013. These 
appeals question the validity of the order of the COMPAT on the aforesaidaspect. 

Now the facts in detail : 

An Inquiry in this case was initiated by the CCI on the basis of letter/ complaint dated February 04, 
2011 written by the Chairman and Managing Director of the FCI to the CCI. It was alleged in this 
complaint that four manufactures of APT had formed a cartel by entering into an anti-competitive 
agreement amongst themselves and on that basis they had been submitting their bids for last eight 
years by quoting identical rates in the tenders invited by the FCI for the purchase of APT. It was 
alleged that the requirement for APT was almost got doubled during the period 2007-2009 and was 
likely to rise further in view of the requirement of large quantity of these tablets by the FCI, Central 
Warehousing Corporation and other State agencies for preservation of food grains, which these 
agencies were storing in their godowns. The CCI assigned the complaint to the DG for investigation. 
The DG collected required information from the FCI and other Government agencies dealing in 
warehousing and storage of food grains and also from Central Insecticides Board and Registration 
Committee, Faridabad. Representatives of FCI were also examined. Aftercollecting the aforesaid 
information, the DG submitted his report with the following findings: 

. 

(a) There were only four manufacturers of APT, namely, M/s. Excel Crop Care Limited, M/s. 
UPL, M/s. Sandhya Organics Chemicals (P) Ltd. (which are the three appellants herein) 
and Agrosynth Chemicals Limited. 

(b) It was noted that the FCI had adopted the process of tender, which is normally a global 
tender. The concerned tender had two-bid system, that is first techno commercial and then 



 

 

23

the financial bid. On the basis of the bids, the rate running contracts are executed with 
successful bidders. The DG found that there was also a Committee comprising of 
responsible officers for evaluation of technical and price bids. As per the practice, the 
lowest bidder is invited by the Committee fornegotiations and after negotiations, the 
Committee submits the report giving its recommendations and the contracts are awarded 
and after that the payment for the purchased tablets is released by the concerned regional 
offices. 

(c) It was found that right from the year 2002, up to the year 2009, all the four parties used to 
quote identical rates, excepting for the year 2007. In 2002, Rs. 245/- was the rate quoted 
by these four parties  and in the year 2005 it was 310 (though the tender was scrapped in 
this year and the material was purchased from Central WareHousing Corporation @ 

290). In November 2005, though the tenders were invited, all the parties had abstained 
from quoting. In 2007, M/s. UPL had quoted the price which was much below the price of 
other competitors. In 2008, all the parties abstained from quoting, while in 2009 only the 
three appellants, barring Agrosynth Chemicals Limited, participated and quoted uniform 
rate of 388, which was ultimately brought down to 386 afternegotiations. It was also 
found that the tender documents were usually submitted in-person and the rates were 
normally filled withhand. 

(d) In respect of the tender floated in the year 2009 for procurement of fixed quantity of 600 
MT with a provision of ± 10%, the three appellants had quoted identical rates of 388. It 
was found that the tender documents were to be submitted by 2:00 p.m. on May 08, 2009 
and bid was to be opened at 3:00 p.m. on the same day. For submitting the bids, 
representatives of the three appellants made common entries in the Visitors’ Register. In 
fact, one Shri S.K. Bose of M/s. Excel Crop Care Limited made these entries on behalf of 
the representatives of other competitors aswell. 

(e) By analysing the aforesaid bids carefully and taking into consideration the total number of 
16 tenders, including tenders dated May 08, 2009, the DG recordedthat: 

(i) pricing pattern definitely showed the practice of quoting identical pricing by all 
the three appellants or at some other times by two appellants, including M/s. 
Agrosynth ChemicalsLimited; 

(ii) the explanation given by the appellants wasunconvincing. Though, the appellants 
had stated that rise in price was mostly attributed to increase in price by China 
during the Beijing Olympics, but it was noticed that even during the period when 
the Phosphorous prices had fallen, no reflection thereof was seen in the high 
prices quoted by theappellants; 

(iii) examination of the cost structure of each company reflected that there was 
nothing common between the appellants as far as the said cost structure was 
concerned and, therefore, quoting of identical prices by all the appellants was 
unnatural;and 

(iv) joint boycotting by the appellants, at times, showedtheir concerted action, which 
happened again in March 2011 when the FCI had issued e-tender, which was  
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closed on July 25, 2011. According to the DG, explanation given by the 
appellants and M/s. Agrosynth Chemicals Limited for boycotting the said tender 
to the effect that tender conditions were very stringent, was an afterthought and 
did not inspire any confidence. As per the DG, even if the conditions were 
stringent, the appellants could discuss the same with the FCI as there was 
sufficient time between March 2011 and July 25, 2011, but it was not done. 

On the basis of the aforesaid findings, the DG framed an opinion that the appellants had contravened 
the provisions of Sections 3(3)(a), 3(3)(b) and 3(3)(d) read with Section 3(1) of the Act. 

3) The CCI took up the report of the DG for consideration and passed the order that the appellants had 
entered into an agreement or understanding, and indulged in anti-competitive activities while 
submitting their bids in response to the tenders issued by theFCI. 

4) For indulging in anti-competitive practices in violation of the provisions of Section 3 of the Act, the 
CCI imposed penalties upon all the three appellants at 9% of average 3 years’ turnover of these 
appellants under Section 27(b) of the Act. Quantifying the same, penalty to the tune of 63.90 crores 
was imposed upon M/s. Excel Crop Care Limited, 1.57 crores upon M/s. Sandhya Organics 
Chemicals (P) Ltd., and UPL was fastened with the penalty of `252.44 crores. 

5) The appellants filed three separate appeals before the COMPAT. The legal and factual arguments 
remained the same before COMPAT as well. In addition, argument was raised on the quantum of 
penalty. The COMPAT has, vide common judgment dated October 29, 2013, rejected all the 
contentions, except qua penalty, of the appellants. Insofar as imposition of penalty is concerned, 
COMPAT has held that though penalty @ 9% of three years’ average turnover was not unreasonable, 
the penalty cannot be on the ‘total turnover’ of these establishments, and has to be restricted to 9% of 
the ‘relevant turnover’, i.e. the turnover in respect of the quantum of supplies made qua the product 
for which cartel was formed and supplies made. In other words, it had to relate to the goods in 
question, namely, APT and turnover of other products manufactured and sold by the establishments, 
which were without blemish, could not be included for calculating thepenalty. 

6) As noted above, before us, three appeals are filed by these manufacturers/suppliers against the 
findings of the COMPAT holding that there was violation of Sections 3(3)(a), 3(3)(b) and 3(3)(d) of 
the Act on the part of the appellants. On that basis, it is pleaded that those findings be declared as 
untenable and penalty imposed be set aside.  On the other hand, the CCI has also preferred Civil 
Appeal Nos. 53-55of 2014 against that part of the impugned order whereby penalty imposed upon 
these suppliers is restricted to ‘relevant turnover’ instead of ‘total turnover’. Since submissions before 
us remain substantially the same, we are not pointing out the reasons given by the COMPAT which 
weighed with it after taking the aforesaid course of action, inasmuch as, while discussing the 
submissions of the parties, we shall be referring to the reasons adopted by the COMPAT. 

7) Having painted the canvas with seminal and essential facts, it becomes manifest that following issues 
arise for consideration in theseappeals: 

(i) Whether the dispute regarding violation of Section 3 of the Act by the appellants could not be gone 
into in respect of tender of March, 2009, as Section 3 was operationalised only by notification dated 

20th May,2009? 

(ii) Whether CCI was barred from investigating the matter pertaining to the tender floated by FCI in 
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March, 2011 because of the reason that FCI in its complaint dated 4th February, 2011 given to the CCI 
had not complained about this tender? 

(iii) Whether, on the facts of the case, conclusion of CCI that the appellants had entered into an 
agreement/arrangement and pursuant thereto indulged in collusive bidding by forming a cartel, 
resulting into contravention of Section 3(3)(a), 3(3)(b) and 3(3)(d) read with Section 3(1) of the Act, 
isjustified? 

(iv) Whether penalty under Section 27(b) of the Act has to be on total/entire turnover of the offending 
company or it can be only on “relevant turnover”, i.e., relating to the product inquestion? 

8) First two issues are in the nature of preliminary objections that were raised by the appellants, which 
are jurisdictional issues as the attempt of the appellants is to show that CCI was not even empowered 
to look into the merits of the case because of those objections. Therefore, in the first instance, we deal 
with these issues. 

9) Issue No.1 

Re: Applicability of Section 3 of the Act in respect of Notice 

Inviting Tender (NIT) dated 28th March, 2009 

Section 3 is the first provision in Chapter II of the Act. Chapter II is titled as “Prohibition of 
certain agreements, abuse of dominant position and regulation of combinations”. It starts by 
specifying those agreements which are prohibited under this Chapter and Section 3 enumerates such 
prohibitive agreements. 

10) At this juncture, it is the applicability of this Section which is dealtwith. 

Though, the Competition Act is of the year 2002 and was passed by theLegislature on 13th January, 
2003, as per the provisions of Section 1(3), the Act was to come into force from the date to be notified 
by the Central Government in the Official Gazette. Notification was issued by the Central 

Government wherein 31st March, 2003 was specified as the appointed date. However, vide this 
notification, some of the provisions  of the Act, and not all the provisions, were enforced. Many other 

provisions came into force vide notification dated 19th June, 2003 and thereafter by notification dated 

20th December, 2007 some more provisions were notified. Insofar as Section 3 of the Act is 

concerned, this provision along with many other provisions came into force on 20th May, 2009 vide 

S.O. 1241(E) dated 15th May, 2009 on which date the said notification was published in the Gazette 
of India as well. Remaining provisions were notified by subsequent notifications. It is, thus, a unique 
example where the entire Act was not enforced by one single notification but different provisions of 
the Act were enforced in bits and pieces by issuing various notifications over a span oftime. 

11) NIT in question was issued by FCI on 28th March, 2009. Last date for submission of bids was 8th 

May, 2009. Few days thereafter, i.e., on 20thMay, 2009, Section 3 of the Act was notified. It is on 

these facts, the argument constructed by the appellants is that as on 8th May, 2009 when the 
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appellants had submitted their bids, Section 3 of the Act was not in operation and, therefore, tender of 
March, 2009 could not be thesubject matter of inquiry by the CCI. According to the appellants, if this 
is allowed, it would amount to introducing the provisions of Section 3 of the Act retrospectively 
though the provision was introduced only prospectively that is from the date of thenotification. 

12) The COMPAT has also noted that the anti-competitive conduct of the appellants was not limited to the 
2009 tender alone. It had considered tender dated November 03, 2009 floated by the U.P. State 
Warehousing Corporation, tender dated July 13, 2010 of the Central Warehousing Corporation, tender 
dated July 15, 2010 of the M.P. State Warehousing Corporation, and tender dated February 14, 2011 
of the Punjab State Cooperative SS & Marketing Federation and found that even against these tenders 
the appellants had quoted identical prices. Keeping in view the said pattern of quotation, the 
COMPAT opined that notwithstanding any objection of the appellants premised on retrospective 
application of Section 3, the anti-competitive conduct of APT manufacturers, i.e. the appellants, 
continued right up to the year 2011, much after Section 3 of the Act had come into force. Therefore, 
even if 2009 tender was to be completely ignored, the provisions of the Act would nevertheless be 
attracted in the instantcase. 

13) The Competition Act, which prohibits anti-competitive agreements, has a laudable purpose behind it. 
It is to ensure that there is a healthy competition in the market, as it brings about various benefits for 
the public at large as well as economy of the nation. In fact, the ultimate goal of competition policy 
(or for that matter, even the consumer policies) is to enhance consumer well-being. These policies are 
directed at ensuring that markets function effectively. Competition policy towards the supply side of 
the market aims to ensure that consumers have adequate and affordable choices. Another  purpose in 
curbing anti-competitive agreements is to ensure ‘level playing field’ for all market players that helps 
markets to be competitive. Itsets‘rulesofthegame’thatprotectthecompetitionprocessitself, rather than 
competitors in the market. In this way, the pursuit of fair and effective competition can contribute to 
improvements in economic efficiency, economic growth and development of consumer welfare.   

14) Once the aforesaid purpose sought to be achieved is kept in mind, and the same is applied to the facts 
of this case after finding that the anti-competitive conduct of the appellants continued after coming 
into force of provisions of Section 3 of the Act as well, the argument predicated on retrospectivity 
pales intoinsignificance. 

One has to keep in mind the aforesaid objective which the legislation in question attempts to 
sub-serve and the mischief which it seeks to remedy. As pointed out above, Section 18 of the Act 
casts an obligation on the CCI to ‘eliminate’ anti-competitive practices and promote competition, 
interests of the consumers and free trade. It was rightly pointed out by Mr. Neeraj Kishan Kaul, the 
learned Additional Solicitor General, that the Act is clearly aimed at addressing the evils affecting the 
economic landscape of the country in which interest of the society and consumers at large is directly 
involved. This is so eloquently emphasised by this Court in Competition Commission of India v. 

SteelAuthorityof IndiaLimited & Anr.1inthefollowingmanner: 

“6. As far as the objectives of competition laws are concerned, they vary from country to 
country and even within a country they seem to change and evolve over the time. However, it 
will be useful to refer to some of the common objectives of competition law. The main 
objective of competition law is to promote economic efficiency using competition as one of 
the means of assisting the creation of market responsive to consumer preferences. The 
advantages of perfect competition are threefold: allocative efficiency, which ensures the 
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effective allocation of resources, productive efficiency, which ensures that costs of production 
are kept at a minimum and dynamic efficiency, which promotes innovative practices. These 
factors by and large have been accepted all over the world as the guiding principles for 
effective implementation of competition law. 

15) Having regard to the aforesaid objective, we are of the opinion that merely because the purported 
agreement between the appellants was entered into and bids submitted before May 20, 2009 are no 
yardstick to put an end to the matter. No doubt, after the agreement, first sting was inflicted on May 8, 
2009 when the bids were submitted and there was no provision like S. 3 on that date. However, the 
effect of the arrangement continued even after May 20, 2009, with more stings, as a result of which 
the appellants bagged the contracts and fruits thereof reaped by the appellants when Section 3 had 
come into force which frowns upon such kinds ofagreements. 

16) Inthisbehalf,itistobeemphasisedagainthatmerelybysubmittingthe tenders, role of the appellants as 
tenderers had not come to an end. As already pointed out, the DG in its report noted that FCI resorted 
to global tender which had two-bid systems: techno-commercial bid and financial bid. Those who 
qualified in techno-commercial process, their financial bids were to be opened. The appellants had 
submitted their bids on  May 08, 2009, which was the last date for this purpose. Bids were to be 
submitted by 2.00 pm on that day and were to be opened at 3.00 pm on the same day. The committee 
of responsible officers for evaluating the technical price bids was constituted. As per the practice, the 
lowest bidder is invited by the committee for negotiations. Andafter negotiations, the committee 
submits the report giving its recommendations on the basis of which contract is awarded. If there was 
variation in the prices quoted by the appellants in their bids, things would have been different. Then 
L-I could have been called for negotiations. However, all the three appellants quoted identical rates of 
Rs. 388/-. Because of this reason all the appellants were LI and had to be called for negotiations. 
Therefore, bidding process did not come to an end on May 08, 2009 as argued by the appellants. It 
continued even thereafter when the appellants appeared before the committee for negotiations, much 
beyond May 20, 2009 the date on which provisions of Section 3 of the Act wereenforced. 

17) The COMPAT has referred to the explanation to Section 3(3)(d) also while arriving at the conclusion 
that May 08, 2009 cannot be the determinative date on which the bid was submitted, as ‘manipulating 
the process of bidding’ is also covered by virtue of the said explanation and this process of bidding 
continued even after May 20,2009. 

18) Learned counsel for the appellants submitted that this explanation has no application as it referred 
only to ‘bid rigging’ which is different from ‘collusive bidding’. In an attempt to distinguish the two 
expressions, it was argued that although the terms ‘bid rigging’ or ‘collusive bidding’ may, incertain 
contexts, overlap or even may be referred to as ‘synonyms’, in certain context they may cover 
activities which are not identical. ‘Bid rigging’ may cover larger and more varied activities than 
‘collusive bidding’. It was submitted that in view of the specific exclusion of ‘collusive bidding’ from 
the ‘Explanation’, an activity which squarely falls within the scope of ‘collusive bidding’ would not 
be covered by the ‘Explanation’ and would be excluded from it. Submission is that since the 
allegation in the present case relating to identical pricing or identical reduction in price squarely falls 
within the term ‘collusive pricing’, the ‘Explanation’ has no relevance to the presentcase. 

19) Mr. Neeraj Kishan Kaul, learned Additional Solicitor General, refuted the aforesaid submission with 
vehemence by urging that bid rigging and collusive bidding are not mutually exclusive and these are 
overlapping concepts. Illustratively, he referred to the findings of the CCI, as approved by the 
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COMPAT, in the instant case itself to the effect that the appellants herein had ‘manipulated the 
process of bidding’ on the ground that bids were submitted on May 08, 2009 collusively, which was 
only the beginning of the anti-competitive agreement between the parties and this continued through 
the opening of the price bids on June 01, 2009 and thereafter negotiations on June 17, 2009 when all 
the parties reduced their bids by same figure of 2 to bring their bid downto 386 per kg. from 388 
per kg.  From this example, he submitted thaton May 08, 2009 there was a collusive bidding but with 
concerted negotiations on June 17, 2009, in the continued process, it was rigging of the bid that was 
practiced by theappellants. 

We are inclined to agree with this pellucid submission of the learned Additional Solicitor 
General. 

 Even internationally, ‘collusive bidding’ is not understood as being different from ‘bid 
rigging’. These two expressions have been used interchangeably in the following international 
commentaries/ glossaries and websites of competitionauthorities:  

As the Leigman of the law, it is our task, nay a duty, to give proper meaning and effect to the 
aforesaid ‘Explanation’: it can easily be discussed that the Legislature had in mind that the two 
expressions are inter-changeably used. It is also necessary to keep in mind the purport behind Section 
3 and the objective it seeks to achieve. Sub-section (1) of Section 3 is couched in the negative terms 
which mandates that no enterprise or association of enterprises or person or association of persons 
shall enter into any agreement, when such agreement is in respect of production, supply, distribution, 
storage, acquisition or control of goods or provision of services and it causes or is likely to cause an 
appreciable adverse effect on competition within India. It can be discerned that first part relates to the 
parties which are prohibited from entering into such an agreement and embraces within it persons as 
well as enterprises there by signifying its very wide coverage. This becomes manifest from the 
reading of the definition of “enterprise” in Section 2(h) and that of ‘person’ in Section 2(l) of the Act. 
Second part relates to the subject matter of the agreement. Again it is very wide in its ambit and scope 
as it covers production, supply, distribution, storage, acquisition or control of goods or provision of 
services. Third part pertains to the effect of such an agreement, namely, ‘appreciable adverse effect on 
competition’, and if this is the effect, purpose behind this provision is not to allow that. Obvious 
purpose is to thwart any such agreements which are anti-competitive in nature and this salubrious 
provision aims at ensuring healthy competition. Sub-section (2) of Section 3 specifically makes such 
agreements as void. Sub-section (3) mentions certain kinds of agreements which would be treated as 
ipso facto causing appreciable adverse effect on competition. It is in this backdrop and context that 
‘Explanation’ beneath sub-section (3), which uses the expression ‘bid rigging’, has to be understood 
and given an appropriate meaning. It could never be the intention of the Legislature to exclude 
‘collusive bidding’ by construing the expression ‘bid rigging’ narrowly. No doubt, clause (d) of sub-
section (3) of Section 3 uses both the expressions ‘bid rigging’ and ‘collusive bidding’, but the 
Explanation thereto refers to ‘bid rigging’ only. However, it cannot be said that the intention was  to 
exclude ‘collusive bidding’. Even if the Explanation does contain the expression ‘collusive bidding’ 
specifically, while interpreting clause (d),it can be inferred that ‘collusive bidding’ relates to the 
process of bidding as well. Keeping in mind the principle of purposive interpretation, we are inclined 
to give this meaning to ‘collusive bidding’. It is more so when  the expressions ‘bid rigging’ and 
‘collusive bidding’ would be overlapping, under certain circumstances which was conceded by the 
learned counsel for the appellants aswell. 
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We are, therefore, of the opinion that the two expressions are to be interpreted using the 
principle of noscitur a sociis, i.e. when two or more words which are susceptible to analogous 
meanings are coupled together, the words can take colour from each other {See – Leelabai Gajanan 

Pansare & Ors. v. Oriental Insurance Company Limited & Ors.6,   Thakorlal   D.   Vadgama   v.   

State   of   Gujarat7,   and   M.K. Ranganathan v. Government of Madras & Ors.8}. 

We, thus, answer Issue No. 1 in the negative by holding that the CCI was well within 
its jurisdiction to hold an enquiry under Section 3 of the Act in respect of tender of March, 2009. 

ISSUE NO.2 

Re.: Jurisdiction of DG/CCI to investigate into the boycott of 2011 FCI’s tender 

20) The CCI had entrusted the task to DG after it received representation/complaint from the FCI vide its 
communicationdated February 04, 2011. Argument of the appellants is that since this communication 
did not mention about the 2011 tender of the FCI, which was in fact even floated after the aforesaid 
communication, there could not be any investigation in respect of this tender. It is more so when there 
was no specific direction in the CCI’s order dated February 24, 2011 passed under Section 26(1) of 
the Act and, therefore, the 2011 tender could not be the subject matter of inquiry when it was not 
referred to in the communication of the FCI or order of the CCI. The COMPAT has rejected this 
contention holding that Section 26(1) is wide enough to cover the investigation by the DG, with the 
followingdiscussion: 

“28. As per the sub-section (1) of Section 26, there can be no doubt that the DG has the power to 
investigate only on the basis of the order passed by the Commission under Section 26(1). Our 
attention was also invited to sub-section (3) of Section 26 under which the Director-General, on 
receipt of direction under sub-section (1) is to submit a report of its findings within such period as 
may be specified by the Commission. The argument of the parties is that if on the relevant date when 
the Commission passed the order, even the tender notice was not floated, then there was no question 
of Direction General going into the investigation of that tender. It must be noted at this juncture that 
under Section 18, the Commission has the duty to eliminate practices having adverse effect on 
competition and to promote and sustain competition. It is also required to protect the interests of the 
consumers. There can be no dispute about the proposition that the Director General on his own cannot 
act and unlike the Commission, the Director General has no suo-moto power to investigate. That is 
clear from the language of Section 41 also, 28 which suggests that when directed by the Commission, 
the Director General is to assist the Commission in investigating into any contravention of the 
provisions of the Act. Our attention was also invited to the Regulations and more particularly to 
Regulation 20, which pertains to the investigation by the Director General. Sub-regulation (4) of 
Section 20 was pressed into service by all the learned counsel, which is in the following term:- 

“The report of the Director-General shall contain his findings on each of the allegations made in the 
information or reference, as the case may be, together with all evidences or documents or statements 
or analyses collected during the investigation:” 

29. We have absolutely no quarrel with the proposition that the Director General must investigate 
according to the directions given by the CCI under Section 26(1). There is also no quarrel with the 
proposition that the Director General shall record his findings on each of the allegations made 29 in 
the information. However, it does not mean that if the information is made by the FCI on the basis of 
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tender notice dated 08.05.2009, the investigation shall be limited only to that tender. Everything 
would depend upon the language of the order passed by the CCI on the basis of information and the 
directions issued therein. If the language of the order of Section 26(1) is considered, it is broad 
enough. At this juncture, we must refer to the letter written by Chairman and Managing Director of 
FCI, providing information to the CCI. The language of the letter is clear enough to show that the 
complaint was not in respect of a particular event or a particular tender. It was generally complained 
that appellants had engaged themselves in carteling. The learned counsel Shri Virmani as well as Shri 
Balaji Subramanian are undoubtedly correct in putting forth the argument that this information did not 
pertain to a particular tender, but it was generally complained that the appellants had engaged in the 
anticompetitive behaviour. When we consider the language of the order passed by the CCI under 
Section 26(1) dated 23.04.2012 the things becomes all the more clear to us. The language of that order 
is clearly broad enough to hold, that the Director General was empowered and duty bound to look into 
all the facts till the investigation was completed. If in the course of investigation, it came to the light 
that the parties had boycotted the tender in 2011 with pre-concerted agreement, there was no question 
of the DG not going into it. We must view this on the background that when the information was led, 
theCommission had material only to form a prima facie view. The said prima-facie view could not 
restrict the Director General, if he was duty bound to carry out a comprehensive investigation in 
keeping with the direction by CCI. In fact the DG has also taken into 30 account the tenders by some 
other corporations floated in 2010 and 2011 and we have already held that the DG did nothing wrong 
in that. In our opinion, therefore, the argument fails and must berejected.” 

We entirely agree with the aforesaid view taken by the COMPAT. 

21) If the contention of the appellants is accepted, it would render the entire purpose of investigation 
nugatory. The entire purpose of such an investigation is to cover all necessary facts and evidence in 
order to see as to whether there are any anti-competitive practices adopted by the persons complained 
against. For this purpose, no doubt, the starting point of inquiry would be the allegations contained in 
the complaint. However, while carrying out this investigation, if other facts also get revealed and are 
brought to light, revealing that the ‘persons’ or ‘enterprises’ had entered into an agreement that is 
prohibited bySection 3 which had appreciable adverse effect on the competition, the DG would be 
well within his powers to include those as well in his report. Even when the CCI forms prima facie 
opinion on receipt of a complaint which is recorded in the order passed under Section 26(1) of the Act 
and directs the DG to conduct the investigation, at the said initial stage, it cannot foresee and predict 
whether any violation of the Act would be found upon investigation and what would be the nature of 
the violation revealed through investigation. If the investigation process is tobe restricted in the 
manner projected by the appellants, it would defeat the very purpose of the Act which is to prevent 
practices having appreciable adverse effect on the competition. We, therefore, reject this argument of 
the appellants as well touching upon the jurisdiction of the DG. 

ISSUE NO.3: 

22) It is not in dispute that in respect of 2009 tender of the FCI, all the three appellants had quoted the 
same price, i.e. 388 per kg. for the APT. The appellants have attempted to give their explanations and 
have contended that it cannot be presumed that it was the result of any prior agreement or 
arrangement between them. This aspect shall be taken note of and dealt with in detail later at the 
appropriate stage. Before  that, it needs to be highlighted that it is not only 2009 FCI tender in respect 
of which DG found the violation. Pertinently, the investigation of DG revealed that the appellants had 
been quoting such identical rates much prior to and even after May 20, 2009. No doubt, in relation to 
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tenders prior to 2009, it cannot be said that there was any violation of law by the appellants. However, 
prior practice definitely throws light on the formation of cartelisation by the appellants, thereby 
making it easier to understand the events of 2009 tender. Therefore, to take a holistic view of the 
matter, it would be essential to point out that the DG in his report had tabulated this tendency of 
quoting identicalrates by these parties in respect of various tenders issued by even other Government 
bodies before and after 2009. The statistics in this behalf, given in tabulated form by the DG, are 
reproduced below: 

 

S.No. 

Tendering Agency Tender Opening 

Date 

Rates quoted (Rs. Per kg.) 

Excel United Sandhya Agro 

 

1. 

U.P. State 
Warehousing 

Corp. 

 

14/03/2007 

 

225 

 

225 

 

- 

 

- 

 

2. 

Punjab State Civil 
Supplies Corp. 

 

28/04/2008 

 

260 

 

260 

 

- 

 

- 

 

3. 

Central 

Warehousing Corp. 

 

06/08/2008 

 

450 

 

- 

 

450 

 

- 

 

4. 

U.P. State 
Warehousing 

Corp. 

 

19/09/2008 

 

449 

 

449 

 

- 

 

- 

 

5. 

Punjab State 

Co-op SS & Mktg. 
Fed. 

 

26/12/2008 

 

419 

 

419 

 

- 

 

- 

 

6. 

Central Warehousing 

Corp. 

 

06/01/2009 

 

414 

 

414 

 

- 

 

- 

 

7. 

Punjab State 

Civil Supplies Corp. 

 

27/02/2009 

 

409 

 

409 

 

- 

 

- 

 

8. 

Food Corporation of 

India 

 

08/05/2009 

 

388 

 

388 

 

388 

 

- 

 

9. 

Punjab State 

Civil Supplies 

 

15/06/2009 

 

399 

 

- 

 

- 

 

399 
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Corpn. 

10. U.P. State 

Warehousing 

03/11/2009 399 399 - - 

 

11. 

Director, 
SS&Disposal, 

Haryana 

 

01/12/2009 

 

- 

 

- 

 

399 

 

399 

 

12. 

Punjab State Civil 
Supplies Corp. 

 

18/03/2010 

 

419 

 

- 

 

- 

 

410 

 

13. 

Central Warehousing 

Corp. 

 

13/07/2010 

 

421 

 

421 

 

421 

 

- 

 

14. 

M.P. State 
Warehousing 

Corp. 

 

15/07/2010 

 

436 

 

- 

 

436 

 

- 

 

15. 

 Punjab State Co-op 
SS & 

Mktg. Fed. 

 

14/02/2011 

 

415 

 

415 

 

- 

 

- 

16. Punjab State 15/03/2011 - 415 - 415 

 Civil Supplies Corp.      

 

23) The aforesaid table shows identical pricing by these parties even in respect of tenders floated by the 
U.P. State Warehousing Corporation and Punjab State Civil Supplies Corporation. It was repeated in 
respect of 2008 tender floated by the Central Warehousing Corporation.  Tenders up to S.No.7 above, 
no doubt, relate to the period which is earlier to coming into force of the provisions of Section 3. At 
S.No. 8 is the tender of the FCI of March, 2009, which is held to be covered on the principle of 
retroactivity, as already held above. However, insofar as tenders mentioned at S.Nos. 9 to 16 are 
concerned, they all pertain to the period after Section 3 became operational. These are clear cut 
examples of identical pricing by the three appellants. No doubt, the appellants cannot be penalised in 
respect of tenders mentioned at S.Nos. 1 to 7 as there was no provision like Section 3 at that time. 
However, such illustrations become important in finding out the mens rea of the appellants, i.e. 
arriving at an agreement to enter into collusive bidding which continued with impunity right up to 
2011. Further, this trend of quoting identical price in respect of so many tenders, not only of FCI but 
other Government bodies as well, is sufficient to negate all explanations given by the appellants 
taking the pretext of coincidence or economicforces. 
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24) It needs to be emphasised that collusive tendering is a practice whereby firms agree amongst 
themselves to collaborate over their response to invitations to tender. Main purpose for such collusive 
tendering is the need to concert their bargaining power, though, such a collusive tendering has other 
benefits apart from the fact that it can lead to higher prices. Motive may be that fewer contractors 
actually bother to price any particular deal so that overheads are kept lower. It may also be for the 
reason that a contractor can make a tender which it knows will not be accepted (because it has been 
agreed that another firm will tender at a lower price) and yet it indicates that the said contractor is still 
interested in doing business, so that it will not be deleted from the tenderee’s list. It may also mean 
that a contractor can retain the business of its established, favoured customers without worrying that 
they will be poached by itscompetitors. 

25) Collusive tendering takes many forms. Simplest form is to agree to quote identical prices with the 
hope that all will receive their fair shareof orders. That is what has happened in the present case. 
However, since such a conduct becomes suspicious and would easily attract the attention of the 
competition authorities, more subtle arrangements of different forms are also made between colluding 
parties. One system which has been noticed by certain competition authorities in other countries is to 
notify intended quotes to each other, or more likely to a central secretariat, which will then cost the 
order and eliminate those quotes that it considers would result in a loss to some or all members of the 
cartel. Another system, which has come to light, is to rotate orders. In such a case, the firm whose turn 
is to receive an order will ensure that its quote is lower than the quotes ofothers. 

26) We are here concerned with parallel behaviour. We are conscious of the argument put forth by Mr. 
Venugopal that in an oligopoly situation parallel behaviour may not, by itself, amount to a concerted 
practice. It would be apposite to take note of the following observations made by U.K.Court of Justice 

in Dyestuffs9: 

“By its very nature, then, the concerted practice does not have all the elements of a contract but may 
inter alia arise out of coordination which becomes apparent from the behaviour of the participants. 
Although parallel behaviour may not itself if identified with a concerted practice, it may however 
amount to strong evidence of such a practice if it leads to conditions of competition which do not 
respond to the normal conditions of the market, having regard to the nature of the products, the size 
and number of the undertakings, and the volume of the said market. Such is the case especially where 
the parallel behaviour is such as to permit the parties to seek price equilibrium at a different level 
from that which would have resulted from competition, and to crystallise the status quo to the 
detriment of effective freedom of movement of the products in the [internal] market and free choice 
by consumers of their suppliers. 

27) At this juncture, we would advert to tender of May, 2011. It is not in dispute that all the three 
appellants, as well as M/s. Agrosynth Chemicals Limited did not participate in the said tender. These 
are the four manufacturers in all.When this fact is not in dispute, the only question is as to whether it 
was a concerted action on the part of the appellants herein. According to all the appellants, their 
decision not to participate in the aforesaid bid was the onerous, unreasonable, arbitrary and 
unquestionable conditions that were put in the said tender. As these were not acceptable to them, they 
individually decided not to take part in the tender, which was a valid business decision and not result 
of pre-concerted agreement of the appellants. 

28) The COMPAT, after discussing the matter, arrived at the conclusion that it was clearly an after-
thought move, in as much as the tender was published on April 28, 2011 and the last date for 
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submitting the price bids was May 27, 2011, but only a day before i.e. on May 26, 2011, such a letter 
was sent by M/s. Excel Crop Care Limited to the FCI. Insofar as M/s. UPL is concerned, it did not 
even bother to give any representation. Likewise, M/s. Sandhya Organics did not approach the FCI at 
all with the representation that the quantities to be supplied were huge and the tender conditions be 
suitablymodified. 

29) We feel that COMPAT has examined the matter in rightperspective as after examining the record, one 
finds that important fundamental conditions were the same which used to be in the earlier tenders. and 
if the appellants were genuinelyinterested in participating in the said tender and were aggrieved by the 
aforesaid conditions, they could have taken up the matter with the FCI well in time. Reaction of not 
participating in the said tender by four suppliers could have been perceived otherwise, had there been 
a number of manufacturers in the market and four out of them abstaining. Abstention by hundred 
percent (who are only four) makes the things quite obvious. Events get quite apparent when examined 
alongwith pasthi story of quoting identical prices, an aspect already commented above. 

30) Since collusion stands proved by the aforesaid conduct of the appellants in abstaining from the 
bidding in respect of May 2011 tender, requirement of Section 3(3)(d) of the Act read with 
‘explanation’ thereto stands satisfied, viz., concerted action based on an agreement/arrangement 
between the appellants, resulted in restricting or manipulating competition or process of bidding, 
since the said actwas collusive innature. 

31) We, therefore, agree with the conclusions of the COMPAT on this aspect aswell. 

32) Issue No.4 

After giving its finding that there was a contravention of the provisions of Section 3 of the Act by the 
appellants, the CCI imposed the following penalties on the three entities/ appellants: 

Name of the firms Average of three years 
turnover (inCrore) 

Penalty at 9% of average 
turnover (in Crore) 

Excel Crop Care Ltd. 710.09 63.90 

United Phosphorus Ltd. 2804.95 252.44 

Sandhya Organics 
Chemicals (P)Ltd. 

57.4 Crore 1.57 Crore 

 

33) Under Section 27(b) of the Act, penalty of 10% of the turnover is prescribed as the maximum penalty 
with no provision forminimum penalty. CCI had chosen to impose 9% of the average turnover 
keeping in view the serious nature of the breach on the part of these appellants. 

34) The COMPAT has maintained the rate of penalty i.e. 9% of the three years average turnover. 
However, it has not agreed with the CCI that ‘turnover’ mentioned in Section 27 would be ‘total 
turnover’ of the offending company. In its opinion it has to be ‘relevant turnover’ i.e. turnover of the 
product in question. Since, M/s. Excel Crop Care and UPL were multi-product companies, products 
other than APT could not have been included for the purpose of imposing the penalty.  It, therefore, 
held that penalty of 9% would be limited to the product/service in question – in this case, the APT – 
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which was the relevant product for the enquiry. The penalty, thus, stands substantially reduced in the 
cases of M/s. Excel Crop Care and UPL.  

35) Insofar as M/s. Sandhya Organics Chemicals (P) Ltd. is concerned, the ‘relevant turnover’ and ‘total 
turnover’ is the same as thiscompany produced only APT tablets. CCI had imposed penalty of 1.57 
crores on the basis of their turnover of this product. However, in its case also, penalty is reduced on 
the ground that it is relatively a small enterprise. Moreover, in respect of May 2011 tender, it could 
not have taken part since its production capacity was only 25 MT a month. Though, the aforesaid plea 
was not accepted while discussing the merits of the case, the COMPAT deemed it proper to take this 
aspect into consideration when it came to imposition of penalty. On the aforesaid basis, COMPAT 

reduced the penalty to 1/10th of penalty awarded by CCI i.e. 15.70 lakhs. 

36) The CCI is not happy with the aforesaid outcome whereby penalty imposed by it is sharply reduced 
by the COMPAT.Against this part of the impugned judgment, CCI is inappeal. 

37) In the aforesaid backdrop, the moot question is as to whether penalty under Section 27(b) of the Act 
has to be on ‘total/entire turnover’ of the company covering all the products or it is relatable to 
‘relevant turnover’, viz., relating to the product in question in respect whereof provisions of the Act 
are contravened. Section 27 of the Act stipulates nature of the orders which the CCI can pass after 
enquiry into agreements or abuse of dominant position. This Section empowers CCI to pass various 
kinds ofordersthenaturewhereofisspeltoutinclauses(a),(b),(d)and(g) (clauses (c) and (f) stand omitted). 
As per clause (b), CCI is empowered to inflict monetary penalties, the upper limit whereof is 10% “of 
the average of turnover for the last three preceding financial years”.  

38) Extensive as well as intensive argument of Mr. Kaul, learned Additional Solicitor General, was that in 
S. 27(b) of the Act, there is no reference to ‘relevant turnover’. On the contrary, clause (b) of S. 27 in 
clear terms, stipulates penalty on the ‘turnover’ i.e. average of the turnover for the last three preceding 
financial years and it plainly suggests that this ‘turnover’ has to be of the enterprise which had 
contravened the provisions of Section 3 or Section 4. He submitted that clear intentionof the 
Legislature was to take into consideration entire turnover of the enterprise. Reading the word 
‘relevant’ thereto would be doing violence to the plain language of the statute, by adding the word 
which is not there. 

39) According to him, the expression ‘turnover’ is not limited or restricted in any manner and 
introduction of concept of ‘relevant turnover’ amounts to adding words to the statute. He premised his 
submission on well-settled principle of statutory interpretation that where the language of a statute is 
plain and clear, the Court ought not to add words to limit or alter the meaning of the statute and cited 
the following judgments in support. 

40) Mr. Kaul also placed heavy reliance on the following discussion in the case of  Steel Authority of 

India Ltd.14 in the context of the Competition Act: 

“52. A statute is stated to be the edict of legislature. It expresses the will of legislature and the 
function of the court is to interpret the document according to the intent of those who made it. It is a 
settled rule of construction of statute that the provisions should be interpreted by applying plain rule 
of construction... 
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56. Thus, the court can safely apply rule of plain construction and legislative intent in light of the 
object sought to be achieved by the enactment. While interpreting the provisions of the Act, it is not 
necessary for the court to implant, or to exclude the words, or overemphasise language of the 
provision where it is plain and simple. The provisions of the Act should be permitted to have their full 
operation rather than causing any impediment in their application by unnecessarily expanding the 
scope of the provisions by implication.” 

41) According to him, a plain reading of Section 27 as a whole, which includes Section 27(a) as well, also 
makes it clear that the target of the penalty is the ‘person’ or ‘enterprise’ that has acted in violation of 
the Act, and not the ‘product’ or the ‘service’ alone which is made the subject of the violation. As 
such, the expression ‘turnover’ must necessarily mean the turnover of the ‘person’ or the ‘enterprise’ 
which is party to the anti-competitive agreement or abuse ofdominance. 

42) Critiquing the approach of the COMPAT,he submitted that it has introduced the concept of ‘relevant’ 
turnover in Section 27 despite the absence of the word ‘relevant’, failing to notice that wherever the 
Act wanted to introduce the concept of ‘relevance’ the word ‘relevant’ has, in fact, been used in the 
appropriate sections. In this regard, he referred to Sections 2(r), 2(s), 2(t), 4(2)(e), 6, 19(6), 19(7), etc. 
where the expression ‘relevant’ is specifically used. He also referred to the definition of ‘turnover’ as 
contained in Section 2(y) of the Act,which includes value of goods or services, and submitted that it is 
the aforesaid definition of ‘turnover’ which has to be applied wherever this expression occurs in the 
Act and it cannot be read to have different criteria for determining penalty and the thresholds 
applicable for regulation of combinations. He also sought to highlight that where the expression is 
used in the same section, it should generally be given the same meaning, as held in Suresh Chand v. 

Gulam Chisti15and Raghubans Narain Singh v. Uttar Pradesh Government through Collector of 

Bijnor16. 

43) Mr.Kaul went to the extent of arguing that even if purposive interpretation is to be given to the 
provisions of Section 27(b) of the Act, main purpose which cannot be lost sight of and ignored is that 
it is a deterrent provision. The purpose behind such a provision is to give a message that the persons 
or enterprises should not indulge in such anti-competitive activities, as otherwise they will be inflicted 
with heavy penalties. According to him, the kind of cartalisation formed by the appellants in this case 
is a clear example of ‘hardcore cartel’ behaviour which is deprecated by even the OECD as such 
hardcore cartels benefit only the cartel members and are extremely injurious to the interest of all 
others, with extraordinary adverse affect on the market and the consumers. He further submitted that 
formation of cartels  reduces social welfare and the COMPAT has ignored these factors as well while 
giving restricted interpretation to ‘turnover’ by making it product specific and not person/enterprise 
specific. 

44) Advancing this very argument further, he even drew parallel with the laws in other jurisdictions by 
stating the comparative legal position in European Union, United Kingdom, Australia, etc. and 
submitted that it could be discerned from the law enacted in those jurisdictions that everywhere 
overall cap is of 10% of ‘worldwide turnover’ and is not restricted to ‘relevantturnover’. 

45) He further submitted that the aforesaid provision imposed a cap on the penalty by stipulating that it 
shall not be more than 10%. Thus, the CCI had the discretion to impose the penalty from 0% to 10% 
and this was sufficient safeguard to take care of the proportionality aspects of the penalty wherever 
penalty on total turnover is found to bring unreasonable results. In other words, in respect ofmulti-
product companies where the turnover covering non-offending products, is quite high, the CCI can 
always impose much lesser rate of penalty so that the penalty does not sound to be excessive and 
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unconscionable and remains proportionate to the nature of contravention. However, it is not 
permissible to tinker the language of a statute. 

46) Adverting to the specific case of M/s. Sandhya Organics Chemicals (P) Ltd., submission of Mr. Kaul 
was that the reason given by COMPAT in reducing the penalty was self-contradictory inasmuch as 
contention of this appellant that it did not bid in May 2011 tender of FCI was because of the reason 
that its production capacity was mere 25 MT per month was specifically rejected by the COMPAT,but 
this very rejected contention formed the basis of reducing the penalty. It was also submitted that in 

any case there was no justification in reducing the penalty to 1/10th of the penalty imposed by the 
CCI, i.e. from 9%  to 0.9%, when the COMPAT itself observed that the nature of breach committed by 
the appellants was very serious and going by this consideration, the COMPAT maintained the penalty 
@ 9% in the case of the other twoappellants. 

47) Learned counsel appearing for the three appellants attempted to put an astute and sagacious answer to 
the aforesaid arguments of the Learned Additional Solicitor General. Justifying the approach of the 
COMPATin this behalf, it was argued that even the plain language of Section 27(b) leads to the 
interpretation that is given by the COMPAT. They also stressed that this provision being a penal 
provision, has to be strictly construed. No wider meaning can be given to it. The learned counsel 
quoted the illustration in cases where identical infringement is alleged in respect of several 
enterprises, some of which may be ‘single product companies’ and others may be ‘multi-product 
companies’ (which was the position in the instant case itself), and submitted that there would be no 
justification for prescribing the maximum penalty based on the total turnover of the enterprise, as it 
would result in prescribing a higher maximum penalty for multi-product companies, as against the 
single product companies, thereby bringing very inequitable results. For identical infringement, there 
would be no justification for prescribing such differential maximum limits. Keeping this aspect into 
consideration, it is all the more reason for interpreting Section 27(b) on the basis of its plain language 
as the word ‘total’ was also not prefixed with ‘relevant’ by the Legislature. Since it was a provision 
relating to penalty, which was  to be imposed on ‘turnover’, the said ‘turnover’ was necessarily 
relatable to the offending product only and Legislature never intended to punish any person or 
enterprise even in respect of unblemished product. It was also emphasized that penalty under Section 
27(b) is to be levied for contravention of Section 3 in respect of any ‘agreement’ resulting in 
appreciable adverse effect on competition. Therefore, it would not relate to all the products of the 
company included in the total turnover of the enterprise. As such, when penalty is being imposed in 
respect of any infringing product, the turnover of that product would be relevant. The learned counsel 
criticised the approach of the CCI in imposing penalties by taking the maximum penalty as the 
starting point of determination and then purporting to reduce it suitably, as totally incorrect approach. 
It was argued that the quantum of appropriate amount of penalty has to be first determined after 
taking into consideration the relevant factors. The relevance of the maximum penalty is only for the 
limited purpose to ensure that the quantum so determined, does not exceed the maximum penalty. 

48) Learned counsel for the appellants also advocated for applying the doctrine of proportionality which 
has universal application and lays down that ‘the broad principles that the punishment must be 
proportioned to the offence is or ought to be of universal application’ as held in Arvind Mohan Sinha 
v. Amulya Kumar Biswas & Ors. 

49) In addition to the aforesaid arguments, learned counsel appearing for UPL submitted that since it was 
a multi-product company, its average of the total turnover of three years was 2804.95 crores. By 
imposing penalty of 9% on the total turnover, the CCI had levied penalty of 252.44 crores, which 
was highly disproportionate as even the total production and sale of APT tablets, for the three years, 
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was much less than the aforesaid penalty. It was pointed out that the average total turnover of the APT 
tablets comes to 77.14 crores only, which is hardly 3% of the total turnover. On that basis it was 
argued that by taking total turnover for the purpose of penalty clearly amounted to disproportionate 
penalty as it was more than 300% of the total turnover of APT tablets. This, according to the learned 
counsel, itself provided full justification in the approach of the COMPAT by reading the concept of 
‘relevant turnover’ while interpreting Section 27(b) of the Act. 

50) We have given our serious thought to this question of penalty with reference to ‘turnover’ of the 
person or enterprise. At the outset, it may be mentioned that Section 2(y) which defines ‘turnover’ 
does not provide any clarity to the aforesaid issue. It only mentions that turnover includes value of 
goods or services. There is, thus, absence of certainty as to what precise meaning should be ascribed 
to the expression ‘turnover’. Somewhat similar position appears in EU statute and in order to provide 
some clear directions, EU guidelines on the subject have been issued. These guidelines do refer to the 
concept of ‘relevant turnover’.   

51) In the absence of specific provision as to whether such turnover has to be product specific or entire 
turnover of the offending company, we find that adopting the criteria of ‘relevant turnover’ for the 
purpose of imposition of penalty will be more in tune with ethos of the Act and the legal principles 
which surround matters pertaining to imposition of penalties. For arriving at this conclusion, we are 
influenced by the following reasons: 

(a) Under Section 27(b) of the Act, penalty can be imposed under two contingencies, 
namely, where an agreement referred to in Section 3 is anti-competitive or where an enterprise which 
enjoys a dominant position misuses the said dominant position thereby contravening the provisions of 
Section 4. In case where the violation or contravention is  of Section 3 of theAct it has to be pursuant 
to an ‘agreement’. Such an agreement may relate to a particular product between persons or 
enterprises even when such persons or enterprises are having production in more than one product. 
There may be a situation, which is precisely in the instant case, that some of such enterprises may be 
multi-product companies and some may be single product in respect of which the agreement is arrived 
at. If the concept of total turnover is introduced it may bring out very inequitable results. This 
precisely happened in this case when CCI imposed the penalty of 9% on the total turnover which has 
already been demonstrated above. 

(b) Interpretation which brings out such inequitable or absurd results has to be 
eschewed. This fundamental principle of interpretation has been repeatedly made use of to avoid 
inequitable outcomes. 

When the agreement leading to contravention of Section 3 involves one product, there seems to be no 
justification for including other products of an enterprise for the purpose of imposing penalty. This is 
also clear from the opening words of Section 27 read with Section 3 which relate to one or more 
specified products. It also defies common sense that though penalty would be imposed in respect of 
the infringing product, the ‘maximum penalty’ imposed in all cases be prescribed on the basis of ‘all 
the products’ and the ‘total turnover’ of the enterprise. It would be more so when total turnover of an 
enterprise may involve activities besides production and sale of products, like rendering of services 
etc. It, therefore, leads to the conclusion that the turnover has to be of the infringing products and 
when that is the proper yardstick, it brings home the concept of ‘relevantturnover’. 
 
Even the doctrine of ‘proportionality’ would suggest that the Court should lean in favour of    
‘relevant turnover’. No doubt the objective contained in the Act, viz., to discourage and stop         
anti-competitive practices has to be achieved and those who are perpetrators of such
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practices need to be indicted and suitably punished. It is for this reason that the Act contains penal 
provisions for penalising such offenders. At the same time, the penalty cannot be disproportionate and it 
should not lead to shocking results. That is the implication of the doctrine of proportionality which is 
based on equity and rationality. It is, in fact, a constitutionally protected right which can be traced to 
Article 14 as well as Article 21 of the Constitution. The doctrine of proportionality is aimed at bringing 
out ‘proportional result or proportionality stricto sensu’. It is a result oriented test as it examines the 
result of the law in fact the proportionality achieves balancing between two competing interests: harm 
caused to the society by the infringer which gives justification for penalising the infringer on the one 
hand and the right of the infringer in not suffering the punishment which may be disproportionate to the 
seriousness of the Act. 

The doctrine of ‘purposive interpretation’ may again lean in favour of ‘relevant turnover’ as the 
appropriate yardstick for imposition of penalties. It is for this reason the judgment of Competition Appeal 
Court of South Africa in the Southern Pipeline Contractors Conrite Walls, becomes relevant in Indian 
context as well inasmuch as this Court has also repeatedly used same principle of interpretation.  It needs 
to be repeated that there is a legislative link between the damage caused and the profits which accrue 
from the cartel activity. Therehastobearelationshipbetweenthenatureofoffenceandthe benefit derived 
therefrom and once this co-relation is kept in mind, while imposing the penalty, it is the affected 
turnover, i.e., ‘relevant turnover’ that becomes the yardstick for imposing such a penalty. In this hue, 
doctrine of ‘purposive interpretation’ as well as that of ‘proportionality’ overlaps. 

In fact, some justifications have already appeared in this behalf while discussing the matter on the 
application of doctrine of proportionality. What needs to be repeated is only that the purpose and 
objective behind the Act is to discourage and stop anti-competitive practice. Penal provision contained in 
Section 27 of the Act serves this purpose as it is aimed at achieving the objective of punishing the 
offender and acts as deterrent to others. Such a purpose can adequately be served by taking into 
consideration the relevant turnover. It is in the public interest as well as in the interest of national 
economy that industries thrive in this country leading to maximum production. Therefore, it cannot be 
said that purpose of the Act is to ‘finish’ those industries altogether by imposing those kinds of penalties 
which are beyond their means. It is also the purpose of the Act not to punish the violator even in respect 
of which there are no anti-competitive practices and the provisions of the Act are notattracted. 

Thus, we do not find any error in the approach of the order of the COMPAT interpreting Section 27(b). 

52) The upshot of the aforesaid discussion would be to dismiss the appeals of the appellants as well as the 
appeals filed by the CCI. There shall, however, be no order as tocosts. 

N. V.RAMANA, J. 

A plain reading of Section 27 elucidates that the commission is empowered to impose 
penalty and to the extent as it deems fit but not exceeding ten percent of the turnover. 
Section 27(b) emphasize that penalty is to be levied on ‘person or enterprise’ who have 
contravened Section 3 or Section 4 of the Act. It is to be noted that proviso to Section 
27(b), before it wasamended, was couched in followingterms- 

‘provided that in case any agreement referred to in section 3 has been entered into by any 
cartel, the commission shall impose upon each producer, seller, distributor, trader or service 
provider included in that cartel, a penalty equivalent to three times of the amount of profits 
made out of such agreement by the cartel or ten per cent of the average of the turnover of 
the cartel for the last preceding three financialyears. 
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After the amendment [Central Act 39 of 2007] the proviso as it stands today has been 
quoted above. The change which was brought about by the aforesaid amendment is that 
the mandatory nature of the Proviso was made discretionary by substitution of ‘shall’ 
with ‘may’. This amendment was done to bring the provisoin tune with the rest of 
Section 27, which uses the expression 

“it may pass all or any of the following order” and main part of clause (b), which confers 
discretion upon the Commission to impose penalty as it may deem fit, subject to the rider 
that it shall not be more than 10% of the average of the turnover for the last three preceding 
financial years. It is important to note that Clauses(c) and (d) of Section 27 alsouses the 
word ‘may’, which signifies that the Commission has the discretion to pass a particular 
order, which it may deem proper in the facts and circumstances of thecase. 

Two interpretations were canvassed before us, wherein either the turnover, as occurring 
under Section 27(b), is equivalent to the ‘relevant turnover’ or is equivalent to the ‘total 
turnover’.In order to strengthen their arguments, respective Counsel have drawn our 
attention to various interpretations of ‘turnover’ applied across the globe, such as the 
judgment of Bundesgerichtsh of (German Supreme Court) on 26th February 2013, BCN 
Aduanas y Transportes, SA v Attorney General, Judgment of the Supreme Court of 
Spain, No 112/2015, Case 2872/2013, OCL183(ES2015) dated 29th January 2015 and 
Southern Pipeline Contractors Conrite  Walls  (Pty)  Ltd. and the Competition 
Commission, 105/CAC/Dec10 (South Africa). Further we have perused Guidelines on 
the method of setting fines imposed pursuant to Article 23(2)(a) of regulation 
1/2003(2006/C210/02) issued by the European Commission and Guidance as to the 
appropriate amount of penalty (September 2012) issued by the Office of fair Trading 
(OFT), United Kingdom. It is my considered opinion that the interpretation to Section 
27(b) of the Actrequires fresh indigenous consideration rather than relying on 
foreignjurisprudence. 

1. First a word on interpretation, before we indulge ourselves in the legal discussion. As the 

interpretative exercise, as thiscase, involves various equitable facets26, literal interpretation 
might not be conclusive. It should be noted that an interpretation should sub-serve the 
intent and purpose of the statutory provision. Therefore we would have to look beyond the 
plain and simple meaning, to extract the intention of the Act and rationalize the fining 
policy under Section 27 (b) of the Act. 

2. It is well settled that the Competition Act, 2002 is a regulatory legislation enacted to 
maintain free market so that the Adam Smith’s concept of invincible hands operate 

unhindered in the background.27 Further it is clear from the Statement of objects and reason 
that this law was foreseen as a tool against concentration of unjust monopolistic powers at 
the hands of private individuals which might be detrimental for freedom of trade. 
Competition law in India aims to achieve highest sustainable levels of economic growth, 
entrepreneurship, employment, higher standards of living for citizens, protect economic 
rights for just, equitable, inclusive and sustainable economic and social development, 
promoteeconomic democracy, and support good governance by restricting rent seeking 
practices. Therefore an interpretation should be provided which is in consonance with the 
aforesaid objectives. 
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3. At this point, I would like to emphasize on the usage of the phrase ‘as it may deem fit’ 
as occurring under Section 27 ofthe Act. At the out set this phrase is indicative of the 
discretionary power provided for the fining authority under the Act. As  the law abhors 
absolute power and arbitrary discretion, this discretion provided under Section 27 needs 
to be regulated and guided so that there is uniformity and stability with respect to 
imposition of penalty. This discretion should be governed by rule of law and not by 
arbitrary, vague or fanciful considerations.  

4. It should be noted that any penal law imposing punishment is made for general good of 
the society. Asapart of equitable consideration, we should strive to only punish those 
who deserve it and to the extent of the irguilt. Further it is  well  established  by   this   
Court   that   the   principle of proportionality requires the fine imposed must not exceed 
what is appropriate and necessary for attaining the object pursued. In Coimbatore 
Distict Central Co-operative Bank v. Coimbatore  District  Central  Co-operative  Bank  

Employees   Assn.,30 this Court has explained the concept of ‘proportionality’ in the 
followingmanner- 

“’proportionality’ is a principle where the Court is concerned with the process, method or 
manner in which the decision-maker has ordered his priorities, reached a conclusion or 
arrived at a decision. The very essence of the decision-making consists in the attribution of 
relative importance to the factors and considerations in the case. The doctrine of 
proportionality thus steps in focus true nature of exercise- the elaboration of a rule of 
permissible priorities. De Smith states that ‘proportionality’ involves ‘balancing test’ and 
‘necessity test’. Whereas the former (‘balancing test’) permits scrutiny of excessive onerous 
penalties or infringement of rights or interestsand a manifest imbalance of relevant 
considerations, the latter (‘necessity teat’) requires infringement of human rights to the least 
restrictive alternative’ Inconsonance of established jurisprudence, the principle of 
proportionality needs to be imbibed in to any penalty imposed  under Section 27 of the Act. 
Otherwise excessively high fines may over-deter, by discouraging potential investors, 
which is not the intention of the Act. Therefore the fine under Section 27(b) of the Act 
should be determined on the basis of the relevant turnover. In light of the above discussion 
a two step calculation has to be followed while imposing the penalty under Section 27 of 
the Act. 

STEP 1: DETERMINATION OF RELEVANTTURNOVER. 

5. At this point of time it needs to be clarified that relevant turnover is the entity’s turnover 
pertaining to products and services that have been affected by such contravention. The 
aforesaid definition is not exhaustive. The authority should have regard to the entity’ 
saudited financial statements. Where audited financial statements are not available, the 
Commission may consider any other reliable records reflecting the entity’s relevant 
turnover or estimate the  relevant  turnover  based  on  available  information.  However  
the Tribunal   is  free  to  consider  facts  and  circumstances  of a particular case to calculate 
relevant turnover as and when it is seized with such matter. 

STEP 2: DETERMINATION OF APPROPRIATE PERCENTAGE OF
 PENALTYBASED ON AGGRAVATING AND 
MITIGATINGCIRCUMSTANCES. 
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6. After such initial determination of relevant turnover, commission may consider appropriate 
percentage, as the case may be, by taking into consideration nature, gravity, extent of the 
contravention, role played by the infringer (ringleader? Follower?), the duration of 
participation, the intensity of participation, loss or damage suffered as a result of such 
contravention, market circumstances in which the contravention took place, nature of the 
product, market share of the entity, barriers to entry in the market, nature of involvement of 
the company, bona fides of the company, profit derived from the contravention etc. These 
factors are only illustrative for the tribunal to take into considerationwhile imposing 
appropriate percentage ofpenalty. At the cost of repetition it should be noted that starting 
point of determination of appropriate penalty should be to determine relevant turnover and 
thereafter the tribunal should calculate appropriate percentage of penalty based on facts and 
circumstances of the case taking into consideration various factors while determining the 
quantum. But such penalty should not be more than the overall cap of 10% of the entity’s 
relevant turnover. Such interpretation of Section 27 (b) of the Act, wherein the discretion of 
the commission is guidedby principles established by law would sub-serve the intention of 
the enactment. 

7. Lastly, I am of the opinion that the penalty imposed by COMPAT is appropriate in this case at 
hand and requires no furtherinterference. 

8. These appeals are, accordingly, disposed of in the above terms. 
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CCI  Vs Co-Ordination Committee Of Artists And Technicians  Of W.B. Film 
And Television  

In The Supreme Court Of India  
Civil Appeal No. 6691 Of 2014 

 
A.K. SIKRI, J. This appeal raises an interesting and important question of law  touching  upon  the  
width  and  scope  of  jurisdiction  of  the Competition  Commission  of  India  (for  short,  the  ‘CCI’)  
under Section 3 of the Competition Act, 2002 (hereinafter referred to as the 'Act').   Before we mention 
the nuances of the issue that has arisen for consideration, it would be apposite to take stock of the 
background facts under which the issue needs determination, as the factual canvass would provide clarity 
of the situation that has led to the dispute between the parties.  Respondent No. 2 herein, Mr.  Sajjan  
Kumar  Khaitan,  is  the  proprietor  of  M/s.  Hart  Video having  his  establishment  in  Kolkata.    He  is  
in  the  business  of distributing  video  cinematographic  TV  serials  and  telecasting regional serials in 
the States of Eastern India, which includes the State of West Bengal.  M/s. BRTV, Mumbai, which is the 
producer of    T.V.    programmes,    had    produced    T.V.    Serial    named 'Mahabharat',  original  
version  whereof  was  in  Hindi.    The  said BRTV entrusted the sole and exclusive rights of 
‘Mahabharat’ to M/s.  Magnum  T.V.  Serials  to  dub  the  Hindi  version  of  the  said serial in Bangla 
with further rights to exploit its Satellite, Pay TV, DTH,  IPTV,  Video,  Cable  TV  and  internet  rights  
till  September, 2016.     Magnum   TV,  in   turn,   appointed   Hart   Video   as   the sub-assigner   to   
dub   the   said   serial   'Mahabharat'   in   Bangla language, which it did.  Thereafter, for the purposes of 
telecasting the said dubbed serial, an agreement was executed for the time slot, on revenue sharing basis, 
with M/s. Bengal Media Pvt. Ltd., Kolkata, which is the owner of 'Channel 10', as well as with M/s. 
Calcutta  Television  Network  Private  Ltd.,  Kolkata,  which  is  the owner of CTVN+ Channel.  These 

two channels were given hard disks of four episodes of the serial on 2ndFebruary, 2011 and 12th 

February,   2011.       An   advertisement   was   placed   in   Daily Newspapers on 19thFebruary, 2011 
informing the public at large that serial 'Mahabharat' would be telecast in Bangla on Channel 10  at  10.00  
a.m.  in  the  morning  and  on  CTVN+  at  10.00  p.m. every Sunday. 
 
2)      Certain  producers  in  Eastern  India  have  formed  an  association called   Eastern   India   
Motion   Picture   Association   (for   short, 'EIMPA').     Likewise,  the   artists   and   technicians   of  
film   and television  industry  in  West  Bengal  have  formed  an  association known as 'Committee of 
Artists and Technicians of West Bengal Film  and  Television  Investors  (hereinafter  referred  to  as  the 
'Coordination Committee').  
3)      Telecasting of serial ‘Mahabharat’ in Bangla after dubbing it in the said language from the original 
produced Hindi language was not palatable  to  EIMPA  or  the  Coordination  Committee.    In  their 
perception, serials produced in other languages and shown on the T.V.  Channels  after  dubbing  them  in  
Bangla  would  affect  the producers of that origin and, in turn, would also adversely affect the   artists   
and   technicians   working   in   West   Bengal.      The apprehension was that it may deter production of 
such serials in Bangla   because   of   the   entry   of   serials   produced   in   other languages and shown 

to the public by dubbing the same in their language.  Because of this reason, on 18thFebruary, 2011 
CTVN+ received  a  letter  from  the  Coordination  Committee  to  stop  the telecast  of  the  dubbed  

serial  ‘Mahabharat’.     Letter  dated  1st March, 2011 to the similar effect was written by EIMPA to 
CTVN+. Identical demands were made to this Channel by the Coordination Committee  as  well.   It  was  
stated  in  this  letter  that  such  a  step was  necessary  in  the  interest  of  healthy  growth  of  film  and 
television industry in West Bengal.  It was also alleged that for the last thirteen years there was a 
convention and practice adopted in the said region not to dub any programme from other languages in  
Bangla  and  telecast  them  in  West  Bengal.     Threat  was  also extended  to  CTVN+  as  well  as  
Channel  10  that  in  case  the telecast     is     not     stopped,     their     channels     would     face non-
cooperation  from  these  two  bodies,  i.e.,  EIMPA  and  the Coordination Committee.  
4)      When Mr. Sajjan Khaitan (Respondent No. 2), Proprietor of M/s. Hart Video, came to know of the 
aforesaid developments and the threat extended to CTVN+ and Channel 10 and found that these two   
television   channels   were   going   to   succumb   to   those pressures,  he  informed  the  CCI  of  the  
aforesaid  details  and requested  the  CCI  to  take  action  in  the  matter, as  according  to him,  the  
aforesaid  act  on  the  part  of  EIMPA  as  well  as  the Coordination  Committee  contravened  the  
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provisions  of  the  Act. Even an interim relief was sought in the nature of direction from CCI  to  
CTVN+  and  Channel  10   not  to  yield  to  the  threats  of EIMPA and Coordination Committee and 

restart the telecast of the serial  which  was  stopped  since  17thApril,  2011.     Hereafter, Respondent 
No. 2 shall be described as the ‘informant’.  
 
5)      The   CCI,   after   receiving   the   aforesaid   information   from   the informant  formed  a  prima  
facie  opinion  that  acts  on  the  part  of EIMPA   and   Coordination   Committee   were   anti-
competitive. Accordingly, matter was assigned to the Director General (DG) for detailed investigation as 
per the procedure prescribed in the Act. On investigation,  the  DG  found  that  the  details  contained  in  
the information supplied by the informant were factually correct.   On that  basis,  he  examined  the  
matter  in  the  context  of  provisions contained in the Act.  
 
6)      In  order  to  understand  with  clarity  the  task  undertaken  and accomplished by the DG, we deem 
it proper to refer to some of the relevant provisions of the Act at this stage. Chapter II of the Act   deals   
with   'prohibition   of   certain   agreements,   abuse   of dominant position and regulation of 
combinations'.   It comprises of Sections   3   to   6.     Section   3   deals   with   anti-competitive 
agreements  and  Section   4  prohibits  the  abuse  of  dominant position.    Section  5,  on  the  other  
hand,  takes  care  of  those acquisitions  and  mergers  which  have  the  potential  to  become anti-
competitive or attain dominant position, with threat to abuse the said position in order to control such 
acquisition and mergers. Section  6  empowers  the  CCI  to  regulate  those  combinations which  are  
stipulated  under  Section  5.   Thus,  this  Chapter  deals with three kinds of practices which may be anti-
competitive, viz., agreements  which  may  turn  out  to  be  anti-competitive;  abusive use  of  dominant  
position  by  those  enterprises  or  groups  which enjoy   such   dominant   position   as   defined   in   the   
Act;   and regulations of combination of enterprises by means of mergers or amalgamations  so  that  they  
do  not  become  anti-competitive  or abuse the dominant position which they can attain.  
7)      The   scheme   of   this   Chapter,   therefore,   is   to   ensure   fair competition    by    prohibiting    
trade    practices    which    cause appreciable adverse effects in competition in markets within India. This 
task of curbing negative aspects of competition is assigned to  CCI.   In  the  present  case,  since  we  are  
concerned  with  the issue   as   to   whether   EIMPA  and/or   Coordination   Committee resorted to any 
anti-competitive agreement, it will be apposite to scan  through  Section  3  of  the  Act  and  other  
provisions  which revolve there around.   
 
8)      As can be seen from the bare reading of the provision, sub-section (1) of Section 3 puts an embargo 
on an enterprise or association  of  enterprises  or  person  or  association  of  persons from entering into 
any agreement in respect of  roduction, supply, distribution, storage, acquisition or control of goods or 
provisions of  services  which  causes  or  is  likely  to  cause  an  appreciable adverse effect on 
competition within India.   Thus, agreements in respect  of  distribution  or  provisions  of  services,  if  
they  have adverse effect on competition, are prohibited and treated as void by virtue of sub-section (2).   
Sub-section (3), with which we are directly concerned, stipulates four kinds of agreements which are 
presumed  to  have  appreciable  adverse  effect  on  competition. Therefore,  if  a  particular  agreement  
comes  in  any  of  the  said categories,   it   is   per   se   treated   as   adversely   effecting   the 
competition   to   an   appreciable   extent   and   comes   within   the mischief  of  sub-section  (1).    
There  is  no  further  need  to  have actual  proof  as  to  whether  it  has  caused  appreciable  effect  on 
competition.   Proviso thereto, however, exempts certain kinds of agreements, meaning thereby if a 
particular case falls under the proviso, then such a presumption would not be applicable. 
 
9)      We have already mentioned in brief the contents of letters which were  written  by  EIMPA and  the  
Coordination  Committee  to  the Channel  10  and  CTVN+.    The  DG  was  to  investigate  as  to 
whether  this  ‘agreement’ falls  within  the  four  corners  of  Section 3(3)(b) of the Act, namely, whether 
it limits or controls production, supply, markets, technical development, investment or provisions of 
services. 
 
10)    Section 2(b) defines 'agreement' ,S.2 (l)“person” , S.2(m)    “practice”  , S.2(r) ; 2(s)  “relevant 
geographic market” , 2(t)  “relevant  product  market; S.2(u)  “service”,   S.2(x)   “trade”  . 
12)    At this stage, we would like to refer to Section 19 of the Act which permits  the  CCI  to  conduct  
an  enquiry  into  certain  kinds  of agreements and dominant position of enterprise.  Sub-section (1) of  
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Section  19  empowers  the  Commission  to  inquire  into  any alleged  contravention  of  the  provisions  
contained  in  sub-section (1) of Section 3 (i.e. anti-competitive agreements) or sub-section (1) of Section 
4 (i.e. abuse of dominant position).  Sub-section (3) of Section !9 deals with the factors which have to be 
kept in mind by the CCI while undertaking an inquiry into anti-competitive agreements. 
 
13)      Since  the  appreciable  adverse  effect  on  competition  has  to  be seen in the context of 'relevant 
market' as defined under Section 2(r)  of  the  Act,  sub-section  (5)  of Section 19 stipulates that in order 
to determine whether a market constitutes  a  'relevant  market'  for  the  purposes  of  this Act,  CCI shall  
have  due  regard  to  the  'relevant  geographic  market’,  and 'relevant product market'.  The factors 
which are to be taken into account   while   determining   relevant   geographic   market   are mentioned 
in sub-section (6) of Section 19. Likewise, the factors which  are  to  be  taken  into  consideration  while  
determining  the relevant   product   market  are   stipulated  in   sub-section   (7)   of Section 19. 
14)    Having  noticed  the  relevant  provisions  postulating  the  scheme qua prohibited anti-competitive 
agreements, on the basis of which investigation  is  to  be  made  by  the  DG,  the  first  aspect  was  to 
determine as to what would be the 'relevant market'.  The DG, in his  report  submitted  to  the  CCI,  
opined  that  in  the  instant  case 'relevant market' would be the 'film and television industry of West 
Bengal'.    He  further  recorded  that  the  Coordination  Committee consisted of persons or association of 
persons who were dealing with identical market of film making.  In his opinion any agreement of  joint  
action  taken  by  the  constituents,  being  in  the  nature  of horizontal agreement, could be examined 
under the provisions of Section 3(3) of the Act.  The impugned action of the Coordination Committee   
and   EIMPA  threatening   non-cooperation   in   case telecast    of    the    serials    was    not    stopped    
and    holding demonstrations  as  well  as  organising  strike,  which  resulted  in actually stopping the 
telecast of the serial by Channel 10 (though CTVN+   continued   to   telecast),   amounted   to   
restricting   its commercial exploitation and was, therefore, unjustified.  He found that following conduct 
of the Coordination Committee specifically contravened the provisions of the Act: 
“a.       Act  of  the  Co-ordination  Committee  writing a  letter  on  18.02.2011  to  CCTVN  Plus  
Channel asking  it  to  stop  the  telecasting  of  Mahabharata serial. 
 
b.         Further, act of the Co-ordination Committee writing  a  letter  on  01.03.2011  to  Channel  10  
and letters  on  11.03.2011,  12.03.2011  and  14.03.2011 to  CTVN  Plus  Channel  asking  them  to  stop  
the telecast of Mahabharata serial. 
 
c.         Observance  of  one-day  work  stoppage  on 07.04.2011  against  telecast  of  the  Mahabharata 
serial  by  the  members  of  all  the  constituents  of Co-ordination Committee and demonstration on the 
same  day   from   11.00AM   to   02.00PM   at   Rani Rasoni Road in Kolkata. 
 
d. The  Co-ordination  Committee  approached Shri Mithun Chakraborty, the leading actor of Indian Film 
Industry and the Chief Adviser of Channel 10 and  finally  succeeded  in  getting  the  telecast  of 
Mahabharata stopped by Channel 10.” 
15)    The  DG  concluded  that  the  action  on  the  part  of  Coordination Committee had resulted in 
foreclosure of competition by hindering entry into the market.  The DG also held that by not allowing the 
dubbed   version   of   the   serial,   the   Coordination   Committee foreclosed   the   business   
opportunities   for   the   businessmen engaged in the production, distribution, and exhibition, telecast of 
such programmes.  The DG, therefore, concluded that the actions on  the  part  of  EIMPA  and  
Coordination  Committee  were  in violation of the provisions of Section 3(3)(b) of the Act, since they 
restricted   and   controlled   the   market   and   supply   of   dubbed versions of serials on the Television 
Channels through collective intent of all the constituents/associations coming together on one platform. 
16)    Certain  fundamental  objections  were  taken  by  the  Coordination Committee as well as EIMPA 
touching upon the jurisdiction of the DG to inquire into the matter as according to them the inquiry was 
beyond the scope of the Act.  In nutshell, it was argued: 
(a)     The   Coordination   Committee   comprised   of   artists   and technicians of West Bengal Film and 
T.V. Industry and consisted of West  Bengal Motion Picture Artists' Forum and Federation of Cine  
Technicians  and  Workers  of  Eastern  India  only. The  other members like WATP, ATA and EIMPA 
were not in the Coordination Committee.    It  was,  in  fact,  a  trade  union  of  the  artisans  and 
technicians   under   the   Trade   Union   Act.       Therefore,   the Coordination Committee was not an 
'enterprise'. 
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Likewise,  it  was  not  a  ‘person  or  ‘association  of  persons’ who were in the business of production, 
supply and distribution or providing services etc.   Therefore, their act would not fall under Section 3(1) 
of the Act. 
(b)     It was argued that the Coordination Committee was not in a position   to   control   production   
programming   marketing   and up linking  of  any  serial  in  the  satellite  channel  and,  therefore, 
provisions of the Act would not apply to it. 
(c)     According to the Coordination Committee, the action which they had taken was in the form of an 
agitation against the telecast of  Hindi  serial  after  dubbing  the  same  into  Bangla  in  order  to 
safeguard the interest of its members.    It was their constitutional right   to   lodge   such   protests   under   
Article   19(1)(a)   of   the Constitution of India. 
 
17)    The  DG,  however,  did  not  get  convinced  with  the  aforesaid defence  put  by  the  
Coordination  Committee  and  found  that  the agitation   of   the   Coordination   Committee   was   
uncalled   for inasmuch as there was a huge potential of local film artists, and the  industry  was  not  
likely  to  suffer  on  account  of  the  dubbed serials shown on the said channels.  He also found the 
industry of television channels in Bangla was growing by leaps and bounds and, therefore, argument of 
the Coordination Committee was not based on facts.  Thus, their action was held to be unjustified, as it 
had  resulted  in  foreclosure  on  competition  by  entering  into  the market  as  well  as  foreclosure  of  
business  opportunities  for  the businessmen   engaged   in   the   production,   distribution   and 
exhibition/telecast of such programmes.   This, according to him, came within the mischief of Section 
3(3)(b) of the Act. 
 
18)    Against  the  aforesaid  report  of  the  DG,  being  adverse  to  the Coordination   Committee   as   
well   as   EIMPA,   both   of   them preferred their objections before the CCI. These objections were 
almost on the same lines which were taken before the DG and, therefore,  it  is  not  necessary  to  repeat  
the  same  at  this  stage inasmuch as we would be turning to the stand of the Coordination Committee at 
the appropriate stage, in any case.  
 
19)    The CCI, after scanning through those objections, formulated two questions which according to it 
fell for consideration. These are: 
Issue 1 Whether    EIMPA    and    Co-ordination    Committee imposed/attempted to impose restrictions 
on the telecast of dubbed serial ‘Mahabharat’? 
Issue 2 Whether the act and conduct of imposing restrictions on telecast of the said serial is in violation 
of provisions of the Act? 
 
20)    The CCI gave a fractured verdict on the aforesaid issues.  As per the majority, the complainant was 
able to give clinching evidence thereby proving both the issues.   The majority held that Channel 10 
stopped the telecast of serial as a direct consequence of the threats   extended   to   it   by   EIMPA   as   
well   as   Coordination Committee   through   their   various   letters   coupled   with   the agitations  and  
demonstration  held  by  them.  In  this  manner, pressures were exerted on both Channel  10 and  
CTVN+  not to telecast the dubbed serial, though as far as CTVN+ is concerned it did not succumb to 
such a pressure.  But Channel 10 gave in by discontinuing the telecast of the serial.  In this manner, first 
issue was decided in the affirmative. 
 
Taking up the second issue, the majority members held that since   the   Coordination   Committee   was   
not   an   'enterprise', question  of  breach  of  Section  4  did  not  arise.    However,  the activities  of  the  
Coordination  Committee  fell  within  the  ambit  of Section  3  of  the  Act  and  violated  that  provision  
since  it  had adverse effect on competition.   It accepted that the Coordination Committee (and for that 
matter even EIMPA) were trade unions. Notwithstanding, they were not exempted from the purview of 
the Act.   Qua  the Coordination Committee specifically, the CCI was influenced by the fact that even 
when bodies like WATP, ATA and EIMPA were not members of the Coordination Committee, still it 
was found that the Coordination Committee takes the measures in   consultation   with   these   
associations   and,   therefore,   the Coordination Committee must be deemed to be comprised of all the 
five members. 
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21)    Judicial  member  in  the  CCI  put  discordant  note  as  he  differed from   the   majority   opinion.     
According   to   him,   first   mistake committed  by  the  DG  was  that  he  did  not  identify  the  
'relevant market'   correctly.   According   to   him,   'relevant   market'   was 'broadcast  of  TV  serial'  
and  not  'Film  and  TV  Industry  of  West Bengal' as found by the DG.  After identifying the relevant 
market as   broadcast   of   TV   serials,   learned   member   opined   that broadcast  of  TV  serials  took  
place  either  by  way  of  Direct  to Home    Services    (DTH)    or    through    Cable    and,    therefore, 
broadcasting  service  is  altogether  a  separate  market,  different from production, exhibition and 
distribution of films.  Insofar as the two  channels,  namely,  CTVN+  and  Channel  10  are  concerned, 
they  were  in  the  market  for  telecasting  programmes  for  the viewers of the DTH category or Cable 
TV category and were not in production, distribution or exhibition of dubbed films. According to the 
minority view, since the offending parties, i,e., Coordination Committee and EIMPA, were not active in 
the relevant market of broadcast  of  dubbed  TV  serials,  there  was  no  question  of  any violation  of  
any  provisions  of  the  Act.    It  was  further  held  that Section  3  of  the Act  does  not  take  into  its  
fold  coercive  actions taken by workers' union affecting the various facets or products or service  market,  
affecting  production,  distribution  and  supply  of goods or services.   It was accepted that, as a matter of 
fact, the Coordination  Committee  as  well  as  EIMPA had  put  pressure  on these   channels   from   
broadcasting   the   dubbed   TV   serial   in question through various means.  However, it could not be 
treated as  an  economic  pressure.   It  was  an  act  of  trade  union  putting such pressures which was 
outside the domain of the Act and not an  'agreement'  amongst  the  enterprises,  active  in  the  same 
relevant  market,  which  resulted  in  discontinuing  the  telecast  of dubbed serials.  Further, the TV 
channels were at liberty to ignore such  coercive  facts.   The  minority  opinion  went  to  the  extent  of 
expressing  that  right  to  hold  dharnas,  boycotts,  strikes  etc.  was fundamental  right  of  any  trade  
union  guaranteed  under  Article 19(1)(a) of the Constitution which could not be taken away by the Act,  
unless it is shown that the offending parties were involved in economic  activities  in  the  same  'relevant  
market'  and  they  had entered into an 'agreement' which finds foul with the provisions of Section 3 of 
the Act. 
22)    Significantly,   it   is   only   the   Coordination   Committee   which preferred  the  appeal  before  
the  Competition  Appellate  Tribunal (hereinafter referred to as the 'Tribunal').   EIMPA, by its conduct, 
accepted the majority decision of the CCI.  It is for this reason the Tribunal  did  not  go  into  the  issue  
with  reference  to  EIMPA.   It discussed   the   stand   of   the   Coordination   Committee   and 
deliberated  itself  confining  to  the  activities  of  the  Coordination Committee to find out whether 
majority view of CCI was correct in law.   By  the  impugned  judgment,  it  has  held  otherwise  thereby 
setting aside the majority view and accepting the minority opinion of the CCI resulting into allowing the 
appeal of the Coordination Committee and holding that there is no contravention of Section 3 of  the Act  
which  could  not  even  be  invoked  on  the  facts  of  this case.   In the first place, the Tribunal has 
affirmed the opinion of the  dissenting  member  of  the  CCI  on  the  question  of  'relevant market' by 
holding that it was not the ‘Film and Television Industry in  the  State  of  West  Bengal’,  but  the  
relevant  market  was  the 
‘telecasting  of  the  dubbed  serial  on  television  in  West  Bengal’. Thereafter, the Tribunal took note of 
the provisions of Section 3(3) of  the Act  and  concluded  that  the  Coordination  Committee  was not  
trading  in  any  groups,  or  provisions  of  any  services,  much less  by  the  persons  engaged  in  
identical  or  similar  trade  or provisions of services. Therefore, it could not be said that there was  any  
'agreement'  as  envisaged  in  Section  3  entered  into. According to the Tribunal, Section 3(3)(b) of the 
Act applies to the competitors who would be in the same line of commercial activity and  by  their  
agreement  tend  to  restrict  the  competition.    No evidence to this effect was available in the instant 
case.   It was merely   a   protest   of   the   Coordination   Committee   voicing   its grievance for the 
benefit of its members and even if such a move on the part of the Coordination Committee was wrong 
and even if its   agitation   was   influenced   by   foul   play   in   projecting   that exhibiting dubbed TV 
serial would affect their prospects of getting further work, that by itself would not become a competition 
issue covered by the Act.  
23)    Challenging  the  aforesaid  view  of  the  Tribunal,  Mr.  Chandhiok, learned  senior  advocate  
appearing  for  the  CCI,  referred  to  the various provisions of the Act and also extensively read out from 
the exercise undertaken by the DG and the majority view of the CCI.   His  submission  was  that  
exercise  undertaken  by  the  DG and approved by the CCI  in its  majority decision was correct in law.   
He  questioned  the  manner  in  which  'relevant  market'  has been  assigned  limited  sphere  as,   
 








































































































































































































































































































































































































































































