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Course Objectives:
The primaryobjectives of this course are:

To familiarise the students with the key concepts regarding crime and criminal
law.

To expose the students to the range of mental states that comattgerea
essential for committing crime and to teach specific o#snander the Indian
Penal Code.

To familiarise the students with the concept of criminal liability and the
vastness of its horizons.

To keep students abreast of the latest legislative and judicial developments and
changes in the field of criminal law.

L earning Outcomes

The students should be able to identify the concept of criminal liability as
distinguished from the civil liability.

Identify the elements of crime in given factual situations entailing culpability.

Be familiar with the range of SpeafOffences (Bodily offences and
Property offences)

Teaching Methodology:
Classroom Teaching( Lecturing/Discussions)
Class Presentations
Course Content:
Classroom Teaching with help of Legislation and Case Material.

Prescribed legislation:
The Indian Penal Code, 1860




Prescribed Books
K.T. Thomas, M.A. Rashid (RevRRatan Lal & Dhiraj Lal & The Indian
Penal Code, (35" ed., 2017)
K.D. Gaur,Criminal Law : Cases and Materials, (8th ed., 2015)
R.C. NigamLaw of Crimes in India (Vol. I) (1965

V.B. Raju,Commentary on Indian Penal Code, 1860 (Vol. | & II) (4th
ed., 1982)

K.N.C. Pillai & Shabistan Aquil (Rev.Essays on the Indian Penal
Code (The Indian Law Institute, 2005)

K. I. Vibhute (Rev.)P.S.A. Pillaics Criminal Law (13th ed., 2017)

Syed Shamsul Hudahe Principles of the Law of Crimes in British India
(1902)
K.N. Chandrasekharan Pilldgeneral Principles of Criminal Law

2"%ed., 2011)

UNITS
Unit 1 : Principle of Mens Rea and Strict Liability 5 Lectures

Common Law principleof actus non facit reum, nisi mens sit read exceptions to
this principle- strict liability offences

Nature of crime

Elements of crime
1. State of Maharashtra. Mayer Hans Georgd1965) 1 SCR 123 AIR

1965 SC 722
2.  State of M.Pv. Narayan Singh (1989) 3 SCC 596 23
Unit 2 : (a) Culpable Homicide and Murder 16 Lectures

(Sections 29802, 304 read with sectionsli, 21, 32, 33, 39, 52)

Offences of culpable homicide amounting and not amounting to murder
distinguished. Culpable homicide ofdi degree provided in clause (a), second degree
in clause (b) and third degree in clause (c) of section 299, IPC. Each clause of section



299 contains comparable clauses in section 300. Every murder is culpable homicide
but notvice versaCulpable bmicide is thegenusand murder is itspecies.

Intention - clause (a) of section 299 and clause (1) of section 300
3. Rawalpenta Venkalu. State of HyderabadiIR 1956 SC 171 29

Mens rea and actus reus-Relationship
4, Palani Goundarv. Emperor,1919ILR 547 (Mad) 33

5. In re ThavamaniAIR 1943 Mad 571 4C

Cause and effect relationship- The act of the accused must be the
causal factor or direct cause of death (read with section 301, IPC)
6. Emperor v. Mushnooru Suryanarayana Murthy 42
(1912) 2 MLJR 333 (Mad.)

Comparison of clause (b) of section 299 with clause (3) of section 300

7. Kapur Singhv. State of PEPSUAIR 1956 SC 654 54
8. Virsa Singhv. State of PunjabAIR 1958 SC 465 55
9. State of Andhra Pradesh R. PunnayyaAIR 1977 SCA5 6C

Comparison of clause (c) of section 299 with clause (4) of section 300
Distinction between intention and knowledge and role of knowledge in S.300
secondly and then comparison of clause (c) of section 299 with clause (4) of section
300.

10. Empeor v. Mt. Dhirajia, AIR 1940 All. 486 7C
11. Gyarsibaiv. The StateAIR 1953 M.B. 61 75
Unit 3 : Specific Exceptions to section 300 2 Lectures

General and partial defences distinguisheggneral defences in Chapter IV, IPC, if
applicable in a givenase, negate criminality completely.

Partial defences such as exceptions to section 300 partly reduce the criminality, not
absolving an accused completely. The law, based on sound principle of reason, takes a



lenient view in respect of murders comtad on the spur of the moment. Exceptions |
to V to section 300 are illustrative of partial defences.

Exception | to section 300
12. K.M. Nanavati. State of MaharashtradlR 1962 SC 605 79

Reading Katherine @Donovan{Defences for Battered Women Whdll§
18 (2)Journal of Law and Socie19 (1991) 88

Exception IV to section 300
13.Ghapoo Yadav. State of M.P(2003) 3 SCC 528 96

Unit 4 : Homicide by Rash or Negligent Act not amounting to Culpable
Homicide

2 Lectures
(Section 304A) Distinddbn between negligence and rashness as formeens rea;

mens reaequired is criminal negligence (inadvertent negligence) or criminal
rashness (advertent negligence)
14. Cherubin Gregory. State of BiharAIR 1964 SC 205 99
15. S.N. Hussaiw. State ® Andhra PradeshAIR 1972 SC 685 10z

Unit 5 : General Exceptions-Chapter 1V of the Indian Penal Code 5 Lectures

General defences in Chapter IV, IPC, if applicable in a given case, negate criminality
completely.

Private Defence (Sections 9406, IPC)

The right of private defence has come to be recognized by all civilized societies as a
preventive and protective right where the state protection is not available; this right is
essentially protective and preventive and never punitive. There are ibmstain the
exercise of this right both in relation to offences against human body and specific
offences against property. The extent of this right, against whom it can be exercised,
when this right commences and how long it lasts are dealt with elalyarateIC.

16. State of U.Pv. Ram Swaru1974) 4 SCC 764 :AIR 1974 SC 15" 10¢€

17. Deo Narainv. State of U.P(1973) 1 SCC 347: AIR 1973 SC 473 114



18. Kishanv. State of M.P(1974) 3 SCC 623 : AIR 1974 SC 244 11¢&

19. James Martirv. State of Kerala(2004) 2 SCC 203 12C

Unit 6 : Kidnapping and Abduction (sections 35863 read with sections 18, 82,
83, 90) 4 Lectures

Ingredients of the offence of kidnapping from lawful guardianship (section 362);
distinction between taking, enticiragnd allowing a minor to accompany; Kidnapping
from lawful guardianship is a strict liability offence (section 363) and distinction
betweenKidnapping and AAbductiord Relevance of age, consent, force, deception
and motive.

20. S. Varadarajarv. State oMadras,AIR 1965 SC 942 127

21. Thakorlal D. Vadgama. State of GujaratAIR 1973 SC 2313 132

22. State of Haryana v. Raja Raf1973) 1 SCC 544 138 14¢
Unit 7 : Sexual Offences 8 Lectures

The offence of rape (sections 375, 376, 3#ead with seain 90);Section 377
Unnatural Offences ;Comparison to be made with the definitions in The Protection of
Children from Sexual Offences Act, 2012.

Section 354 (Assault or criminal force to woman with intent to outrage her modesty),

section 354A(Sexual heassment), section 354@ssault or use of criminal force to

woman with intent to disrobe), section 354C (Voyeurism), section 354D (Stalking)

and section 509 (Word, gesture or act intended to insult the modesty of a woman).
23. Kanwar Pal Singh Gillv. State (Admn., U.T. Chandigarh) 14¢

through Secy. (2005) 6 SCC 161

24. Tukaramv. State of MaharashtraAlR 1979 SC 185 155

Reading An Open Letter to the Chief Justice of India, (1979) 4 SCC (J 15¢
25. State of Punjaly. Gurmit Singh(1996) 2 SCC 384 164

*26. Independent Thoughkt Union of Indig (2017) 10 SCC 800.

*27. Navtej Singh Johav. Union of India Through Secretary, Ministry of
Law and Justicg(2018) 10 SCC 1



Unit 8 : Joint Liability and Group Liability (Section 34 , Sections 141, 14!
IPC) 6 Lectures

Provisions for providing for group liability in crimes including sections 34 and 149 of
the IPC are exceptions to the general rule of criminal liability that a man should be
held liable for his own criminal acts anatnfor those of others. These provisions
providing for vicarious liability/group liability are intended to deter people from
committing offences in groups and to spare the prosecution to prove spetifsc
reusof each member of the group

28. Sureshv. State of U.P(2001) 3 SCC 673 177

29. Mizaji v. State of U.P.AIR 1959 SC 572 190

30. Maina Singhv. State of Rajasthafl976) 2 SCC 827: AIR 197 196
SC 1084

Unit 9 : Attempt (Sections 511, 307, 309 IPC 6 Lectures

There are four stages in tmemmission of crimé (i) intention to commit an
offence, (ii) preparation, (iii) attempt and (iv) forbidden consequence ensuing from
the act of the accused after the stage of preparation is over. An attempt is direct
movement towards the commission of @fence after the preparation is made. An
accused is liable for attempting to commit an offence even if the forbidden
consequence does not ensue for reasons beyond his control and he is to be punished
for creating alarm and scare in the society

31. Asganli Pradhaniav. Emperor AIR 1933 Cal. 893 203

32. Abhayanand Mishra. State of BiharAIR 1961 SC 1698 20¢

33. Om Parkastv. State of Punjal1962) 2 SCR 254 : AIR 1961 SC  21¢€
1782

34. State of Maharashtra. Mohd. Yakub(1980) 3 SCC 57 222

35. Gian Kaurv. State of Punjal(;1996) 2 SCC 648 23C

Unit_10 : Offences of Theft, Extortion, Robbery and Dacoity 6 Lectures

(Sections 378, 379, 383, 384, 390 and 391 read with sectie®s, 27, 29, 30
and 44)



36.
37.
38.

39.

Pyare Lal Bhargava. Stak of RajasthamAIR 1963 SC 1094 242
Jadunandan Singh. Emperor,AIR 1941 Pat. 129 24%
Sekarv. Arumughan{2000) Cr.L.J. 1552 (Mad.) 247

State of Karnatak&. Basavegowd#1997) Cr.L.J. 4386 (Kant.) 25(

Unit 11 : Offences of Criminal Misappropriation, Criminal Breach of Trust and

Cheating 4 Lectures
(Sections 403105, 415416 and 420 read with sections-209)
40. Jaikrishnadas Manohardas DesaiState of Bombay 255
AIR 1960 SC 889
41. Mahadeo Prasad. State of West Benga#JR 1954 SC 724 26(
42.  Akhil Kishore Ranv. Emperor,AIR 1938 Pat. 185 263
43. Shri Bhagwan S.S.V.V. Mahargj State of A.P.AIR 1999 SC 267

2332

Teaching Plan

Week 1:to introduce the concept of civil and criminal liability and
to discuss th elements of crime; and to discuss strict liability with
the help of cases.

Week 2:to wind up discussion on elements of crime and start with
the discussion on homiciddawful and unlawful; constructive
homicide; and the types of homicidEmounting tanurder and not
amounting to murder.

Week 3:to discuss the concepts of murder and culpable homicide
with the help of the ingredients of the sections 299 and 300 of the
IPC.

Week 4:to discuss the concepts of murder and culpable homicide
with the help ofthe ingredients of the sections 299 and 300 of the
IPC- understanding the operation of various sets of corresponding



clauses in sections 299 and 300, IPC. To discuss the relevant
judicial decisions at the appropriate junctures.

Week 5:to discuss th concepts of murder and culpable homicide
with the help of the ingredients of sections 299 and 300 of the IPC
with the help of the established doctrines of transferred malice and
parts of the same transactions along with the cases.

Week 6:to discuss thepecific exceptions attached to section 300
IPC and the discussion of section 384PC - causation of death
by rash or negligent act, along with the cases.

Week 7:to discuss the general exceptions in Chapter IV of the IPC
and to discuss the exceptioh grivate defence in detail with the
help of the cases.

Week 8:to discuss the offences of kidnapping and abduction along
with the cases while drawing out the main differences between
these crimes.

Week 9:to discuss the sexual offence of rape with taip lof the
cases and suggested readings while highlighting the recent
amendments in the IPC. Also to bring out the difference in
approaches of the IPC and POCSO Act.

Week 10:to discuss the sexual offences under secs 354, 377 IPC
and other recently modéd/ inserted sections with the help of the
cases and suggested readings while highlighting the recent
amendments in the IPC.

Week 11: to discuss the doctrine of combination of crimes
indicating various types of complicity with crimes and discussing
joint liability under section 34, IPC and the judicial decisions.

Week 12:to further discuss the doctrine of combination of crimes
indicating various types of complicity with crimes and discussing
group liability under sections 141 and 149, IPC and the judicia
decisions.

Week 13:to discuss inchoate liability and the related provisions on



attempt in the IP€C sections 511, 307, 308 and 309 while
describing the tests on attempt and the judicial decisions

Week 14:to wind up attempts with the discussion impossible
attempts. To start with the discussion on property offences in the
IPC.

Week 15 to discuss the property offenediseft, extortionrobbery
and dacoity under the IPC and the relevant judicial decisions.

Week 16: to discuss the property fehces misappropriation,
criminal breach of trust and cheating under the IPC and the
relevant judicial decisions.

Facilitating the achievement of Course Learning Outcomes

Unit | Course Learning Teaching and Assessment
No. | Outcomes Learning Tasks
Activity
1. Students will learr| Clas: roon| As given below
about  civil and lectures + clasg
criminal  liability; [ presentation +
mensrea anc stricl field visit  [if
liability. any, schedule
for the week
2. Students will learrn Clas roon| As given below
about thq lectures + clasg
importance of| presentations+
gradatior of men{field visit [if
rea and thg any, schedule
differentiation for the week
between the
offences of culpable
homicide nof
amounting to
murder and murder




Students will learn
about the specifi
exception: to
section 300, IPC.

Clas roon
lectures + clasg
presentation
field visit [if
any, schedled
for the week

As given below

Students will
further learn abou
gradation of men
rea in criminality,
concept of culpable
negligence ang
causation of deatl
by doing rash o
negligent acts

Clas roon]
lectures + clasg
presentation
field visit [if
any, schedule
for the week

As given below

Students will lear

Class room

As given below

about generg lectures + clasg
defensces containe| presentation +
in the IPC with| field visit [if
emphasis on  thg any, schedule
right of  privatg for the week
defence.
Students will learr| Class roomn As given below
about the bodily| lectures + clasg
offences of| presentation +
Kidnapping ang field visit [if
Abduction. any, schedule
for the week
Students will learr Class roon| As given below
about variouq lectures + class
sexual offenceq presentation
with major thrus| field visit [if

on the offence of
rape. They will also
learn about the

any, schedule
for the week




offence
penalisec by the
recent 2013
Amendment to
Criminal Laws.

sexua

Students will learr]
about the doctrine
of Joint Liability
and Group Liability
in Criminal Law.

Clas roon
lectures + clasg
presentation
field visit [if
any, schedule
for the week

As given below

Students will learr]
about the doctrin
of inchoate liability
and the varioug
tests on attempt.

Class roon]
lectures + clas
presentations+
field visit [if
any, schedule
for the week

As given below

10.

Students will learn
about the Propert
Offences of theft
extortion  robbery
and dacoity.

Class roon]
lectures + clasg
presentation
field visit [if
any, schedule
for the week

As given below

11.

Students will learn
about the Propert
Offences of
misappropriatn,

criminal  breach g

trust and cheating.

Clas: roonj
lectures + class
presentations+
field visit [if
any, schedule

for the week

As given below

IMPORTANT NOTE:

The topics, cases and suggested readings given above are not exhaustive. The
Committee of teachers teaching the Course shahltbéerty to revise the
topics/cases/suggested readings.



A U u u
tudents are required to study/refer to the legislations as amended from time to
time, and consult the latest editions of books.

*kkk



LL.B. | Term Examination, December 2015
Law of Crimed | : Question paper
Attempt any five questions

All questions carry equal marks.

(a) Explain the rationale behind punishing a person guilty of a strict liability
offence in the absence of guilty mind.

(b)Raghav Ram, a film actor, was returningnfra party past midnight when

he dozed off and the car that he was driving ran over two persons sleeping on
the pavement killing them and thereafter rammed into a pole. He was jolted
out of sleep by the impact of the accident when his car hit the poles Test
confirmed high dosage of alcohol in his blood. Discuss his liability for the
death of those two persons.

2.(a)Whatare the circumstances wherein right of private defence of body extends
to voluntarily causing death?

(b)Can a student leader on indefinfaist during a protest be foretstl in order
to save his life? Discuss in the light of relevant case law.

3.(a)A, a police sulinspector, in exercise of his lawful powers goes to the house
of a murder suspect, B, to arrest him. The-sspector behavesm an
unusually highhanded manner that provokes B. Due to this, B picks up a
kitchen knife lying nearby and thrusts it into the abdomen of A resulting in
grievous injury and ultimately death of A. During trial B pleads the defence of
grave and sudden procation. Decide.

(b)A is attacked by Z, a person of unsound mind, who has a spear in his hand.
In order to protect himself, A strikes Z with a stick on his head, resulting in his
death. During trial A pleads the right of private defence. Decide, withelpe
of relevant legislative provision.

Reshma, a 16 year old girl, fed up with her stegthers ill treatment and her
fathes stand of neutrality, writes a letter to her school principal complaining
against the atrocities and requesting him to prokigteshelter in his house.

The principal assures her that he will talk to her parents, but in the meantime,
Reshma leaves her house and goes to the priteipalise and begs him to



allow her to stay there and promises to do domestic work in rédurthe
favour. A week later Reshma is recovered from the Prirsigaduse. He is
charged under Section 363 for kidnapping from lawful guardianship. Discuss
his liability.

Would the position be any different if he had himself brought Reshma to his
place,on receiving her letter, in order to save her from theethtment of her
stepmother? Decide.

Six persons enter a house at night to commit theft. While the others are busy
looking for valuables on the ground floor of the house, one of them climbs up
to the first floor of the house and finding the magtvant sleeping alone there
rapes her and threatens to kill her if she raises an alarm. Then, he comes down
and joins his associates in the process of collecting valuables after which they
all leave thenouse. Discuss the liability of all of them for the offences of theft
and rape.

(a)What offence, if any, has been committed by X in the following:

()X finds a gold ring lying on the road. He picks it up and sells it for Rs. 5000.

(i)Y deposited her parl necklace with X. X substituted the genuine ones with
imitation pearls.

Write short notes on any two:
Stalking

Voyeurism

Disrobing

(a) AiDishonest intention is the gist of the offence of tiadfxplain. Also
discuss how extortion is different frotime crime of theft.
fiRape is a question of LawExplain the essentials of the crime of rape.

How is this law different from the law against sexual assault provided under
the POCSO Act?

Discuss the liability of X in the following. Attempt amwo out ofthe three.

(a) X stabs B who is five year old son of A in his leg due to which there is

significant blood loss. Doctors advise blood transfusion. A refuses to get it
done since his religious belief doésallow the same. B dies after three days
due to etreme blood loss.



X is learning shooting. Despite being cautioned against practicing in crowded
places, he fires shots at his dummy target after placing it in a crowded street. A
shot from his gun hits a person there causing his death.

X and B aresworn enemies. One day, finding B alone, X gives him a deep
wound in his chest with the help of a sharp dagger that pierces his heart and
causes his death.

LL.B. | Term Examination, December 2014
Law of Crimesi | : Question paper

Attempt any five questions. All questions carry equal marks.

(a) The fundamental principle of criminal liability is thathere must be
wrongful act combined with wrongful intentionElaborate.

Having taken loan from Areal Bank, A purchased a vehicle. A was to pay
regular maithly instalments. Failure to pay two consecutive instalments would
result in impounding of vehicle by the Bank. A went abroad and could not pay
three instalments. On his return, he found that the vehicle parked in the
premises was taken by the Bank thriodigeir musclemen, without his consent.
What, if any, offence has been committed by the Bank.

2.(a) Arguments between X ((husband) and W (wife) on repayment of loan to the
Bank, turned ugly. Husband slapped his wife and not satisfied with this threw
a buning stove (kerosene oil) on her. The oil with flame resulted into fire in
which the wife was engulfed. Husband tried to dose it off. However, the burn
injuries were beyond 70% which resulted into death of the wife four days later
in the hospital. Determenthe liability of the Husband X in the case.

Annoyed due to insufficient dowry brought by X, her motimelaw and

husband deliberately starved and ill treated her by locking in a room. As a
result X6 health deteriorated. One day she managed to escapach to a
hospital where she was admitted. Doctor refused the request of her husband to
send her home in such a critical condition. It took more than 10 months for the
lady to recover. Discuss the offence the methdaw and husband have
committed. Gve reasons to support your answer.

3.(a) Due to rivalry arising out of landed property between A and B, A caused
multiple injuries to B and various parts of body to teach him a lesson. B was
admitted to the hospital, where he was treated and disch&esh B was on



his way to recovery, he became negligent about his medicines. He, therefore,
developed fever and septic of two wounds. B died a week later. State the
liability of A. Cite relevant legal provisions and decided cases.

Accused X was runng a bus at a high speed on a dusty and damaged road.
While negotiating a curve with the same speed, without applying brakes, the
bus over turned, killing a pedestrian and injuring some of the passengers.
Prosecution is interested to prosecute X underi@e804A of IPC. Can they
do so and will they succeed? Give reasons.

(a) Due to breaking of communal riots between community A and B, members
of community A caused loot, plunder and fire of the property belonging to
members of community B. X, who was a&mber of community B was also
targeted. He tried to remain within closed door, to save himself and his family.
However, the mob reached and started knocking at his door. Before the mob
could enter, X fired from his licensed revolver and killed a membeofotie

mob. Mr. X is charged of murder, however he pleads his right of private
defence against his charge. Can he do so? Give reasons.

Discuss statutory limitations on the exercise of right of private defence as
laid down in the Indian Penal Code.

5.(&d) Mr. B and Ms. A who were class fellows from class Xth, developed
infatuation towards each other. They carried the relationship for 6 long years
till the boy did his masté course and was employed in good multinational.
They had promised to marry eacthet and were firm to do so, knowing fully
well they belonged to different castes. On the basis of this promise and long
relationship they entered into sexual relationship many a times.

However, finally, when boy disclosed it to his parents, they refusdd 50 on

the basis of caste. They threatened the boy of social ostracisation and even
death of both of them in case they do the same. Compelled by these reasons,
the boy married another girl. A charges the boy B of having committed rape
with her. Decidehe fate of B.

Write short notes on any two of the following:
Voluntarily causing grievous hurt by acid attack
Voyeurism

Stalking

A young girl was left to live with his maternal grandfather, as the relationship
between her mother and father were sdi One day the father (F) visited the



himself where she was kept and took her with him for a picnic. Mother (M) on
reaching home (the place where she was living), found that minor daughter has
been taken away without her or maternal grandfé&hensent. She files an

FIR, where she alleges that her daughter has been kidnapped. Advise her about
the success of her case.

(a) fiEstablishment of an overt act is not a requirement of law to allow section
34 to operate in as much as the section gets t&itiachen a criminal act is

done by common intention of alExplain.

A, B, C, D and E, all members of an unlawful assembly, decided to attack
X, who was member of a rival political party. Each one of them was explained
that the attack should not exceedcause the death. While all of them went on
one night to attack X, on reaching D and E found that Mr. X is the same
person who has deprived them earlier of some rightful claim, hence they
decided to take revenge from him(X). While A, B and C attacked Xdiyg
hockey sticks, D and E had hidden pistol, they directly shot X dead. Can A, B,
C, D and E be held guilty under Section 149 of the Indian Penal Code. Explain
your answer.

Write notes on the following:
Grave and Sudden Provocation
Impossible atterig
Distinction between kidnapping and abduction



GENERAL INTRODUCTION

*

NATURE AND DEFINITION OF CRIME
I. NATURE OF CRIME

WHAT IS A CRIME? We must answer this question at the outset. In order to
answer this question we must know first, what is lbecause the two
guestions are closely inteelated. Traditionally, we know a law to be a
command enjoining a course of conduct. The command may be of a sovereign
or of political superiors to the political inferiors; or it may be the command of

a legally onstituted body or a legislation emanating from a duly constituted
legislature to all the members of the society. A crime may, therefore, be an act
of disobedience to such a law forbidding or commanding it. But then
disobedience of all laws may not be ar&, for instance, disobedience of civil
laws or laws of inheritance or contracts. Therefore, a crime would mean
something more than a mere disobedience to a law, "it means an act which is
both forbidden by law and revolting to the moral sentiments obtingety."”

Thus robbery or murder would be a crime, because they are revolting to the
moral sentiments of the society, but a disobedience of the revenue laws or the
laws of contract would not constitute a crime. Then again, "the moral
sentiments of a socitis a flexible term, because they may change, and they
do change from time to time with the growth of the public opinion and the
social necessities of the times. So also, the moral values of one country may be
and often are quite contrary to the morduea of another country. To cite a

few instances, heresy was a crime at one time in most of the countries of the
world, because in those days it offended the moral sentiments of the society. It
was punished with burning. But nobody is punished nowadaysgoeligious
beliefs, not even in a theocratic state. The reason is obvious. Now it does not
offend the moral sentiments of the society. Adultery is another such instance.
It is a crime punishable under our Penal Code, but it is not so in some of the
cowntries of the West. Then agasnttee,.e., burning of a married woman on

the funeral pyre of her deceased husband, was for a long time considered to be
a virtue in our own country, but now it is a crime. Similarly, polygamy was not

a crime in our countryntil it was made so by the Hindu Marriage Act, 1955.
This Act, it may be stated, does not apply to Mohammedans or Christians. But
Christians are forbidden to practise polygamy under their law

*

R.C Nigam LAW OFCRIMES ININDIA25-37(1965)



of mariage, while Mohammedans are yet immune from punishment for
polygamy. All these instances go to show that the content of crime changes
from time to time in the same country and from country to country at the same
time because it is conditioned by the moralue approved of by a particular
society in a particular age in a particular country. A crime of yesterday may
become a virtue tomorrow and so also a virtue of yesterday may become a
crime tomorrow. Such being the content of crime, all attempts madetifram

to time beginning with Blackstone down to Kenny in modern times to define it
have proved abortive. Therefore, the present writer agrees with Russell when
he observes that "to define crime is a task which so far has not been
satisfactorily accomplistte by any writer. In fact, criminal offences are
basically the creation of the criminal policy adopted from time to time by
those sections of the community who are powerful or astute enough to
safeguard their own security and comfort by causing the sowepeigrer in

the state to repress conduct which they feel may endanger their position".

But a student embarking on study of principles of criminal law must
understand the chief characteristics and the true attributes of a crime. Though a
crime, as we haveesn, is difficult of a definition in the true sense of the term,

a definition of a crime must give us "the whole thing and the sole thing,"
telling us something that shall be true of every crime and yet not be true of any
other conceivable neariminal breach of law. We cannot produce such a
definition of crime as might be flexible enough to be true in all countries, in all
ages and in all times. Nevertheless, a crime may be described and its attributes
and characteristics be clearly understood. In ordexctoeve this object, we
propose to adopt two ways, namely, first, we shall distinguish crime from civil
and moral wrongs, angkcondlywe shall critically examine all the definitions
constructed by the eminent criminal jurists from time to time.

DISTINC TION BETWEEN MORAL, CIVIL AND CRIMINAL
WRONGS

In order to draw a distinction between civil and criminal liability, it becomes
necessary to know clearly what is a wrong of which all the three are species.
There are certain acts done by us which a largenthapf civilised people in

the society look upon with disapprobation, because they tend to reduce the
sum total of human happiness, to conserve which is the ultimate aim of all
laws. Such acts may be called wrongs, for instance, lying, gambling, cheating
stealing, homicide, proxying in the class, gluttony and so on. The evil



tendencies and the reflex action in the society of these acts or wrongs, as we
have now chosen to call them, differ in degree. Some of them are not
considered to be serious el as to attract law's notice. We only disapprove

of them. Such wrongs may be designated as moral wrongs, for instance, lying,
overeating or gluttony, disobedience of parents or teachers, and so on. Moral
wrongs are restrained and corrected by social &wislaws of religion.

There are other wrongs which are serious enough to attract the notice of the
law. The reaction in the society is grave enough and is expressed either by
infliction of some pain on the wrongdoer or by calling upon him to make good
the loss to the wronged person. In other words, law either awards punishment
or damages according to the gravity of the wrong done. If the law awards a
punishment for the wrong done, we call it a crime; but if the law does not
consider it serious enough toward a punishment and allows only
indemnification or damages, we call such a wrong as a civil wrong or tort. In
order to mark out the distinction between crimes and torts, we have to go deep
into the matter and study it rather elaborately.

Civil and Crimi nal Wrongs: We may state, broadly speakinfyst, that
crimes are graver wrongs than torts. There are three reasons for this distinction
between a crime and a tort. First, they constitute greater interference with the
happiness of others and affect thellwmeing not only of the particular
individual wronged but of the community as a whole. Secondly, because the
impulse to commit them is often very strong and the advantage to be gained
from the wrongful act and the facility with which it can be accomptistue

often so great and the risk of detection so small that human nature, inclined as
it is to take the shortest cut to happiness, is more likely to be tempted, more
often than not, to commit such wrongs. A pickpocket, a swindler, a gambler
are all instanes. Thirdly, ordinarily they are deliberate acts and directed by an
evil mind and are hurtful to the society by the bad example they set. Since
crimes are graver wrongs, they are singled out for punishment wittididur
objects, namely,of making an exaempf the criminal, of deterring him from
repeating the same act, of reforming him by eradicating the evil, and of
satisfying the societg feeling of vengeance. Civil wrongs, on the other hand,
are less serious wrongs, as the effect of such wrongs isoseghgo be
confined mainly to individuals and does not affect the community at large.

Secondlythe accused is treated with greater indulgence than the defendant in
civil cases. The procedure and the rules of evidence are modified in order to
reduce to aninimum the risk of an innocent person being punished. For



example, the accused is not bound to prove anything, nor is he required to
make any statement in court, nor is he compellable to answer any question or
give an explanation. However, under thentinental Laws an accused can be
interrogated.

Thirdly, if there is any reasonable doubt regarding the guilt of the accused, the
benefit of doubt is always given to the accused. It is said that it is better that
ten guilty men should escape rather tharinnocent person should suffer. But
the defendant in a civil case is not given any such benefit of doubt.

Fourthly, crimes and civil injuries are generally dealt with in different
tribunals. The former are tried in the criminal courts, while the lattehe
civil courts.

Fifthly, in case of a civil injury, the object aimed at is to indemnify the
individual wronged and to put him as far as practicable in the position he was,
before he was wronged. Therefore he can compromise the case, whereas in
criminal cases generally the state alone, as the protector of the rights of its
subjects, pursues the offender and often does so in spite of the injured party.
There are, however, exceptionslo this rule.

Lastly, an act in order to be criminal must be done wtalice or criminal
intent. In other words, there is no crime without an evil intdotus non facit
reum nisi mens sit reayhich means that the act alone does not make .a man
guilty unless his intentions were so. This essential of the crime distinguishe
from civil injuries.

Criminal and Moral Wrongs: A criminal wrong may also be distinguished
from a moral wrong. It is narrower in extent than a moral wrong. In no age or
in any nation an attempt has ever been made to treat every moral wrong as a
crime In a crime an idea of some definite gross undeniable injury to someone
is involved. Some definite overt act is necessary, but do we punish a person
for ingratitude, hardheartedness, absence of natural affection, habitual
idleness, avarice, sensuality dapride, which are all instances of moral
lapses? They might be subject of confession and penance but not criminal
proceeding. The criminal law, therefore, has a limited scope. It applies only to
definite acts of commission and omission, capable of bastomctly proved.
These acts of commission and omission cause definite evils either on definite
persons or on the community at large. Within these narrow limits there may
be a likeness between criminal law and morality. For instance, offences like
murder,rape, arson, robbery, theft and the like are equally abhorred by law
and morality. On the other hand, there are many acts which are not at all



immoral, nonetheless they are criminal. For example, breaches of statutory
regulations and bye laws are sd&d as criminal offences, although they do
not involve the slightest moral blame. So afibe failure to have a proper
light on a bicycle or keeping of a pig in a wrong place,” or the neglect in
breach of a by¢aw to cause a child to attend school dgrihe whole of the
ordinary school hours; and conversely many acts of great immorality are not
criminal offences, as for example, adultery in England, or incest in India.
However, whenever law and morals unite in condemning an act, the
punishment for thect is enhanced.

Stephen on the relationship between criminal law and morality observes:

The relation between criminal law and morality is not in all cases the
same. The two may harmonise; there may be a conflict between them, or
they may be independenin all common cases they do, and, in my
opinion, wherever and so far as it is possible, they ought to harmonise with
and support one another. Everything which is regarded as enhancing the
moral guilt of a particular offence is recognised as a reasondm@asing

the severity of the punishment awarded to it. On the other hand, the
sentence of the law is to the moral sentiment of the public in relation to
any offence what a seal is to hot wax. It converts into a permanent final
judgement what might othervisbe a transient sentiment. The mere
general suspicion or knowledge that a man has done something dishonest
may never be brought to a point, and the disapprobation excited by it may
in time pass away, but the fact that he has been convicted and punished as
a thief stamps a mark upon him for life. In short, the infliction of
punishment by law gives definite expression and a solemn ratification and
a justification to the hatred which is excited by the commission of the
offence, and which constitutes the llabor popular as distinguished from

the conscientious sanction of that part of morality which is also sanctioned
by the criminal law. The crilllinal law thus proceeds upon the principle
that it is ll1orally right to hate crilllinals, and it confirms anditifies that
sentilllent by inflicting upon criminals punishments which express it.

Criminal Law and Ethics: Let us also distinguish criminal law from ethics.
Ethics is a study of the supreme good. It deals with absolute ideal, whereas
positive morality @als with current public opinion, and law is concerned with
social relationship of men rather than with the individual's excellence of
character. The distinction between law and morality has been discussed
already. We may now bring out the distinction betw law and ethics by



citing two illustrations. Your neighbour, for instance, is dying of starvation.
Your granary is full. Is there any law that requires you to help him out of your
plenty? It may be ethically wrong or morally wrong; but not crifiyna
wrong. Then again, you are standing on the bank of a tank. A woman is filling
her pitcher. All of a sudden she gets an epileptic fit. You do not try to save
her. You may have committed an ethical wrong or a moral wrong, but will
you be punished crimitig? However, with the growth of the humanitarian
ideas, it is hoped that the conception of one's duty to others will gradually
expand, and a day might arrive when it may have to conforthe ideal
conduct which the great Persian Poet. Sheikh Saadidameiz.:filf you see

a blind man proceeding to a well, if you are silent, you commit a ayifrt@s

was what the poet said in the 13th century. But we may have to wait for a few
more decades, when we might give a different answer to the qud#gtiont

my brother's keeper?"

Are Crimes and Torts Complementary?In the foregoing, we have drawn a
clear distinction between crimes and civil injuries. In spite of those
distinctions, however, it should be remembered that crimes and torts are
complementary andat exclusive of each other. Criminal wrongs and civil
wrongs are thus not sharply separated groups of acts but are often one and
the same act as viewed from different standpoint, the difference being not
one of nature but only of relation. To ask concegrany occurrence, "is this

a crime or a tort?" is, to borrow Sir James Stephen's apt illustration, no wiser
than it would be to ask of a man, "Is he a father or a son? For he may be
both." In fact, whatever is within the scope of the penal law is crime,
whatever is a ground for a claim of damages, as for an injury, is a tort; but
there is no reason why the same act should not belong to both classes, arid
many acts do. In fact, some torts or civil injuries were erected and are being
erected into crimes, whewer the lawmaking hand comes to regard the civil
remedy for them as being inadequate. But we cannot go so far as to agree
with Blackstone when he makes a sweeping observation that "universally
every crime is a civil injury." This observation of Blackstois proved
incorrect in the following three offences which do not happen to injure any
particular individual.First, a man publishes a seditious libel or enlists
recruits for the service of some foreign belligerent. In either of these cases an
offence agmst the state has been committed but no injury is caused to any
particular individual. Secondly,an intending forgerer, who is found in
possession of a block for the purpose of forging a trade mark or engraving a



banknote or for forging a currenayote, commits a serious offence but he
causes no injury to any individuarhirdly, there are cases where though a
private individual does actually suffer by the offence, yet the sufferer is no
other than the actual criminal himself who, of course, carciaim
compensation against himself, for example, in cases of attempted suicide.
However, in England as elsewhere the process of turning of private wrongs
into public ones is not yet complete, but it is going forward year to year. For
instance, the maimingr killings of another mais cattle were formerly civil
wrongs but they were made crimes in the Hanoverian reign. Then again, it
was not until 1857 a crime for a trustee to commit a breach of trust. So also,
incest was created a crime in 1908. In fact,dhtegories of crimes are not
closed. In our own country, since Independence, many acts have now been
enacted into crimes which we could not even have conceived of, for instance,
practice of untouchability or forced labour or marrying below a certain age
and so on. A socialistic state does conceive of manysawial behaviours
punishable as crimes more frequently.

We must remember that crime is a relative concept and a changing one too.
Different societies have different views as to what constitutesranal act

and the conception of a crime may vary with the age, locality and several
other facts and circumstances. For example, people were burned for heresy a
few centuries ago, but in modern times no civilised nation punishes a man on
the ground that hprofesses a different religious view. Then again, adultery

is a crime according to our penal code, while it is a civil wrong according to
English law.



*
CONSTITUENT ELEMENTS OF CRIME
ELEMENTS OF A CRIME

The two elements of crime are mens rea actds reus Apart from these two
elements that go to make up a crime, there are two more indispensable
elements, namely, firsfla human being under a legal obligation to act in a
particular way and a fit subject for the infliction of appropriate punishiment,
and secondlyfian injury to another human being or to the society at large.
Thus the four elements that go to constitute a crime are as folfwsis:a
human being under a legal obligation to act in a particular way and a fit subject
for the infliction of appropriate punishmensecondly an evil intent omens
reaon the part of such human beirbirdly, actus reusi.e., actcommitted or
omitted in furtherance of such an intent; aodrthly, an injury to another
human being or to society at largednch an act.

A Human Being: The first element requires that the act should have been
done by a human being before it can constitute a crime punishable at law. The
human being must bBunder a legal obligation to act, and capable of being
punished .

Mens Rea: Thesecond elementvhich is an important essential of a crime, is
mens reaor guilty mind. In the entire field of criminal law there is no
important doctrine than that afens reaThe fundamental principle of English
Criminal jurisprudence, to esa maxim which has been familiar to lawyers
following the common law for several centuriesfigtus non facit reum nisi
mens sit rea. Mens reais the state of mind indicating culpability, which is
required by statute as an element of a crime. It isnconly taken to mean
some blameworthy mental condition, whether constituted by intention or
knowledge or otherwise, the absence of which on any particular occasion
negatives the intention of a crime. The teémens reé has been given to
volition, which isthe motive force behind the criminal act. It is also one of the

essential ingredients of criminal liability

As a general rule every crime requires a mental element, the nature of which
will depend upon the definition of the particular crime in questi&ren in
crimes of strict liability some mental element is required. Expressions

Edited from:R. C. Nigam Law oF CRIMES ININDIA38-43 (1965); V. Suresh

and D. Nagasaila (edsB,S. ACHUTHENPILLAIGs CRIMINAL LAW 42-47(9 edn.,
2006)



connoting therequirement of a mental element includ@vith inten
Gecklesslyy dinlawfullyg dmaliciouslyd d@nlawfully and maliciousl§
awilfully § &nowinglyg &nowing or believing draudulently dishonestlg
corrupthd @allowingg and@ermittingd Ead of these expressions is capable

of bearing a meaning, which differs from that ascribed to any other. The
meaning of each must be determined in the context in which it appears, and
the same expression may bear a different meaning in different contegts. Un
the IPC, guilt in respect of almost all offences is fastened either on the ground

of intention or knowledge or reason to belieyd the offences under the
Code are qualified by one or the other words such as wrongful gain or
wrongful loss, dishonestl fraudulently, reason to believe, criminal knowledge

or intention, intentional coperation, voluntarily, malignantly, wantonly. All
these words describe the mental condition required at the time of commission
of the offence, in order to constitute arfiesice. Thus, though the wordens

rea as such is nowhere found in the IPC, its essence is reflected in almost all
the provisions of the code. The existence of the mental element or guilty mind
or mens reaat the time of commission of trectus reusor theact alone will

make the act an offence.

Generally, subject to both qualification and exception, a person is not
criminally liable for a crime unless he intends to cause, foresees that he will
probably cause, or at the lowest, foresees that he may cheseletents
which constitute the crime in question. Although the view has been expressed
that it is impossible to ascribe any particular meaning to the teems rea
concepts such as those of intention, recklessness and knowledge are
commonly used as thzasis for criminal liability and in some respects may be
said to be fundamental to it:

Intention: To intend is to have in mind a fixed purpose to reach a desired
objective; it is used to denote the state of mind of a man who not only foresees
but also deses the possible consequences of his conduct. The idea foresees
but also desires the possible consequences of his conduct. The idea of
dntentiord in law is not always expressed by the wordstentior
dntentionallyd or dwith intent ta@ It is expressg also by words such as
ovoluntarilyg dwilfully 6 or @eliberately etc. Section 298 IPC makes the
uttering of words or making gestures with deliberate intent to wound the
religious feelings punishable under the Act. ON a plain reading of the section,
the words @eliberaté and Gntentb seem synonymous. An act is intentional if,
and in so far as it exists in idea before it exists in fact, the idea realizing itself



in the fact because of the desire by which it is accompanied. Intention does not
mean ulimate aim and object. Nor is it a synonym for motive.

Transferred intention: Where a person intends to commit a particular crime
and brings about the elements which constitute that crime, he may be
convicted notwithstanding that the crime takes effea manner which was
unintended or unforeseen. A, intends to kill B by poisoning. A places a glass
of milk with poison on the table of B knowing that at the time of going to bed
B takes glass of milk. On that fateful night instead of B, C enters the bedroom
of B and takes the glass of milk and dies in consequence. A is liable for the
killing of C under the principle of transferred intention or malice.

Intention and Motive: Intention and motive are often confused as being one
and the same. The two, howevare distinct and have to be distinguished. The
mental element of a crime ordinarily involves no reference to motive. Motive
is something which prompts a man to form an intention. Intention has been
defined as the fixed direction of the mind to a particutdmject, or
determination to act in a particular manner and it is distinguishable from
motive which incites or stimulates action. Sometimes, motive plays an
important role and becomes a compelling force to commit a crime and,
therefore, motive behind theime become a relevant factor for knowing the
intention of a person. I®m Prakash v. State of Uttranchal [(2003) 1

SCC 648] andtate of UP v. Arun Kumar Gupta [(2003) 2 SCC 202] the
Supreme Court rejected the plea that the prosecution could not sigaify t
motive for the crime holding that failure to prove motive is irrelevant in a case
wherein the guilt of the accused is proved otherwise. It needs to be emphasised
that motive is not an essential element of an offence but motive helps us to
know the intetion of a person. Motive is relevant and important on the
guestion of intention.

Intention and knowledge: The termsdntentiord and &nowledgé which
denote mens rea appear in Sections 299 and 300, having different
consequences. Intention and knowledge ased as alternate ingredients to
constitute the offence of culpable homicide. However, intention and
knowledge are two different things. Intention is the desire to achieve a certain
purpose while knowledge is awareness on the part of the person conakerned
the consequence of his act of omission or commission, indicating his state of
mind. The demarcating line between knowledge and intention is no doubt thin,
but it is not difficult to perceive that they connote different things. There may
be knowledge ofhe likely consequences without any intention to cause the



consequences. For example, a mother jumps into a well along with her child in
her arms to save herself and her child from the cruelty of her husband. The
child dies but the mother survivehe act of the mother is culpable homicide.
She might not have intended to cause death of the child but, as a person having
prudent mind, which law assumes every person to have, she ought to have
known that jumping into the well along with the child wdeely to cause the

death of the child. She ought to have known as prudent member of the society
that her act was likely to cause death even when she may not have intended to
cause the death of the child.

Recklessnesstntention cannot exist without foresigy but foresight can exist
without intention. For a man may foresee the possible or even probable
consequences of his conduct and yet not desire this state of risk of bringing
about the unwished result. This state of mind is knowa@exklessness The
words@astbanddashnesdhave also been used to indicate this same attitude.

Negligence: If anything is done without any advertence to the consequent
event or result, the mental state in such situation signifies negligence. The
event may be harmless loarmful; if harmful the question arises whether there

is legal liability for it. In civil law (common law) it is decided by considering
whether or not a reasonable man in the same circumstances would have
realized the prospect of harm and would have swmpechanged his course

so as to avoid it. If a reasonable man would not, then there is no liability and
the harm must lie where it falls. The wadtegligencg therefore, is used to
denote blameworthy inadvertence. It should be recognized that at colisamnon
there is no criminal liability for harm thus caused by inadvertence. Strictly
speaking, negligence may not be a fornmains realt is more in the nature of

a legal fault. However, it is made punishable for a utilitarian purpose of hoping
to improve moplds standards of behaviour. Criminal liability for negligence

is exceptional at common law; manslaughter appears to be the only common
law crime, which may result from negligence. Crimes of negligence may be
created by statute, and a statute may peovtitht it is a defence to charges
brought under its provisions for the accused to prove that he was not negligent.
Conversely, negligence with regard to some subsidiary element iacthe
reusof a crime may deprive the accused of a statutory defenashwould
otherwise have been available to him.

Advertent negligence is commonly termed as wilful negligence or
recklessness. In other words, inadvertent negligence may be distinguished as
simple. In the former the harm done is foreseen as possible @bpediut it



is not willed. In the latter it is neither foreseen nor willed. In each case
carelessness, i.e. to say indifference as to the consequences, is present; but in
the former this indifference does not, while in the latter it does preverd thes
consequences from being foreseen. The physician who treats a patient
improperly through ignorance or forgetfulness is guilty of simple or
inadvertent negligence; but if he does the same in order to save himself
trouble, or by way of a scientific experimtewith full recognition of the
danger so incurred, his negligence is wilful. It may be important to state here
that the wilful wrong doer is liable because he desires to do the harm; the
negligent wrong doer is liable because he does not sufficientisedesavoid

it. He who will excuse himself on the ground that he meant no evil is still open
to the reply:=- perhaps you did not, but at all event you might have avoided it if
you had sufficiently desire to do so; and you are held liable not because you
desired the mischief, but because you were careless and indifferent whether it
ensured or not. It is on this ground that negligence is treated as a forensf

rea, standing side by side with wrongful intention as a formal ground of
responsibility.

Actus Reus: To constitute a crime the third element, which we have called
actus reusor which Russeﬁ has termed a#iphysical ever, is necessary.

Now what is thisactus reu@2 It is a physical result of human conduct. When
criminal policy regards such a condws sufficiently harmful it is prohibited

and the criminal policy provides a sanction or penalty for its commission. The
actus reusnay be defined in the words of Kenny toiisich result of human
conduct as the law seeks to preuéz3n18uch human conduehay consist of

acts of commission as well as acts of omission. Section 32 of our Penal Code
lays down:iWords which refer to acts done extend also to illegal omissions.

It is, of course, necessary that the act done or omitted to be done must be an
act fabidden or commanded by some statute law, otherwise, it may not
constitute a crime. Suppose, an executioner hangs a condemned prisoner with
the intention of hanging him. Here all the three elements obviously are present,
yet he would not be committing airtre because he is acting in accordance
with a law enjoining him to act. So also if a surgeon in the course of an
operation, which he knew to be dangerous, with the best of his skill and

Russell,op. cit p. 27
It includes not only the result of actixzendu%t (i.e. a deed), but also the result of inactivity.
Kenny,Outlines of Criminal Law (17t Ed.), p. 14.



care performs it and yet the death of the patient is caused, he would not be
guilty of committing a crime because he hadmens redo conmit it.

As regards acts of omission which make a man criminally responsible, the rule
is that no one would be held liable for the lawful consequences of his omission
unless it is proved that he was under a legal obligation to act. In other words,
some du should have been imposed upon him by law, which he has omitted
to discharge. Under the Penal Code, Section 43 lays down that the word
fiillegalo is applicable to everything which is an offence or which is prohibited
by law, or which furnishes a ground farcivil action; and a person is said to

be filegally bound to do whatever it is illegal in him to oitherefore, an
illegal omission would apply to omissions of everything which he is legally
bound to do. These indicate problemscius reusve have dicussed in detail
elsewhere. However, the two elemeattus reusand mens reaare distinct
elements of a crime. They must always be distinguished and must be present in
order that a crime may be constituted. The mental elementeas reain
modern timesneans that the pers@nconduct must be voluntary and it must
also be actuated by a guilty mind, whaletus reusddenotes the physical result

of the conduct, namely, it should be a violation of some law, statutory or
otherwise, prohibiting or commandingeticonduct.

Injury to Human Being: The fourth element, as we have pointed out ahsve,

an injury to another human being or to society at large. This injury to another
human being should be illegally caused to any person in body, mind,
reputation or propgy. Therefore, it becomes clear that the consequences of
harmful conduct may not only cause a bodily harm to another person, it may
cause harm to his mind or to his property or to his reputation. Sometimes, by a
harmful conduct no injury is caused to arethuman being, yet the act may

be held liable as a crime, because in such a case harm is caused to the society
at large. All the public offences, especially offences against the state, e.g.
treason, sedition, etc. are instances of such harms. They atexltte be very
grave offences and punished very severely also.

We may state again that there are four essential elements that go to constitute a
crime. First, the wrongdoer who must be a human being and must have the
capacity to commit a crime, so tha may be a fit subject for the infliction of

an appropriate punishment. Secondly, there should be an evil intemgns

rea on the part of such human being. This is also known as the subjective
element of a crime. Thirdly, there should beaatus reusi.e. an act



committed or omitted in furtherance of such evil intenin@ns reaThis may

be called the objective element of a crime. Lastly, as a result of the conduct of
the human being acting with an evil mind, an injury should have been caused
to another human being or to the society at large. Such an injury should have
been caused to any other person in body, mind, reputation or property. If all
these elements are present, generally, we would say that a crime has been
constituted. However, in someases we find that a crime is constituted,
although there is nmens reaat all. These are known as cases of strict liability.
Then again, in some cases a crime is constituted, althougittiliereus has

not consummated and no injury has resulted to @argon. Sucltases are
known as inchoate crimes, like attempt, abetment or conspiracy. So also, a
crime may be constituted where only the first two elements are present. In
other words, when there is intention alone or even in some cases there may be
an asembly alone of the persons without any intention at all. These are
exceptional cases of very serious crimes which are taken notice of by the state
in the larger interests of the peace and tranquillity of the society.

*kkkk



State of Maharashtras. Mayer Hans George
(1965) 1 SCR 123: AIR 1965 SC 722

K. SUBBA RAOQ, J. - | regret my inability to agree. This appeal raises the question of the
scope of the ban imposed by the Central Government and the Central Board of Revenue in
exercise of the powers demred on them under Section 8 of the Foreign Exchange
Regulation Act, 1947 against persons transporting prohibited articles through India.

In exercise of the powers conferred under Section 8 of the Act the Government of India
issued on August 25, 1948natification that gold and gold articles, among others, should not be
brought into India or sent to India except with the general or special permission of the Reserve
Bank of India. On the same date the Reserve Bank of India issued a notification gieingral
permission for bringing or sending any such gold provided it was on through transit to a place
outside India. On November 24, 1962, the Reserve Bank of India published a notification dated
November 8, 1962 in supersession of its earlier notifingilacing further

restrictions on the transit of such gold to a place outside the territory of India, one of them
being that such gold should be declared infiknifesd for transit in thefisame bottom

cargm or fitranshipment cargo The respondent lefZurich by a Swiss aeroplane on
November 27, 1962, which touched Santa Cruz Airport at 6.05 a.m. on the next day. The
Customs Officers, on the basis of previous information, searched for the respondent and found
him sitting in the plane. On a search of ge¥son of the respondent it was found that he had
put on a jacket containing 28 compartments and in 19 of them he was carrying gold slabs
weighing approximately 34 kilos. It was also found that the respondent was a passenger
bound for Manila. The other ¢ are not necessary for this appeal. Till November 24, 1962
there was a general permission for a person to bring or send gold into India, if it was on

through transit to a place outside the territory of India; but from that date it could not be so
done except on the condition that it was declared in fiManifest for transit asfisame

bottom cargo or fitranshipment cargo When the respondent boarded the Swiss plane at
Zurich on November 27, 1962, he could not have had knowledge of the fact that the said
condition had been imposed on the general permission given by the earlier naotification. The
gold was carried on the person of the respondent and he was only sitting in the plane after it
touched the Santa Cruz Airport. The respondent was prosecutedfotiig gold into India

under Section 8(1) of the Act, read with Section 28(thereof, and under Section 167{8)(

of the Sea Customs Act. The learned Presidency Magistrate found the diuitgd on the

two counts and sentenced him to rigorous isggrment for one year. On appeal the High
Court of Bombay held that the second proviso to the relevant notification issued by the
Central Government did not apply to a person carrying gold with him on his body, that even if
it applied, themens reabeing anecessary ingredient of the offence, the respondent who
brought gold into India for transit to Manila, did not know that during the crucial period such
a condition had been imposed and, therefore, he did not commit any offence. On those
findings, it heldthat the respondent was not guilty under any of the aforesaid sections. In the
result the conviction made by the Presidency Magistrate was set aside. This appeal has been
preferred by special leave against the said order of the High Court.
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Learned SolicitoitGeneral, appearing for the State of Maharashtra, contends that the
Act was enacted to prevent smuggling of gold in the interests of the economic stability of the
country and, therefore, in construing tieéevant provisions of such an Act there is no scope
for applying the presumption of common law thagns reas a necessary ingredient of the
offence. The object of the statute and the mandatory terms of the relevant provisions, the
argument proceeds, netbany such presumption and indicate tin@ns reds not a necessary
ingredient of the offence. He further contents that on a reasonable construction of the second
proviso of the natification dated November 8, 1962 issued by the Board of Revenue,dt shoul
be held that the general permission for bringing gold into India is subject to the condition laid
down in the second proviso and that, as in the present case the gold was not disclosed in the
Manifest, the respondent contravened the terms thereof andtheasfore liable to be
convicted under the aforesaid sections of the Foreign Exchange Act. No argument was
advanced before us under Section 168(&)f the Sea Customs Act and, therefore, nothing
need be said about that section.

Learned counsel for theespondent sought to sustain the acquittal of his client
practically on the grounds which found favour with the High Court. | shall consider in detail
his argument at the appropriate places of the judgment.

The first question turns upon the relevant mns of the Act and the notifications
issued thereunder. At the outset it would be convenient to read the relevant parts of the said
provisions and the notifications, for the answer to the question raised depends upon them.

u u u
1) The Central Government maby notification in the Official Gazette, order that
subject to such exemptions, if any, as may be contained in the notification, no person
shall, except with the general or special permission of the Reserve Bank and on payment
of the fee, if any, presibed bring or send into India any gold....
Explanationd The bringing or sending into any port or place in India of any such article
as aforesaid intended to be taken out of India without being removed from the ship or
conveyance in which it is being cai shall nonetheless be deemed to be bringing, or as
the case may be, sending into India of that article for the purpose of this section.

In exercise of the power conferred by the said section on the Central Government, it had
issued the following notif@tion dated August 25, 1948 (as amended upto July 31, 1958):

In exercise of the powers conferred by -selotion (1) of Section 8 of the Foreign
Exchange Regulation Act, 1947 and in supersession of the Notification of the
Government of India ... the Centf@overnment is pleased to direct that, except with the
general or special permission of the Reserve Bank no person shall bring or send into India
from any place out of India:

(a) any gold coin, gold bullion, gold sheets or gold ingot, whether refinadtpr..

The Reserve Bank of India issued a notification dated August 25, 1948 giving a general
permission in the following terms:

The Reserve Bank of India is hereby pleased to give general permission to the bringing or
sending of any such gold or @ivby sea or air into any port in India provided that the
gold or silver &) is on through transit to a place which is outside btth¢ territory of

India and {{) the Portuguese Territories which are adjacent to or surrounded by the
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territory of India andlf) is not removed from the carrying ship or aircraft, except for the
purpose of transhipment.

On November 8, 1962, in supersession of the said notification the Reserve Bank of India
issued the fobwing notification which was published in the Official Gazette on November
24, 1962:

(T)he Reserve Bank of India gives general permission to the bringing or sending of
any of the following articles, namely,
(a) any gold coin, gold bullion, gold sheetsgmid ingot, whether refined or not, into any
port or place in India when such articles is on through transit to a place which is outside
the territory of India. Provided that such article is not removed from the ship or
conveyance in which it is being cad except for the purpose of transhipment;

Provided further that it is declared in the manifest for transit as same bottom cargo or
transhipment cargo.

The combined effect of the terms of the section and the notifications may be stated thus:
No gold ca be brought in or sent to India though it is on through transit to a place which is
outside India except with the general or special permission of the Reserve Bank of India. Till
November 24, 1962, under the general permission given by the Reserve Badla&uch
gold could be brought in or sent to India if it was not removed from the ship or aircraft except
for the purpose of transhipment. But from that date another condition was imposed thereon,
namely, that such gold shall be declared in the martifessit asfisame bottom cargoor
fitranshipment cargo.

Pausing here, it will be useful to notice the meaning of some of the technical words

used in the second proviso to the notification. The object of maintaining a transit manifest for
cargo, as explaed by the High Court, is twofold, nameRto keep a record of goods delivered

into the custody of the carrier for safe carriage and to enable the Customs Authorities to check and
verify the dutiable goods which arrive by a particular figitCarga is a shipload or the lading of

a ship. No statutory or accepted definition of the wiwdrga has been placed before us. While

the appellant contends that all the goods carried in a ship or plane is cargo, the respondents
counsel argues that nothing is catgdess it is included in the

manifest. But what should be included and what need not be included in the manifest is not
made clear. It is said that the expressiisame bottom cargoand fitransit cargo throw

some light on the meaning of the wdicarga. Article 606 of the Chapter diiShipping and
Navigatiord in Halsbury& Laws of England 3rd Edn., Vol. 35, at p. 426, brings out the
distinction between the two types of cargo. If the cargo is to be carried to its destination by the
same conveyance thrgliout the voyage or journey it is describedisame bottom cargb.

On the other hand, if the cargo is to be transhipped from one conveyance to another during the
course of transit, it is callefkranshipment carg0.This distinction also does not throwyan

light on the meaning of the woifitarga. If the expressioriicarg® takes in all the goods
carried in the plane, whether it is carried under the personal care of the passenger or

entrusted to the care of the officer in charge of the cargo, both tlgogageof cargo can
squarely fall under the said two heads. Does the vahifesd throw any light? Inspector
Darine Bejan Bhappu says in his evidence that manifest for transit discloses only such goods
as are unaccompanied baggage but on the samedtighthafiaccompanied baggage is
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never manifested as Cargo Manifesin the absence of any material or evidence to the
contrary, this statement must be accepted as a correct representation of theractical p
obtaining in such matters. But that practice does not prevent the imposition of a statutory
obligation to include accompanied baggage also as an item in the manifest if a passenger
seeks to take advantage of the general permission given therduwaterot see any inherent
impossibility implicit in the expressioficarga compelling me to exclude an accompanied
baggage from the said expression.

Now let me look at the second proviso of the notification dated November 8, 1962.
Under Section 8 of théct there is ban against bringing or sending into India gold. The
notification lifts the ban to some extent. It says that a person can bring into any port or place
in India gold when the same is on through transit to a place which is outside the tefritory
India, provided that it is declared in the manifest for transifiseme bottom cargo or
transhipment cargp It is, therefore, not an absolute permission but one conditioned by the
said proviso. If the permission is sought to be availed of, the camdihould be complied
with. It is a condition precedent for availing of the permission.

Learned counsel for the respondent contends that the said construction of the proviso

would preclude a person from carrying small articles of gold on his persachifasticle

could not be declared in the manifest for transifissme bottom cargoor fitranshipment

cargm and that could not have been the intention of the Board of Revenue. On that basis, the
argument proceeds, the second proviso should be made yoaabpko such cargo to which

the said proviso applies and the general permission to bring gold into India would apply to all
other gold not covered by the second proviso. This argument, if accepted, would enable a
passenger to circumvent the proviso byryiag gold on his body by diverse methods. The
present case illustrates how such a construction can defeat the purpose of the Act itself. |
cannot accept such a construction unless the terms of the natification compel me to do so. | do
not see any such pgulsion. The alternative construction for which the appellant contends
no doubt prevents a passenger from carrying with him small articles of gold. The learned
Solicitor-General relies upon certain rules permitting a passenger to bring into India on his
person small articles of gold, bei faciethose rules do not appear to apply to a person
passing through India to a foreign country. No doubt to have international goodwill the
appropriate authority may be well advised to give permission for such sti@ésaof gold

or any other article for being carried by a person with him on his way through India to foreign
countries. But for one reason or other, the general permission in express terms says that gold
shall be declared in the manifest and | do not see any provision of law has been placed
before us, why gold carried on a person cannot be declared in the manifest if that person seeks
to avail himself of the permission. Though | appreciate the inconvenience and irritation that
will be caused to passgersbonafidepassing through our country to foreign countries for
honest purposes, | cannot see my way to interpret the second proviso in such a way as to
defeat its purpose. |, therefore, hold that on a fair construction of the notification dated
Novemter 8, 1962 that the general permission can be taken advantage of only by a person
passing through India to a foreign country if he declares the gold in his possession in the
manifest for transit aBsame bottom cargoor fitranshipment cargo
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The next argument is thatens reais an essential ingredient of the offence under
Section 8 of the Act, read with Section 28{(a) thereof. Under Section 8 no person shall,
except with the general or special pessnon of the Reserve Bank of India, bring or send to
India any gold. Under the notification dated November 8, 1962, and published on November
24, 1962, as interpreted by me, such gold to earn the permission shall be declared in the
manifest. The sectionead with the said notification, prohibits bringing or sending to India
gold intended to be taken out of India unless it is declared in the manifest. If any person
brings into or sends to India any gold without declaring it in such manifest, he will kg doin
an act in contravention of Section 8 of the Act read with the notification and, therefore, he
will be contravening he provisions of the Act. Under Section-28@&) of the Act he will be
liable to punishment of imprisonment which may extend to two yeassith fine or with
both. The question is whether the intention of the legislature is to punish persons who break
the said law without a guilty mind. The doctrinenoéns rean the context of statutory crimes
has been the subjestatter of many decisienin England as well as in our country. | shall
briefly consider some of the important standard textbooks and decisions cited at the Bar to
ascertain its exact scope.

In Russell on Crimellth Edn., Vol. 1, it is stated at p. 64:

... there is a presumpti that in any statutory crime the common law mental element,
mens reais an essential ingredient.

On the question how to rebut this presumption, the learned author points out that the policy of
the courts is unpredictable. | shall notice some of thésidas which appear to substantiate

the autho@s view. InHalsbury& Laws of England 3rd Edn., Vol. 10, in para 508, at p. 273,

the following passage appears:

A statutory crime may or may not contain an express definition of the necessary state of
mind. A statute may require a specific intention, malice, knowledge, willfulness, or
recklessness. On the other hand, it may be silent as to any requiremansofeaand

in such a case in order to determine whether onrests reajs an essential element of

the offence it is necessary to look at the objects and terms of the statute.

This passage also indicates that the absence of any specific mention of a state of mind as an
ingredient of an offence in a statute is not decisive of the question wine¢imsrea, is an
ingredient of the offence or not: it depends upon the object and the terms of the statute. So
too, Archbold in his book oi€riminal Pleading, Evidence and Practice85th Edn., says

much to the same effect at p. 48 thus:

It has always been a pdiple of the common law thatens reais an essential element in

the commission of any criminal offence against the common law.... In the case of
statutory offences it depends on the effect of the statute.... There is a presumption that
mens reais anessential ingredient in a statutory offence, but this presumption is liable to
be displaced either by the words of the statute creating the offence or by the- subject
matter with which it deals.

The leading case on the subjecBigerrasv. De Rutzern(1895) 1 QB 918, 921]. Section
16(2) of the Licensing Act, 1872, prohibited a licenced victualler from supplying liquor to a
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police constable while on duty. It was held that that section did not apply whesacet
victuallerbona fidebelieved that the police officer was off duty. Wright, J., observed:

There is a presumption thahens rea,an evil intention, or a knowledge of the
wrongfulness of the act, is an essential ingredient in every offence; bptélsamption

is liable to be displaced either by the words of the statute creating the offence or by the
subjectmatter with which it deals, and both must be considered.

This sums up the statement of the law that has been practically adopted in |aiendeci
The Privy Council inJacob Bruhnv. King on the Prosecution of the Opium FarmdLR
(1909) AC 317, 324] construed Section 73 of the Straits Settlements Opium Ordinance, 1906.
Section 73 of the said Ordinance stated that if any ship was used fatatigeg landing,
removal, carriage or conveyance of any opium or chandu contrary to the provisions of the said
Ordinance or of the rules made thereunder, the master and owner thereof would be liable to a
fine. The section also laid down the rule of evigkethat if a particular quantity of opium was
found in the ship that was evidence that the ship had been used for importation of opium,
unless it was proved to the satisfaction of the court that every reasonable precaution had been
taken to prevent such ersof such ship and that none of the officers, their servants or the crew
or any persons employed on board the ship, were implicated therein. The said provisions are
very clear; the offence is defined, the relevant evidence is described and the burdenief p
placed upon the accused. In the context of that section the Judicial Committee observed:

By this Ordinance every person other than the opium farmer is prohibited from importing
or exporting chandu. If any other person does so, he prima facie tomgtime under

the provisions of the Ordinance. If it be provided in the Ordinance, as it is, that certain
facts, if established, justify or excuse what is prima facie a crime, then the burden of
proving those facts obviously rests on the party accuseruth, this objection is but the
objection in another form, that knowledge is a necessary element in crime, and it is
answered by the same reasoning.

It would be seen from the aforesaid observation that in thatncase reaywas not really
excluded btuithe burden of proof to negativeens reawas placed upon the accused. In
Peark$Dairies Ltd.v. Tottenham Food Control Committe1919) 88 LJ KB 623, 626] the
Court of Appeal considered the scope of Regulations 3 and 6 of the Margarine (Maximum
Priceg Order, 1917. The appellaftassistant, in violation of their instructions, but by an
innocent mistake, sold margarine to a customer at the price of 1 sh. per Ib. giving only
14v50zs. by weight instead of 16 ozs. The appellants were prosecuted forrealigagine at
a price exceeding the maximum price fixed and one of the contentions raised on behalf of the
accused was thamens reapn the part of the appellants was not an essential element of the
offence. Lord Coleridge, J., cited with approval thdofeing passage of Channell, J., in
Pearks, Gunston & Tee, Ltdz. Ward[(1902) 71 LJ KB 656]:

But there are exceptions to this rule in the case of guisinal offences, as they may be
termed, that is to say, where certain acts are forbidden by law argknalty, possibly

even under a personal penalty, such as imprisonment, at any rate in default of payment, of
a fine; and the reason for this is, that the legislature has thought it so important to prevent
the particular act from being committed thadlisolutely forbids it to be done; and if it is

done the offender is liable to a penalty whether he hadnamg reaor not,
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and whether or not he intended to commit a breach of the law. Where theohthiss
character then the master, who, in fact, has done the forbidden thing through his servant,
is responsible and is liable to a penalty. There is no reason why he should not be, because
the very object of the legislature was to forbid the thing ailbsigl

This decision states the same principle in a different form. It also places emphasis on the
terms and the object of the statute in the context of the question winethereais excluded
or not. The decision iRexv. Jacobg[(1944) KB 417] aroseut of an agreement to sell price
controlled goods at excess price. The defence was that the accused was ignorant of the proper
price. The Court of Criminal Appeal held that in the summing up the direction given by the
Judge to the jury that it was notaessary that the prosecution should prove that the
appellants knew what the permitted price was but that they need only show in fact a sale at an
excessive price had taken place, was correct in law. This only illustrates that on a construction
of the parttular statute, having regard to the object of the statute and its terms, the Court may
hold thatmens reais not a necessary ingredient of the offenceéBrend v. Wood[(1946) 62
The Times LR 462, 463] dealing with an emergency legislation relatiffgelorationing,
Goddard, C.J., observed:

There are statutes and regulations in which Parliament has been not to create offences and
make people responsible before criminal courts although there is an abserarereta,

but it is certainly not the Cous duty to be acute to find thahens rea,s not a
constituent part of a crime. It is of the utmost importance for the protection of the liberty

of the subject that a Court should always bear in mind that, unless a statute, either clearly
or by necessary intipation, rules outmens reaas a constituent part of a crime, the Court
should not find a man guilty of an offence against the criminal law unless he has a guilty
mind.

This caution administered by an eminent and experienced Judge in the matter of
constuing such statutes cannot easily be ignored. The Judicial Commit&@inas Mall
Bairoloya v. King-Emperor [(1947) ILR 26 Pat 460, 469 (PC)] was dealing with a case in
which one of the appellants was charged with an offence under the rules madeegfiine
Defence of India Act, 1939, of selling salt at prices exceeding those prescribed under the
rules, though the sales were made without the app@&@l&anbwledge by one of his servants.
Lord Parcq, speaking for the Board, approved the view exgrdgs&oddard, C.J., iBrend
v. Woodand observed:

Their Lordships agree with the view which was recently expressed by the Lord Chief
Justice of England, when he sadt: is in my opinion the utmost importance for the
protection of the liberty of the sjdet that a court should always bear in mind that, unless
the statute, either clearly or by necessary implication, rulesyens reaas a constituent

part of a crime, a defendant should not be found guilty of an offence against the criminal
law unless héas got a guilty ming.

The acceptance of the principle by the Judicial Committeentlbat reajs a constituent
part of a crime unless the statute clearly or by necessary implication excludes the same, and
the application of the same to a welfare meass an indication that the Court shall not be
astute in construing a statute to ignamens reapn a slippery ground of a welfare measure
unless the statute compels it to do so. Indeed, in that case the Judicial Committee refused to
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accept the argument that where there is an absolute prohibition, no questi@m®frea,

arises. The Privy Council again lim Chin Aik v. Queen[(1963) AC 160, 174, 175]
reviewed the entire law on the question in an illuatiimg judgment and approached the
guestion, if | may say so, from a correct perspective. By Section 6 of the Immigration
Ordinance, 1952, of the State of Singapdteshall not be lawful for any person other than a
citizen of Singapore to enter the cojofrom the Federation or having entered the colony
from the Federation to remain in the Colony if such person has been prohibited by order made
under Section 9 of this Ordinance from entering the cal@md Section 9, in the case of an
order directed to aingle individual, contained no provision for publishing the order or for
otherwise bringing it to the attention of the person named. The Minister made an order
prohibiting the appellant from entering the colony and forwarded it to the Immigration officer
There was no evidence that the order had in fact come to the notice or attention of the
appellant. He was prosecuted for contravening Section 6(2) of the Ordinance. Lord Evershed,
speaking for the Board, reaffirmed the formulations cited from the judgofewright, J.,

and accepted by Lord de ParcgSrinivas Mul Bairoliya case On a review of the cadaw

on the subject and the principles enunciated therein, the Judicial Committee came to the
following conclusion:

But it is not enough in their Lordgigdopinion merely to label the statute as one dealing
with a grave social evil and from that to infer that strict liability was intended. It is
pertinent also to inquire whether putting the defendant under strict liability will assist in
the enforcementfahe regulations. That means that there must be something he can do,
directly or indirectly, by supervision or inspection, by improvement of his business
methods or by exhorting those whom he may be expected to influence or control, which
will promote theobservance of the regulations. Unless this is so, there is no reason in
penalising him, and it cannot be inferred that the legislature imposed strict liability
merely in order to find a luckless victim.

The same idea was repeated thus:

Where it can be fown that the imposition of strict liability would result in the
prosecution and conviction of a class of persons whose conduct could not in any way
affect the observance of the law, Their Lordships consider that, even where the statute is
dealing with a gave social evil, strict liability is not likely to be intended.

Dealing with the facts of the case before it, the Privy Council proceeded to illustrate the
principle thus:

But Mr. Le Quesne was unable to point to anything that the appellant couldiypbssib

done so as to ensure that he complied with the regulations. It was not, for example,
suggested that it would be practicable for him to make continuous inquiry to see whether
an order had been made against him. Clearly one of the objects of thar@glis the
expulsion of prohibited persons from Singapore, but there is nothing that a man can do
about it, before the commission of the offence, there is no practical or sensible way in
which he can ascertain whether he is a prohibited person or not.

On that reasoning the Judicial Committee held that the accused was not guilty of the
offence with which he was charged. This decision adds a new dimension to the rule of
construction of a statute in the contextridns reaaccepted by earlier decisions. feéhit
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accepts the rule that for the purpose of ascertaining whether a statute exotimdeszaor

not, the object of the statute and its wording must be weighed, it lays dowmehatrea

cannot be exaded unless the person or persons aimed at by the prohibition are in a position
to observe the law or to promote the observance of the law. We shall revert to this decision at
a later stage in a different context. This CourRethula Hariparasada Raw. State[(1951)

SCR 322] speaking through Fazl Ali, J., accepted the observations made by the Lord Chief
Justice of England iBrend v. Wood The decision of this Court ilndo-China Steam
Navigation Co. Ltdv. Jasjit Singh, Additional Collector of Custom§alcutta[Civil Appeal

No 770 of 1962 (judgement delivered o12-84)] is strongly relied upon by the appellant in
support of the contention thatens reajs out of place in construing statutes similar to that
under inquiry now. There, this Court was cemed with the interpretation of SectionA2f

the Sea Customs Act, 1878. The Ifdbina Steam Navigation Co. Ltd., which carries on the
business of carriage of goods and passengers by sea, owns a fleet of ships, and has been
carrying on its businessifover 80 years. One of the routes plied by its ships is the Calcutta
JaparCalcutta route. The vessehstern Sagarrived at Calcutta on October 29, 1957. On a
search it was found that a hole was covered with a piece of wood and over painted and when
the hole was opened a large quantity of gold in bars was discovered. After following the
prescribed procedure the Customs Authorities made an order confiscating the vessel in
addition to imposing other penalties. One of the contentions raised was that S2aiaf

the Sea Customs Act the infringement whereof was the occasion for the confiscation could
not be invoked unlessens reawas established. Under that section no vessel constructed,
adapted, altered or fitted for the purpose of concealing goodsesttat, or be within, the

limits of any port in India, or the Indian customs waters. This Court in construing the scheme
and object of the Sea Customs Act came to the conclusiomérs reaywas not a necessary
ingredient of the offence, as, if that was, the statute would become a déztter. That
decision was given on the basis of the clear object of the statute and on a construction of the
provisions of that statute which implemented the said object. It does not help us in construing
the relevant pvisions of the Foreign Exchange Regulation Act.

The Indian decisions also pursued the same line. A Division Bench of the Bombay
High Court inEmperor v. Isak Solomon Macmull[(1948) 50 Bom LR 190, 194] in the
context of the Motor Spirit Rationing Ordet941, made under the Essential Supplies
(Temporary Powers) Act, 1946, held that a master is not vicariously liable, in absence of
mens reafor an offence committed by his servant for selling petrol in absence of requisite
coupons and at a rate in exce$she controlled rate. Chagla, C.J., speaking for the Division
Bench, after considering the relevant English and Indian decisions, observed:

It is not suggested that even in the class of cases where the offence is not a minor offence
or not quascrimind that the legislature cannot introduce the principle of vicarious
liability and make the master liable for the acts of his servant although the master has no
mens reaand was morally innocent. But the Courts must be reluctant to come to such a
conclusionunless the clear words of the statute compel them to do so or they are driven
to that conclusion by necessary implication.

So too, a Division Bench of the Mysore High CourBiate of Coorgs. P.K. AssU[ILR
(1955) Mysore 516] held that a driver andeaoer of a lorry which carried bags of charcoal
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and also contained bags of paddy and rice underneath without permit as required by a
notification issued under the Essential Supplies (Temporary Powers)L@48, were not

guilty of any offence in the absence of their knowledge that the lorry contained food grains.
To the same effect a Division Bench of the Allahabad High CouBtdtev. Sheo Prasad

[AIR 1956 All 610] held that a master was not liable litcs servards act in carrying oilseeds

in contravention of the order made under the Essential Supplies (Temporary Powers) Act,
1946, on the ground that he had not the guilty mind. In the same manner a Division Bench of
the Calcutta High Court i€.T. Primv. State[AIR 1961 Cal 177] accepted as settled law that
unless a statute clearly or by necessary implication rulesens$ reaas a constituent part of

the crime, no one should be found guilty of an offence under the criminal law unless he has
got a guity mind.

The law on the subject relevant to the present enquiry may briefly be stated as
follows. It is a well settled principle of common law thagns reds an essential ingredient of
a criminal offence. Doubtless a statute can exclude that eleménit, ibua sound rule of
construction adopted in England and also accepted in India to construe a statutory provision
creating an offence in conformity with the common law rather than against unless the statute
expressly or by necessary implication excludeens reaTo put it differently, there is a
presumption thaimens reajs an essential ingredient of a statutory offence; but this may be
rebutted by the express words of a statute creating the offence or by necessary implication.
But the mere fact thahé object of a statute is to promote welfare activities or to eradicate
grave social evils is in itself not decisive of the question whether the element of guilty mind is
excluded from the ingredients of the offence. It is also necessary to enquire vehstherte
by putting a person under strict liability, helps him to assist the State in the enforcement of the
law: can he do anything to promote the observance of the law? A person who does not know
that gold cannot be brought into India without a liceoces not bringing into India any gold
at all cannot possibly do anything to promote the observance of theMams rea,by
necessary implication can be excluded from a statute only where it is absolutely clear that the
implementation of the object of statute would otherwise be defeated and its exclusion
enables those put under strict liability by their act or omission to assist the promotion of the
law. The nature ofens rea thawill be implied in a statute creating an offence depends upon
the objeciof the Act and the provisions thereof.

What is the object of the Act? The object of the Act and the notification issued
thereunder is to prevent smuggling of gold and to conserve foreign exchange. Doubtless it is a
laudable object. The Act and the naiiftion were conceived and enacted in public interest;
but that in itself is not, as | have indicated, decisive of the legislative intention.

The terms of the section and those of the relevant notification issued thereunder do
not expressly excludenens ra. Can we say thamens rea,is excluded by necessary
implication? Section 8 does not contain an absolute prohibition against bringing or sending
into India any gold. It in effect confers a power on the Reserve Bank of India to regulate the
import by giving general or special permission; nor the notification dated August 25, 1948,
issued by the Government embodies any such absolute prohibition. It again, in substance,
leaves the regulation of import of gold to the Reserve Bank of India; in its turn thev&Rese
Bank of India by a notification of the same date permitted persons to transit gold to a place
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which is outside the territory of India and the Portuguese territories without any permission.
Even the mpugned notification does not impose an absolute prohibition against bringing into
India gold which is on through transit to a place outside India. It permits such import for such
through transit, but only subject to conditions. It is, therefore, matifasthe law of India as
embodied in the Act under Section 8 and in the notification issued thereunder does not impose
an absolute prohibition against bringing into India gold which is on through transit to a place
outside India; and indeed it permits sumiinging of gold but subject to certain conditions.
The legislature, therefore, did not think that public interest would irreparably suffer if such
transit was permitted, but it was satisfied that with some regulation such interest could be
protected. Théaw does not become nugatory if elementa#ns reawas read into it, for

there would still be persons who would be bringing into India gold with the knowledge that
they would be breaking the law. In such circumstances no question of exclusiemefa,

by necessary implication can arise.

If a person was held to have committed an offence in breach of the provision of
Section 8 of the Act and the notification issued thereunder without any knowledge on his part
that there was any such notification oattfihe was bringing any gold at all, many innocent
persons would become victims of law. An aeroplane in which a person with gold on his body
is travelling may have a forced landing in India, or an enemy of a passenger may
surreptitiously and maliciously psbme gold trinket in his pocket without his knowledge so
as to bring him into trouble; a person may be carrying gold without knowledge or even
without the possibility of knowing that a law prohibiting taking of gold through India is in
existence. All of hem, if the interpretation suggested by the learned SoliGiémeral be
accepted, will have to be convicted and they might be put in jail for a period extending to 2
years. Such an interpretation is neither supported by the provisions of the Act rarsisang
to implement its object. That apart, by imposing such a strict liability as to catch innocent
persons in the net of crime, the Act and the notification issued thereunder cannot conceivably
enable such a class of persons to assist the implemematiba law: they will be helpless
victims of law. Having regard to the object of the Act, | think no person shall be held to be
guilty of contravening the provisions of Section 8 of the Act, read with the notification dated
November 8, 1962 issued thereen, unless he has knowingly brought into India gold
without complying with the terms of the proviso to the notification.

Even so it is contended that the notification dated November 8, 1962, is law and that
the maximiignorance of law is no defent@pplies to the breach of the said law. To state it
differently, the argument is that even the mental condition of knowledge on the part of a
person is imported into the notification; the said knowledge is imputed to him by the force of
the said maxim. Assuminthat the notification dated November 8, 1962, is a delegated
legislation, | find it difficult to invoke that maxim as the statute empowering the Reserve
Bank of India to give the permission, or the rules made thereunder do not prescribe the mode
of publication of the notification. Indeed a similar question arose before the Privy Council in
Lim Chin Aik v. Queenand a similar argument was advanced before it; but the Board
rejected it. | have already dealt with this decision in another context. There tis¢eMimder
the powers conferred on him by Section 9 of the Immigration Ordinance, 1952, issued an
order prohibiting the appellant therein from entering Singapore. He was prosecuted for
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disobeying that om. Section 9, in the case of an order directed to a single individual,
contained no provision for publishing the order or for otherwise bringing it to the knowledge
of the person named. The Crown invoked the precept that ignorance of the law was no
excuse In rejecting the contention of the Crown, Lord Evershed, speaking for the Board
observed at p. 171 thus:

Their Lordships are unable to accept the contention. In their Lordsippson, even if

the making of the order by the Minister be regarded asxarcise of the legislative as
distinct from the executive or administrative function (as they do not concede), the
maxim cannot apply to such a case as the present where it appears that there is in the
State of Singapore no provision, corresponding, Xanle, to that contained in Section

3(2) of the English Statutory Instruments Act of 1946, for the publication in any form of

an order of the kind made in the present case or any other provision designed to enable a
man by appropriate inquiry to find owhatéhe lawdis.

Here, as there, it is conceded that there is no provision providing for the publication in any
form of an order of the kind made by the Reserve Bank of India imposing conditions on the
bringing of gold into India. The fact that the ReseBank of India published the order in the
Official Gazette does not affect the question for it need not have done so under any express
provisions of any statute or rules made thereunder. In such cases the maxim cannot be
invoked and the prosecution hasbring home to the accused that he had knowledge or could
have had knowledge if he was not negligent or had made proper enquiries before he could be
found guilty of infringing the law. In this case the said notification was published on
November 24, 1962and the accused left Zurich on November 27, 1962, and it was not
seriously contended that the accused had or could have had with diligence the knowledge of
the contents of the said notification before he brought gold into India. 1, therefore, hold that
the respondent was not guilty of the offence under SectionA3¢f the Act as it has not

been established that he had with knowledge of the contents of the said notification brought
gold into India on his way to Manila and, therefore, he had not conehaittg offence under

the said section. | agree with the High Court in its conclusion though for different reasons.

Though the facts established in the case stamp the respondent as an experienced
smuggler of gold and though | am satisfied that the Custontisofitiesbona fideand with
diligence performed their difficult duties, | have reluctantly come to the conclusion that the
accused has not committed any offence under SectionA3¢1 the Act. In the result, the
appeal fails and is dismissed.

R.

AYYAN GAR, J. - This appeal by special leave is directed against the judgmerntrded
of the High Court of Bombay setting aside the conviction of the respondent under Section
8(1) of the Foreign Exchange Regulation Act, 1947 read with a notification of tleevBRes
Bank of India dated November 8, 1962 and directing his acquittal. The appeal was heard by
us at the end of April last and on the 8th May which was the last working day of the Court
before it adjourned for the summer vacation, the Court pronouncéalltiveing order:

By majority, the appeal is allowed and the conviction of the respondent is restored but the

sentence imposed on him is reduced to the period already undergone. The respondent shall

forthwith be released and the bail bond, if any, candelReasons will be given in due

course.
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We now proceed to state our reasons. The material facts of the case are not in
controversy. The respondent who is a German national by birth is stated to ber dysalil
profession. In the statement that he made to the Customs Authorities, when he was

apprehended the respondent stated that some person not named by him met him in Hamburg
and engaged him oficertain terms of remuneration, to clandestinely transpdd fyfom

Geneva to places in the Far East. His first assignment was stated by him to be to fly to Tokyo
wearing a jacket which concealed in its specially designed pockets 34 bars of gold each
weighing a kilo. He claimed he had accomplished this assignmdrhat he handed over the

gold he carried to the person who contacted him at Tokyo. From there he returned to Geneva
where he was paid his agreed remuneration. He made other trips, subsequently being engaged
in like adventures in all of which he statedhe succeeded, each time carrying 34 kilos of

gold bars which on every occasion was carried concealed in a jacket which he wore, but we
are now concerned with the one which he undertook at the instance of this international gang
of gold smugglers carryingsimilarly, 34 kilo bars of gold concealed in a jacket which he
wore on his person. This trip started at Zurich on November 27, 1962 and according to the
respondent his destination was Manila where he was to deliver the gold to a contact there. The
plane arrived in Bombay on the morning of the 28th. The Customs Authorities who had
evidently advance information of gold being attempted to be smuggled by the respondent
travelling by that plane, first examined the manifest of the aircraft to see if any gblibea
consigned by any passenger. Not finding any entry there, after ascertaining that the
respondent had not come out of the plane as usual to the airport lounge, entered the plane and
found him there seated.

They then asked him if he had any gold witim. The answer of the respondent was
fiwhat gold with a shrug indicating that he did not have any. The Customs Inspector
thereupon felt the respondéback and shoulders and found that he had some metal blocks
on his person. He was then asked to comebthe plane and his baggage and person were
searched. On removing the jacket he wore it was found to have 28 specially made
compartments 9 of which were empty and from the remaining 19, 34 bars of gold each
weighing approximately one kilo were recoveretihe respondent, when questioned,
disclaimed ownership of the gold and stated that he had no interest in these goods and gave
the story of his several trips which we have narrated earlier. It was common ground that the
gold which the respondent carried svaot entered in the manifest of the aircraft or other
documents carried by it.

The respondent was thereafter prosecuted and charged with having committed an
offence under Section 8(1) of the Act and also of certain provisions of the Sea Customs Act,
in the Court of the Presidency Magistrate, Bombay. The Presidency Magistrate, Bombay took
the complaint on file. The facts stated earlier were not in dispute but the point raised by the
respondent before the Magistrate was one of law based on his havinghaant of the law
prohibiting the carrying of the gold in the manner that he did. In other words, the plea was
thatmens reavas an ingredient of the offence with which he was charged and as it was not
disputed by the prosecution that he was not actaaligre of the notification of the Reserve
Bank of India which rendered the carriage of gold in the manner that he did an offence, he
could not be held guilty. The learned Magistrate rejected this defence and convicted the
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respondent and sentenced him to imprisonment for one year. On appeal by the respondent the
learned Judges of the High Court have allowed the appeal and acquitted the respondent
upholding the legal defence which he raised. It is the coesstaf this conclusion that calls

for consideration in this appeal.

Before considering the arguments advanced by either side before us it would be
necessary to set out the legal provisions on the basis of which this appeal has to be decided.
The Foreign Echange Regulation Act, 1947 was enacted in order to conserve foreign
exchange, the conservation of which is of the utmost essentiality for the economic survival
and advance of every country, and very much more so in the case of a developing country like
India. Section 8 of the Act enacts the restrictions on the import and ewfertalia of
bullion. This section enacts, to read only that portion which relates to the import with which
this appeal is concerned:

(1) The Central Government may, by notificatin the Official Gazette, order that,
subject to such exemptions, if any, as may be contained in the notification, no person
shall, except with the general or special permission of the Reserve Bank and on payment
of the fee, if any prescribed, bringsend into India any gold or silver or any currency
notes or bank notes or coin whether Indian or foreign.

Explanationd The bringing or sending into any port or place in India, of any such article

as aforesaid intended to be taken out of India withoutgbemoved from the ship or
conveyance in which it is being carried shall nonetheless be deemed to be a bringing or as
the case may be, sending into India of that article for the purposes of this section.

Section 8 has to be read in conjunction with Sec#8 which imposes penalties on persons
contravening the provisions of the Act. Ssdxction (1) penalises the contravention of the
provisions of certain named sections of the Act which do not include Section 8, and this is
followed by subsection (1A) which is residuary and is directly relevant in the present
context and it reads:

23. (:A) whoever contravenés

(@) any of the provisions of this Act or of any rule, direction or order made
thereunder, other than those referred to insdtion (1) of thisection and Section 19
shall, upon conviction by a Court, be punishable with imprisonment for a term which
may extend to two years, or with fine, or with both;

(b) any direction or order made under Section 19 shall, upon conviction by a Court
be punishale with fine which may extend to two thousand rupees.

These have to be read in conjunction with the rule as to onus of proof laid down in Section
24(1) which enacts:

(1) Where any person is prosecuted or proceeded against for contravening any
provisionsof this Act or of any rule, direction or order made thereunder which prohibits
him from doing an act without permission, the burden of proving that he had the requisite
permission shall be on him.

Very soon after the enactment of the Act the Central Gowent took action under

Section 8(1) and by a notification published in the Official Gazette dated August 25, 1948 the
Central Government directed thaéxcept with the general or special permission of the
Reserve Bank no person shall bring or send imtiial from any place out of India any gold
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bulliono, to refer only to the item relevant in the present context. The Reserve Bank by a
notification of even date (August 25, 1948) granted a general pesmisgdihese terms:
The Reserve Bank of India is hereby pleased to give general permission to the bringing or
sending of any gold or any such silver by sea or air into any port in India: Provided that
the gold or silver
is on through transit to a place ish is outside both
the territory of India.
The Portuguese territories which are adjacent to or surrounded by the
territory of India and

is not removed from the carrying ship or aircraft except for the purpose of
transhipment.

On November 8, 1962, hower; the Reserve Bank of India in supersession of the notification
just now read, published a notification (and this is the one which was in force at the date
relevant to this case) giving general permission to the bringing or sending of goldogold

etcinto any port or place in India when such article is on through transit to a place which is outside the
territory of India:

Provided that such articles if not removed from the ship or conveyance in which it is being
carried except for the purpose of tshipment:

Provided further that it is declared in the manifest for transit as same bottom cargo or
transhipment cargo.
This notification was published in the Gazette of India on November 24, 1962.

It was not disputed by Mr. Sorabjée learned counsel fahe respondent, subject to
an argument based on the construction of the newly added 2nd proviso to which we shall refer
later, that if the second natification of the Reserve Bank restricting the range of the exemption
applied to the respondent, he wasatly guilty of an offence under Section 8(1) of the Act
read with the Explanation to the ssbction. On the other hand, it was not also disputed by
the learned SoliciteGeneral for the appellai8tate that if the exemption natification which
applied tothe present case was that contained in the notification of the Reserve Bank dated
August 25, 1948 the respondent had not committed any offence ajnoe (as a through
passenger from Geneva to Manila as shown by the ticket which he had and the nfahiéest o
aircraft, and besidesh) he had not even got down from the plane.

Two principal questions have been raised by Mr. Sorabjee in support of the
proposition that the notification dated November 8, 1962 restricting the scope of the
permission or exemjain granted by the Reserve Bank did not apply to the case. The first was
thatmens reavas an essential ingredient of an offence under Sectior83flLthe Act and

that the prosecution had not established that the respondent knowingly contravenedrthe la
relation to the carriage of the contraband article; (2) The second head of learnedé&ounsel
argument was that the notification dated November 8, 1962, being merely subordinate or
delegated legislation, could be deemed to be in force not from theotfldt® issue or
publication in the Gazette but only when it was brought to the notice of persons who would be
affected by it and that as the same was published in the Gazette of India only on November
24, 1962 whereas the respondent left Zurich on thHe i2@vember he could not possibly have

had any knowledge there of the new restrictions imposed by the Indian authorities and
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that, in these circumstances, the respondent could not be held guilty of ace affeder

Section 8(1) or Section 23{) of the Act. He also raised a subsidiary point that the
notification of the Reserve Bank could not be attracted to the present case because the second
proviso which made provision for a declaration in the manifesttransit as bottom cargo or
transhipment cargocould only apply to gold handed over to the aircraft for being carried as
cargo and was inapplicable to cases where the gold was carried on the person of a passenger.

We shall deal with these points in tharder. First as to whethenens reais an
essential ingredient in respect of an offence under Section @3¢f)(he Act. The argument
under this head was broadly as follows: It is a principle of the Common Laménet reds
an essential element iheg commission of any criminal offence against the Common Law.
This presumption thanens reds an essential ingredient of an offence equally applies to an
offence created by statute, though the presumption is liable to be displaced by the words of
the staute creating the offence, or by the subjeectter dealt with by it (Wright, J. iBherras

De Rutzen[(1895)1 QB 918)]. But unless the statute clearly or by fair implication rules out
mens reaa man should not be convicted unless he has a guilty nninother words, absolute
liability is not to be presumed, but ought to be established, or the purpose of finding out if the
presumption is displaced, reference has to be made to the language of the enactment, the object
and subjeectmatter of the statute artde nature and character of the act sought to be punished. In
this connection learned counsel for the respondent strongly relied on a decision of the Judicial
Committee inSrinivas Mall Bairoliya v. King-Emperor. The Board was, there, dealing with the
correctness of a conviction under the Defence of India Rules, 1939 relating to the control of
prices. The appellant before the Board was a dealer in wholesale who

had employed a servant to whom he had entrusted the duty of allotting salt to retail dealers
and nothing on the buyés licence the quantity which the latter had bought and received all of
which were required to be done under the rules. For the contravention by the servant of the
Regulations for the sale of salt prescribed by the Defence of Indés fhe appellant was
prosecuted and convicted as being vicariously liable for the act of his servant in having made
illegal exactions contrary to the Rules. The High Court took the view that even if the

appellant had not been proved to have known thawfal acts of his servant, he would still
be liable on the ground thétvhere there is an absolute prohibition and no questioneois

rea arises, the master is criminally liable for the acts of his sebv@n appeal to the Privy
Council Lord Du Parcqg wihdelivered the judgment of the Board dissented from this view of
the High Court and stated:

They see no ground for saying that offences against those of the Defence of India Rules
here in question are within the limited and exceptional class of offevitied can be

held to be committed without a guilty mind. See the judgment of Wright,Shermrasv.

De Rutzen Offences which are within that class are usually of a comparatively minor
character, and it would be a surprising result of this delegatesdiaksgn if a person who

was morally innocent of blame could be held vicariously liable for a sésvemme and

so punishable with imprisonment for a term which may extend to three years.

The learned Lord then quoted with approval the view expresstetthyord Chief Justice
in Brendv. Wood[(1946) 110 JP 317]:

Itis ... of the utmost importance for the protection of the liberty of the subject that a
court should always bear in mind that, unless the statute, either clearly or by necessary
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implication rules oummens reas a constituent part of a crime, a defendant should not be
found guilty of an offence against the criminal law unless he has got a guilty mind.

Mr. Sorabjee is justified in referrings to these rules regarding presumption and
construction and it may be pointed out that this Court haRawula Hariprasada Raov.
State approved of this passage in the judgment of Lord Du Parcq and the principle of
construction underlying it. We thereéo agree that absolute liability is not to be lightly
presumed but has to be clearly established. Besides, learned counsel for the respondent
strongly urged that on this point the exposition by Lord EvershédmnChin Aik v. Queen
had clarified the priniples applicable in this branch of the law, and that in the light of the
criteria there laid down we should hold that on a proper construction of the relevant
provisions of the Actmens reaor a guilty mind must be held to be an essential ingredient of
the offence and that as it was conceded by the prosecution in the present case that the
respondent was not aware of the notification by the Reserve Bank of India dated the 8th
November, he could not be held guilty of the offence. We might incidentally tett¢hat
decision was also relied on in connection with the second of the submissions made to us as
regards the time when delegated legislation could be deemed to come into operation, but to
that aspect we shall advert later.

In order to appreciate theape and effect of the decision and of the observations and
reasoning to which we shall presently advert it is necessary to explain in some detail the facts
involved in it. Section 6(2) of the Immigration Ordinance, 1952, of the State of Singapore
enacted:

(2) It shall not be lawful for any person other than a citizen of Singapore to enter the
colony from the Federation ... if such person has been prohibited by order made under
Section 9 of this Ordinance from entering the colony.

By subsection (3) it wa provided that:

Any person who contravenes the provisions ofserttion (2) of this section shall be
guilty of an offence against this ordinance.

Section 9 which is referred to in Section 6(2) read to quote the material words of sub
section (1):

The minister may by order ... (1) prohibit either for a stated period or permanently the

entry or reentry into the colony of any person or class of persons.

Its subsection (3) provided:
Every order made under ssbction (1) of this section shall unlesbé& otherwise
provided in such order take effect and come into operation on the date on which it was
made.

While provision was made by the succeeding portion of theseation for the publication in

the Gazette of orders which related to a class of pgrsbare was no provision in the sub
section for the publication of an order in relation to named individuals or otherwise for
bringing it to the attention of such persons. The appellant before the Privy Council had been
charged with and convicted by theutts in Singapore of contravening Section 6(2) of the
Ordinance by remaining in Singapore when by an order made by the Minister under Section
9(1) he had been, by name, prohibited from entering the island. At the trial there was no
evidence from which itould be inferred that the order had in fact come to the notice or
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attention of the accused. On the other hand, the facts disclosed that he could not have known
of the order. On appeal by the accusedctheriction was set aside by the Privy Council. The
judgment of the Judicial Committee insofar as it was in favour of the appellant, was based on
two lines of reasoning. The first was that in order to constitute a contravention of Section 6(2)
of the Ordinace mens reawas essential. The second was that even if the order of the
Minister under Section 9 were regarded as an exercise of legislative power, the maxim
fignorance of law is no excuseould not apply because there was not, in Singapore, any
provisian for the publication, in any form, of an order of the kind made in the case or any
other provision to enable a man, by appropriate enquiry, to find out what the law was.

Lord Evershed who delivered the judgment of the Board referred with approval to the
formulation of the principle as regardgens reato be found in the judgment of Wright, J. in
Sherras v. DeRutzen already referred to. His Lordship also accepted as correct the
enunciation of the rule i®rinivas Mall Bairoliya v. King-Emperorin the pasage we have
extracted earlier. Referring next to the argument that where the statute was one for the
regulation for the public welfare of a particular activity it had frequently been inferred that
strict liability was the object sought to be enforced leyldyislature, it was pointed out:

The presumptions that the statute or statutory instrument can be effectively enforced only
if those in charge of the relevant activities are made responsible for seeing that they are
complied with: When such a presumptics to be inferred, it displaces the ordinary
presumption of mens rea.

Reference was then made to legislation regulating sale of food and drink and he then
proceeded to state:
It is not enough merely to lable the statute as one dealing with a graaé esokciand
from that to infer that strict liability was intended. It is pertinent also to inquire whether
putting the defendant under strict liability will assist in the enforcement of the
regulations. That means that there must be something he caneddydir indirectly, by
supervision or inspection, by improvement of his business methods or by exhorting those
whom he may be expected to influence or control, which will promote the observance of
the regulations. Unless this is so, there is no reaspenalising him, and it cannot be
inferred that the legislature imposed strict liability merely in order to find a luckless
victim.

As learned counsel has laid great stress on the above passages, it is necessary to analyse
in some detail the provisions the Singapore Ordinance in relation to which this approach
was made and compare them with the case on hand. Let us first consider the frame of Section
6(2) of the Singapore Ordinance the relevant portion of which we have set out earlier. It
prohibits theentry of noncitizens into the colony from the Federation, only in the event of
that entry being banned by a general or particular order made by the Minister under Section 9.
In other words, in the absence of an order made under Section 9, there was éery
or rather absence of any legal prohibition against entry of persons from the Federation. In the
light of this situation, the construction adopted was that persons who normally could lawfully
enter the colony, had to be proved to have a guiltydmie. actual or constructive knowledge
of the existence of the prohibition against their entry before they

could be held to have violated the terms of Section 6(2). It is in this context that the reference
to fithe luckless victima has to be understoodihe position under Sections 8 and 23 of the Act
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is, if we say so, just the reverse. Apart from the public policy and other matters underlying the
legislation before us to which we shall advert later,tiSec8(1) of the Act empowers the
Central Government to impose a complete ban on the bringing of any gold into India, the act
of fibringingd being understood in the sense indicated in the Explanation. When such a ban is
imposed, the import or the bringindg gold into India could be effected only subject to the
general or special permission of the Reserve Bank. Added to this, and this is of some
significance, there is the provision in Section 24(1) of the Act which throws on the accused in
a prosecution théurden of proving that he had the requisite permission, emphasising as it
were that in the absence of a factual and existent permission to which he can refer, his act
would be a violation of the law. In pursuance of the provision in Section 8(1), Central
Government published a notification on August 25, 1948 in which the terms of Section 8(1)
regarding the necessity of permission of the Reserve Bank to bring gold into India were
repeated. On the issue of this notification the position was that everyon@bveaugho gold

into India, in the sense of the Explanation to Section 8(1), was guilty of an offence, unless he
was able to rely for his act on permission granted by the Reserve Bank. We therefore start
with this: The bringing of gold into India is unlavfunless permitted by the Reserve Bank,
unlike as under the Singapore Ordinance, where an entry was not unlawful unless it was
prohibited by an order made by the Minister. In the circumstances, therafie reawhich

was held to be an essential indjent of the offence of a contravention of a Miniéesrder

under the Ordinance, cannot obviously be deduced in the context of the reverse position
obtaining under the Act.

There was one further circumstance to which it is necessary to advert to aigpiteei
setting in which the question arose before the Privy Council. The charge against the appellant
was that having entered Singapore on or about May 17, 1959 he remained there while being
prohibited by an order of the Minister under Section 9 and llgerentravened Section 6(2)
of the Immigration Ordinance. At the trial it was proved that the order of the Minister was

made on May 28, 1959 i.e. over 10 days after the appellant had entered the colony. It was
proved that the Ministé order which prohibked the appellant, who was named in it, from
entering Singapore was received by the Deputy Assistant Controller of Immigration on the
day on which it was made and it was retained by that official with himself. The question of
the materiality of the knowtlge of the accused of the order prohibiting him from entering the
colony came up for consideration in such a context. The further question as to when the order
would, in law, become effective, relates to the second of the submissions made to us by the
respndent and will be considered later.

Reverting now to the question whethmens rea in the sense of actual knowledge
that the act done by the accused was contrary to the- lsamequisite in respect of a
contravention of Section 8(1), starting with imitial prescription in favour of the need for
mens reawe have to ascertain whether the presumption is overborne by the language of the
enactment, read in the light of the objects and purposes of the Act, and particularly whether
the enforcement of thev and the attainment of its purpose would not be rendered futile in
the event of such an ingredient being considered necessary.

We shall therefore first address ourselves to the language of the relevant provisions.
Section 23(3A) of the Act which has abady been set out merely refers to contravention of
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the provisions of the Act or the rule etc. so that it might be termed neutral in the present
context, in that it neither refers to the state of the noihthe contravener by the use of the
expression such alwilfully, knowinglyo etc., nor does it, in terms, create an absolute
liability. Where the statute does not contain the wikidowinglyo, the first thing to do is to
examine the statute to see whettie ordinary presumption thatens reds required applies

or not. When one turns to the main provision whose contravention is the subject of the
penalty imposed by Section 23§} viz. 8(1) in the present context, one reaches the
conclusion that theresino scope for the invocation of the rulenzéns realt lays an absolute
embargo upon persons who without the special or general permission of the Reserve Bank
and after satisfying the conditions, if any, prescribed by the Bank bring or send intonipndia a
gold etc., the absoluteness being emphasised, as we have already pointed out, by the terms of
Section 24(1) of the Act. No doubt, the very concepfilmfingingd or fisending would
exclude an involuntary bringing or an involuntary sending. Thus, foanost if without the
knowledge of the person a packet of gold was slipped into his pocket it is possible to accept
the contention that such a person did fitmtingd the gold into India within the meaning of
Section 8(1). Similar considerations would applya case where the aircraft on a through
flight which did not include any landing in India has to make a force landing in édia
owing say to engine trouble. But if the bringing into India was a conscious act and was done
with the intention of bringingtiinto India the merefibringingd constitutes the offence and
there is no other ingredient that is necessary in order to constitute a contravention of Section
8(1) than that conscious physical act of bringing. If then under Section 8(1) the conscious
physial act of fibringingd constitutes the offence, Section 2Z(l does not import any
further condition for the imposition of liability than what is provided for in Section 8(1). On
the language, therefore, of Section 8(1) read with Section 24(1) we arg olielm opinion

that there is no scope for the invocation of the rule that besides the mere act of voluntarily
bringing gold into India any further mental condition is postulated as necessary to constitute
an offence of the contravention referred to icte® 23(1A).

Next we have to have regard to the subjeatter of the legislation. For, as pointed
out by Wills, J. inR.v. Tolson[23 QBD 168]:
Although, prima facie and as a general rule, there must be a mind at fault before there can
be a crime, iis not an inflexible rule, and a statute may relate to such a Sungetetr
and may be so framed as to make an act criminal whether there has been any intention to
break the law or otherwise to do wrong, or not.

The Act is designed to safeguarding andserving foreign exchange which is essential to the
economic life of a developing country. The provisions have therefore to be stringent and so
framed as to prevent unauthorised and unregulated transactions which might upset the scheme
underlying the combls; and in a larger context, the penal provisions are aimed at eliminating
smuggling which is a concomitant of controls over the free movement of goods or currencies.
In this connection we consider it useful to refer to two decisidhe first a decigin of the

Privy Council and the other of the Court of Criminal Appeal. The decision of the Privy
Council is that reported &ruhn v. King [1909 AC 317] where the plea aiens reawas

raised as a defence to a prosecution for importation of opium in gentien of the Straits
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Settlements Opium Ordinance, 1960. Lord Atkinson speaking for the Board, referring to the
plea as tanens reapbserved:

The other point relied upon on behalf of the appellant that there should be proof,
express or implied, of a mens rea, in the accused person before he could be convicted of a
criminal offence. But that depends upon the terms of the statute or ordinance creating the
offence. In many cases connected with theemere certain things are prohibited unless
done by certain persons, or under certain conditions. Unless the person who does one of
these things can establish that he is one of the privileged class, of that the prescribed
conditions have been fulfilled, heillklbe adjudged guilty of the offence though in fact he
knew nothing of the prohibition.

The criteria for the construction of statutes of the type we have before us laid down by the
Court of Criminal Appeal irReginav. St. Margarets Trust Ltd[(1958) 1WLR 522] is
perhaps even nearer to the point. The offence with which the appellants were there charged
was a violation of the Hire Purchase and Credit Sale Agreements (Control) Order, 1956
which, having been enacted to effectuate a cigflieeze, as beingecessary for the
maintenance of British economy, required by the rules made under it that every Hire Purchase
agreement should state the price of the article and fixed the maximum proportion thereof
which a hirer might be paid by a Financing Company. apellant Company advanced to
the hirer of a motor car more than the permissible percentage but did so as it was misled by
the company which sold the motor car as regards the price it charged to the customer. The
plea raised in defence was that the FimaBompany was unaware of the true price and that
not having guilty knowledge, they could not be convicted of the offence. Donovan, J. who
spoke for the Court said:

The language of Article 1 of the Order expressly prohibits what was done by St.
Margarets Tust Ltd., and if that company is to be held to have committed no offence
some judicial modification of the actual terms of the article is essential. The appellants
contend that the article should be construed so as not to apply where the prohibited act
was done innocently. In other words, that mens rea, should be regarded as essential to the
commission of the offence. The appellants rely on the presumption that mens rea, is
essential for the commission of any statutory offence unless the language afutes st
expressly or by necessary implication, negatives such presumption.
The learned Judge then referred to the various decisions in which the question as to when the
Court would hold the liability to be absolute and proceeded:

The words of the Order ¢mselves are an express and unqualified prohibition of the acts
done in this case by St. Margarets Trust Ltd. The object of the Order was to help to
defend the currency against the peril of inflation which, if unchecked, would bring
disaster upon the coumt There is no need to elaborate this. The present generation has
witnessed the collapse of the currency in other countries and the consequent chaos,
misery and widespread ruin. It would not be at all surprising if Parliament, determined to
prevent simila calamities here, enacted measures which it intended to be absolute
prohibition of acts which might increase the risk in however small a degree. Indeed, that
would be the natural expectation. There would be little point in enacting that no one
should breeh the defences against a flood, and at the same time excusing anyone who
did it innocently. For these reasons we think that Article 1 of the Order should receive a
literal construction, and that the ruling of Diplock, J. was correct.
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It is true that Parliament has prescribed imprisonment as one of the punishments that
may be inflicted for a breach of the Order, and this circumstance is urged in support of
the appellantsargument that Parliament intendedounish only the guilty. We think it is
the better view that, having regard to the gravity of the issues, Parliament intended the
prohibition to be absolute, leaving the court to use its powers to inflict nominal
punishment or none at all in appropriaéses.

We consider these observations apposite to the construction of the provision of the

Act now before us.

This question as to when the presumption as to the necessityeios reais
overborne has received elaborate consideration at the hands@btiisvhen the question of
the construction of Section 52 of the Sea Customs Act came up for consideration in

Indo-China Steam Navigation Co. Ltd:. Jasjit Singh, Addl. Collector of Customs,
Calcutta etc.Speaking for the Court, Gajendragadkar, C.idl: sa

The intention of the legislature in providing for the prohibition prescribed by Section 52

A is, inter alia, to put an end to illegal smuggling which has the effect of disturbing very
rudely the national economy of the country. It is vkelbwn, for e&ample, that
smuggling of gold has become a serious problem in this country and operations of
smuggling are conducted by operators who work on an international basis. The persons
who actually carry out the physical part of smuggling gold by one meanotbreamre
generally no more than agents and presumably, behind them stands -laitwell
organisation which, for motives of profit making, undertakes this activity.

This passage, in our opinion, is very apt in the present context and the offences
created bySections 8 and 23{A) of the Act. In our opinion, the very object and purpose of
the Act and its effectiveness as an instrument for the prevention of smuggling would be
entirely frustrated if a condition were to be read into Section 8(1) or SectiorAR3(flthe
Act qualifying the plain words of the enactment, that the accused should be proved to have
knowledge that he was contravening the law before he could be held to have contravened the
provision.

*kkkk



State of Madhya Pradesth. Narayan Singh
(1989) 3 SCC 596

NATARAJAN, J. d In both the appeals, by special leave, a common question of law is
involved and hence they were heard together and are being disposed of by a common
judgment. In Criminal Appeal No. 49 of 1978, a lorry driver and twongessand in Criminal
Appeal No. 24 of 1978 a lorry driver and a coolie were prosecuted for exporting fertilisers
without a permit therefor from Madhya Pradesh to Maharashtra in contravention of the
Fertilisers (Movement Control) Order, 1973 (for short fif&C Ordep) read with Sections

3 and 7 of the Essential Commodities Act, 1955, (for shoriifte Ac). In both the cases,

the trial Magistrate held that the prosecution had failed to prove that the accused were
attempting to export the fertilisers and therefore acquitted them. On the State preferring
appeals against acquittal under Section 378(3) Criminal Procedure Code, the High Court
declined to grant leave. Hence the State has preferred these appeals by special leave.

The facts in the two caseseaidentical. In Criminal Appeal No. 49 of 1978, a truck
bearing Registration No. MPP 3668 carrying 200 bags of fertilisers and proceeding from
Indore to Maharashtra was intercepted or24ID74 at Sendhwa sales tax barrier situate at a
distance of 8 milegrom the border of Maharashtra State on the Apabay Road viz.
National Highway No. 3. The lorry driver was in possession of invoices and other records but
they did not include a permit issued under the FMC Order. In Criminal Appeal No. 24 of
1978, a lory bearing Registration No. MPM 4866 proceeding from Indore to Maharashtra
was similarly intercepted on 3D-1973 at Sendhwa sales tax barrier. The truck was carrying
170 bags of fertilisers. The documents seized from the lorry driver contained treefaad
other records but they did not include a permit issued under the FMC Order. Consequently,
the lorry driver and the cleaners in the first case and the lorry driver and the coolie in the
second case were prosecuted under the FMC Order read withnSetnd 7 of the EC Act
for exporting fertilisers from Madhya Pradesh to Maharashtra without a valid permit. In both
the cases, the accused did not deny the factum of the transport of fertiliser bags in their
respective lorries or the interception of tloeries and the seizure of the fertiliser bags or
about the fertiliser bags not being covered by a permit issued under the FMC Order. The
defence however was that they were not aware of the contents of the documents seized from
them and that they were nebgaged in exporting the fertiliser bags from Madhya Pradesh to
Maharashtra in conscious violation of the provisions of the FMC Order.

The trial Magistrate as well as the High Court have taken the view that in the absence
of the evidence of an employeéthe transport company, there was no material in the cases
to hold that the fertiliser bags were being exported to Maharashtra from Madhya Pradesh. The
trial Magistrate and the High Court refused to attach any significance or importance to the
invoices reovered from the lorry drivers because the drivers had said they had no knowledge
of the contents of the documents seized from them. The trial Magistrate and the High Court
have further opined that the materials on record would, at best, make out ordg afca
preparation by the accused to commit the offence and the evidence fell short of establishing
that the accused were attempting to export the fertiliser bags from Madhya Pradesh to
Maharashtra in contravention of the FMC Order.
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As we have already stated, the respondents admit that the trucks in question were
intercepted at Sendhwa sales tax barrier 68-1274 and 310-1973 and they were carrying
200 bags and 170 bags of fertilisers respectively apadnsignments were not covered by
export permits issued under the FMC Order. In such circumstances what falls for
consideration is whether the prosecution must proees reaon the part of the accused in
exporting the fertiliser bags without a valid pérfor securing their conviction and secondly
whether the evidence on record established only preparation by the accused for effecting
export of fertiliser bags from one State to another without a permit therefor and not an attempt
to export fertiliser bagy For answering these questions, it is necessary to refer to some of the
relevant provisions in the Fertiliser (Movement Control) Order, 1973 framed in exercise of
the powers conferred under Section 3 of the EC Act. In the said Order, the relevanbpsovisi
to be noticed are clauses&) and 3:

2. Definitions.d In this Order unless the context otherwise requres,

a ) Exporbmeans to take or cause to be taken out of any place within a State to any
place outside that State;

Prohibition of Export ofertilisersd No person shall export, or attempt to export, or
abet the export of any fertilisers from any State. (emphasis supplied)

Section 7 of the Essential Commodities Act, 1955 provides the penalty for
contravention of any order made under Secli@amd reads as under :

Penaltiesd (1) If any person contravenes whether knowingly, intentionally or
otherwise any order made under Secti@n 3
he shall be punishaltile

i ) in the case of an order made with reference to clause ( h ) or clause (ub of s
section (2) of that section, with imprisonment for a term which may extend to one year
and shall also be liable to fine; and

ii ) in the case of any other order, with imprisonment for a term which may extend to
five years and shall also be liable toefj (emphasis supplied)

Taking up the first question for consideration, we may at once state that the trial

Magistrate and the High Court have failed to comprehend and construe Section 7(1) of the
Act in its full perspective. The words used in Sectioh) Hrefif any person contravenes
whether knowingly, intentionally or otherwiaaey order made under Sectiod. Ihe section

is comprehensively worded so that it takes within its fold not only contraventions done
knowingly or intentionally but even othersd i.e. done unintentionally. The elementans

reain export of fertiliser bags without a valid permit is therefore not a necessary ingredient
for convicting a person for contravention of an order made under Section 3 if the factum of
export or attempto export is established by the evidence on record.

The sweep of Section 7(1) in the light of the changes effected by the legislature has
been considered by one of us (Ahmadi, J3wastik Oil Industriesv. State[1978 (19) Gu;.
Law Reporter 117]. In #t case,Swastik Oil Industriesa licencee under the Gujarat
Groundnut Dealers Licensing Order, 1966 was found to be in possession of 397 tins of
groundnut oil in violation of the conditions of the licence and the provisions of the Licensing
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Order. Consequently, the Collector ordered confiscation of 100 tins of groundnut oil from out
of the 397 tins under Section 6(1) of the Essential Commodities Act. On the firm preferring an
appeal, the appellate authgriviz. Additional Sessions Judge, Kaira at Nadiad helfht
clause (11) of the Licensing Order had been contravened but such contravention was not
deliberate as it arose out of a méxena fidemisconception regarding the true content of
clause (11) ofhe Licensing Ordér The Additional Sessions Judge therefore held that the
contravention was merely a technical one and not a wilful or deliberate one and hence the
confiscation of 100 tins of groundnut oil was too harsh a punishment and that confis€ation
only 25 tins would meet the ends of justice. Against this order, the firm preferred a petition
under Article 227 of the Constitution to the High Court. Dealing with the matter, the High
Court referred to Section 7 of the Act as it originally stood dred imterpretation of the
section inNathu Lal v. State of Madhya PradesfAIR 1966 SC 43] wherein it was held that

an offence under Section 7 of the Act would be committed only if a pénsemtionally
contravenesany order made under Section 3 of the Astmens reawas an essential
ingredient of the criminal offence referred to in Section 7. The High Court then referred to the
change brought about by the legislature to Section 7 after the decidiathin Lal case was
rendered by promulgating Ordinan6eof 1967 which was later replaced by Act 36 of 1967
and the change effected was that with effect from the date of the Ordinance9:£985 the
words Awhether knowingly, intentionally or otherwisewere added between the word
ficontravened and the word and figurefiany order made under Sectioa. 3nterpreting the
amendment made to the section the High Court held as follows:

The plain reading of the section after its amendment made it clear that by the amendment,
the legislature intended to impose dtriability for contravention of any order made
under Section 3 of the Act. In other words, by the use of the express words the element of
mens rea as an essential condition of the offence was excluded so that every
contravention whether intentional ohetwise was made an offence under Section 7 of
the Act. Thus by introducing these words in Section 7 by the aforesaid statutory
amendment, the legislature made its intention explicit and nullified the effect of the
Supreme Court dicta iNathu Lal case.

The High Court thereafter proceeded to consider the further amendment effected to
Section 7 of the Act pursuant to the recommendation of the Law Commission in its Forty
seventh Report.

Though for the purpose of the two appeals on hand, it would be erfoughekamine
the correctness of the view taken by the High Court in the light of the words contained in
Section 7 of the Act as they stood at the relevant time viz. a contravention made of an order
made under Sectionf®vhether knowingly, intentionally astherwis®, it would not be out of
place if we refer to the further change noticed by the High Court, which had been made to
Section 7 by Parliament by an Ordinance which was later replaced by Amending Act 30 of
1974. The High Court has dealt with thether amendment made to Section 7(1) in the
Swastik Oil Industriesas follows and it is enough if we extract the same:

But again in the year 1974, pursuant to the recommendations of the Law Commission in
their Fortyseventh Report and the experience gainethe working of the Act, by an
Ordinance, Section 7 of the Act was amended whereby the wandsher knowingly,
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intentionally or otherwisgwhich were introduced by Amending Act 36 of 1967 were
deletedand the material part of Section 7(1) restored to its original frame and a new
provision in Section 10 of the Act was added which reads as under:

10-C(1) In any prosecution for any offence under this Act which requires a culpable
mental state on the paof the accused, the court shall presume the existence of such
mental state but it shall be a defence for the accused to prove the fact that he had no such
mental state with respect to the act charged as an offence in that prosecution.

Explanationd In this section, &culpable mental stabeincludes intention, motive,
knowledge of a fact and the belief in, or reason to believe, a fact.

For the purposes of this section, a fact is said to be proved only when the court

believes it to exist beyond reasonabdellot and not merely when its existence is
established by a preponderance of probability

This Ordinance was replaced by Amending Act 30 of 1974. The effect of this
subsequent change in the statute is that a presumption of guilty mind on the part
of the &cused in respect of offences under the Act, including Section 7, would
arise and it would be open to the accused to rebut the same. As the law now
stands in any prosecution under the Act which requires a culpable mental state on
the part of the accusede same must be presumed unless the accused proves
that he had no such mental state with respect to the offence for which he is tried.
Now according to the explanation to SectionQ(@) culpable mental state
includes intention, motive, knowledge of a factd belief in or reason to believe

a fact. The degree of proof expected to rebut the presumption has been indicated
by subsection (2) thereof which says that a fact will be said to be proved only if

it exists beyond reasonable doubt and it will not b#icsent to prove its
existence by preponderance of probability. Thus the burden of proof lies heavily
on the accused to rebut the statutory presumption and the degree of proof
expected that required for the proof of a fact by the prosecution. There can
therefore be no doubt that the aforesaid legislative changes have reversed the
thrust of the decision of the Supreme CourNethu Lal case and the same no
longer holds the field.

Reverting back to Section 7 of the Act as amended by Act 36 of 1967, ahigestly
seen that the crucial wordsvhether knowingly, intentionally or otherwisevere inserted in
Section 7 in order to prevent persons committing offences under the Act escaping punishment
on the plea that the offences were not committed deliberdthy amendment was brought
about in 1967 in order to achieve the avowed purpose and object of the legislation. To the
same end, a further amendment came to be made in 1974, with which we are not now directly
concerned but reference to which we have mad&der to show the scheme of the Act and
the amplitude of Section 7 at different stages.

We are in full agreement with the enunciation of law as regards Section 7 of the Act
in Swastik Oil IndustriesWe therefore hold that the trial Magistrate and tighHCourt were
in error in taking the view that the respondents in each of the appeals were not liable for
conviction for contravention of the FMC Order read with Sections 3 and 7 of the EC Act
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since theprosecution had failed to prowveens reaon their part in transporting fertiliser bags
from Madhya Pradesh to Maharashtra.

As regards the second question, we find that the trial Magistrate and the High Court
have again committed an error in taking thewtbat the respondents can at best be said to
have only made preparations to export fertiliser bags from Madhya Pradesh to Maharashtra in
contravention of the FMC Order and they cannot be found guilty of having attempted to
export the fertiliser bags. lin¢é commission of an offence there are four stages viz. intention,
preparation, attempt and execution. The first two stages would not attract culpability but the
third and fourth stages would certainly attract culpability. The respondents in each case were
actually caught in the act of exporting fertiliser bags without a permit therefor from Madhya
Pradesh to Maharashtra. The trucks were coming from Indore and were proceeding towards
Maharashtra. The interception had taken place at Sendhwa sales taxvidsioliers only 8
miles away from the border of Maharashtra State. If the interception had not taken place, the
export would have become a completed act and the fertiliser bags would have been
successfully taken to Maharashtra State in contravention of M@ ©rder. It was not
therefore a case of mere preparation viz. the respondents trying to procure fertiliser bags from
someone or trying to engage a lorry for taking those bags to Maharashtra. They were cases
where the bags had been procured and were bekem in the lorries under cover of sales
invoices for being delivered to the consignees and the lorries would have entered the
Maharashtra border but for their interception at the Sendhwa sales tax barrier. Surely, no one
can say that the respondents waaking the lorries with the fertiliser bags in them for
innocuous purposes or for mere thrill or amusement and that they would have stopped well
ahead of the border and taken back the lorries and the feriliser bags to the initial place of
dispatch or to @ame other place in Madhya Pradesh State itself. They were therefore clearly
cases of attempted unlawful export of the fertiliser bags and not cases of mere preparation
alone.

We have already seen that clause 3 forbids not only export but also attexyporto e
and abetment of export of any fertiliser from one State to another without a permit. It would
therefore be wrong to view the act of transportation of the fertiliser bags in the trucks in
guestion by the respondents as only a preparation to comnoiffence and not an act of
attempted commission of the offence. Hence the second question is also answered in favour
of the State.

In the light of our pronouncement of the two questions of law, it goes without saying that
the judgments of the trial Magiste and the High Court under appeal should be declared
erroneous and held unsustainable. The State ought to have been granted leave under Section
378(3) Cr.P.C and the High Court was wrong in declining to grant leave to the State.
However, while setting #&de the order of acquittal in each case and convicting the
respondents for the offence with which they were charged we do not pass any order of
punishment on the respondents on account of the fact that more than fifteen years have gone
by since they werecaguitted by the trial Magistrate. The learned Counsel for the appellant
State was more interested in having the correct position of law set out than in securing
punishment orders for the respondents in the two appeals for the offence committed by them.
Therefore, while allowing the appeals and declaring that the trial Magistrate and the High
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Court were wrong in the view taken by them of the Fertiliser (Movement Control) Order read
with Sections 3 and 7 of¢hEssential Commodities Act, we are not awarding any punishment
to the respondents for the commission of the aforesaid offence.

*kkkk
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B.P. SINHA, J. - These two appeals by special leave aniseof the same judgment and

order of a Division Bench of the Hyderabad High Court dated the11%4 confirming those

of the Sessions Judge of Nalgonda dated th&-1854. In Criminal Appeal No. 43 of 1955
Rawalpenta Venkalu is the appellant and inn@mal Appeal No. 44 of 1955, Bodla Ram
Narsiah is the appellant. Both these persons have been sentenced to death under Section 302,
Indian Penal Code for the murder of Md. Moinuddin, Banjardar of Mohiuddinpur within the
jurisdiction of police station Penpad, Circle Suryapet, District Nalgonda, on the2dB353.

They were placed on their trial along with three others who were acquitted by the learned trial
Judge. The sentence of death was the subject matter of a reference to the High Court. The two
condemeed persons also came up in appeal to the High Court which dismissed the appeal and
accepted the reference for confirmation of the death sentence.

2.The prosecution case, shortly stated, was that on the night between the 18tF2and 19
1953 the two appellas along with the three others (acquitted by the learned trial Judge) in
pursuance of a conspiracy to commit the murder of Md. Moinuddin had set fire to the single
room hut in which he was sleeping, after locking the door of the room from outside. PW 8, an
old servant who was sleeping in front of the cottage outside the room occupied by the
deceased, was awakened by the noise of the locking of the door from outside. Just at that time
Moinuddin also called out for him from inside and asked him to open thre B@/ 8 replied
that he could not do so as he found the door locked from outside. Three other employees of
Moinuddin, viz., PWs 4, 11 and 12 who were watching his harvest about fifty paces away,
were also called out by him. When they came near the cotliagye were assaulted by the
culprits. Kasim Khan was beaten severely. The two appellants then set fire to the cottage and
the employees of Moinuddin were kept at bay by the superior force of the accused and their
associates. Those employees naturallyrefloee, went towards the main habitation in the
village shouting for help. When the villagers came, the appellants and others prevented them
from going to the rescue of the helpless inmate of the cottage by throwing dust in their eyes,
literally speaking,and by the free use of their sticks. The first information report of the
occurrence was lodged at Penpabad police station on the morning of the 19th of February by
Yousuf Ali, a cousin of the deceased, to the effect that some goondas of the village had set
fire to the cottage occupied by Moinuddin after chaining the outer door, with the result that he
was burnt alive and that the villagers who tried to extinguish the fire had been beaten away by
those goondas. The villagers thus became terrified and hratréat to the village. This was
hearsay information, as the first informant was not present at the scene of occurrence. The
police inspector, after recording the first information, reached the place of occurrence in the
morning that day and found the heuwstill burning. He took along with him the doctor of that
place and a photographer. The corpse was taken out of the house and inquestrandgost
examination were held. From the room occupied by the deceased avatdbt was also
recovered. It had spped at 1#0. The inference had therefore been drawn that the
occurrence must have taken place near about that time as burning heat must have caused the
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watch to stop. The police party also recoveraudnfithe outer part of the room within the
compound burnt matches and one empty match box.

3.Such in short was the case which was investigated by the police. As no one had been
named as accused in the first information report, the appellants were na&dauadtthe 22
2-1953 and on the 23rd February the appellants are said to have made their confessional
statements. Those confessions were recorded by a munsif magistrate. The first appellant
Venkalu, it was recorded in that statement, stated that theréewsion between the deceased
and Bodla Ram Narsiah (the 2nd appellant). After they had been served with toddy and wine
they went to the house of the deceased and locked the house with his lock and the second
appellant set fire to the house with a matitks The fire was extinguished by wind. Then the
second appellant beat Kasim Khan (one of the employees of the deceased) who was
approaching the cottage and again set fire to the house. It is noteworthy that in the second
incident of setting fire to theduse he gives a part to himself, as also to the second appellant.
He also admits having thrown dust in the eyes of people who were rushing from the village
side for putting out the fire.

The second appellant Bodla Ram Narsiah also speaks about himsdlieafiost
appellant drinking wine and after that the first appellant locking the door of the house of the
deceased. But he assigns the part of setting fire to the house to the first appellant, whereupon
the occupant of the cottage Moinuddin is said teehstarted shouting for his servants. As the
servants were coming near the cottage he admits having dealt a blow to Kasim. He also
supports the first appellant in the statement that when the villagers came to the place he began
to beat the villagers with stick and the first appellant began to throw dust in their eyes, with
the result that half of the cottage was burnt. It will thus be seen that except for the single
difference between the two statements as to who lighted the match stick, on other points th
two statements agree. The first appellant includes both of them as having lighted the match
stick and set fire to the cottage, whereas the second appellant gives that part to the first
appellant alone. But both of them agree in stating that whateverdoras was done in
pursuance of the common intention of both of them.

5.But the case against the appellant does not depend upon those confessional statements.
The prosecution has examined as many as 19 witnesses, of whom PWs 4, 7 and 8 saw the
occurrence fsm the beginning to the end and PWs 11 to 14 also saw the occurrence, though
they do not bring the charge directly home to the appellants. PW 8 also does not directly
incriminate them. The witnesses who saw the main occurrence of burning agreed in stating
that they were frightened by the miscreants and were too afraid to disclose the names of the
culprits until the police party arrived along with the servants and relations of the deceased.

6.1t has been found by the courts below that there was longstatidmge between the
deceased and the family of the second appellant over land which belonged to the deceased but
which was in cultivating possession of the second appé&l&amily. This dispute has been
testified to not only by some of the prosecutioitnesses, e.g., PWs 17 and 19, but was
proved by documentary evidence also. As the motive for the crime, as found by the courts
below, has not been challenged before us, we need not say anything more on that question.
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7.The appellant in Appeal No. 43 of 1955 was represented before us by Mr Dadachaniji
and the appellant in Appeal No. 44 of 1955 was represented by Mr Naunit Lal. Both of them
have argued in the first place that the confessional statementhyduh the accused was
not admissible in evidence, firstly, because it had not been voluntarily made and secondly,
because the one contradicts the other. It has also been argued that having been retracted at the
sessions stage, the confessions are whwitgliable. In this connection it is enough to point
out that the learned Judges of the High Court have in the first instance discussed the positive
evidence led by the prosecution to bring the charge home to the accused. They have relied
upon the evidencef the two eyewitnesses, namely, PWs 4 and 7. That direct evidence clearly
implicating the two appellants has been supported by a large volume of oral evidence of
persons who reached the spot while the cottage was still burning. We do not find any good
reasons for reopening the findings of the courts below that the oral testimony adduced in this
case was by itself sufficient to prove the guilt of the appellants. After discussing and
accepting the testimony of the witnesses the High Court observed assfalldiae end of its
judgment:

In addition to the testimony of these two eyewitnesses there are confessions. The
confessions of both the accused are fairly detailed and the learned Magistrate who
recorded them has certified that it was voluntarily givdme @nly objection taken to
the confession of & before us was that he was suffering from fever and, therefore
was not in full possession of his senses. A perusal of the confession has, however,
shown that he was in full possession of his mind and evenstiffered from fever, it
did not prevent him from giving a detailed confession. We, therefore, hold that the
guilt of the accused is proved beyond reasonable doubt.

8.lt is to be remarked that these confessional statements were not retracted until the
accused were examined by the learned Sessions Judge under Section 342, Criminal Procedure
Code. The first appellant, when questioned about the confession, answered that he gave the
statemenfiunder police pressube He said he was beaten by the police foe¢ days. But
that is clearly a lie because he was, as already indicated, arrested on the 22nd February and
the very next day his confessional statement was recorded. The second appellant, when
similarly questioned, answered as follows:

I do not know whther | had given any statement, because | was severely beaten
and then | had fever.

It is clear that neither of these two appellants has been able to point to any circumstance
which could lead to the conclusion that these confessional statements hactoeea from

them. But it is not necessary further to examine the force and effect of these confessional
statements because, as pointed out by the High Court in the passage quoted above, the direct
testimony against the appellants is clear and cogengartowring the charge home to them.

It was also argued that no offence under Section 302, Indian Penal Code had been
proved against the appellants, firstly, because they only set fire to the cottage and secondly,
because there was no charge againstreithéhem under Section 302 read with Section 34,
Indian Penal Code. In our opinion, there is no substance in any of these contentions. The
intention to kill Moinuddin is clear from the fact deposed to by the prosecution witnesses that
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the accused took care to lock the door from outside so that his servant PW 8 sleeping outside
could be of no help to the deceased who had thus been trapped in his own cottage.
Furthermore, when the villagers were roused ftheir sleep and were proceeding towards

the cottage which was on fire, they were prevented from rendering any effective help to the
helpless man, by the use of force against them by the accused. It may be that Moinuddin being
the village Patel might notave been very popular with the villagers who were therefore not
very keen on saving his life. Be that as it may, the appellants took active steps to prevent the
villagers from bringing any succour to the man who was being burnt alive.

10.As regards thedme of the charge, it is clear from the evidence that each one of the
two appellants, if not also other persons, actively contributed to the burning of the cottage
while the man had been trapped inside. According to the evidence of one of the five
witnesss, namely, PW 7, both these appellants lighted a match and set fire to the house. Each
one of them therefore severally and in pursuance of the common intention brought about the
same results by his own act. It is also noteworthy that to both the appétiansarned
Sessions Judge explained the charge against them in these words:

You are charged of the offence that you with the assistance of other present

accused, with common intention, on-28%3 at Mohiuddinpur village, committed
murder, by causingthe deat h of Md. Moi nuddi né.

It is clear therefore that though Section 34 is not added to Section 302, the accused had clear
notice that they were being charged with the offence of committing murder in pursuance of
their common intention to put an end te fife of Moinuddin. Hence the omission to mention
Section 34 in the charge has only an academic significance, and has not in any way misled the
accused. As already indicated, there is clear evidence that both the accused lighted a match
stick and set firéo the cottage and each one of them therefore is clearly liable for the offence
of murder. Their subsequent acts in repelling all attempts at bringing succour to the trapped
person clearly show their common intention of bringing about the same resuitlynéme

death of Moinuddin. The circumstances disclosed in the evidence further point to the
conclusion that the offence was committed after a preconcerted plan to set fire to the cottage
after the man had as usual occupied the room and had gone toTdleep.is no doubt
therefore that on the evidence led by the prosecution in this case the charge of murder has
been brought home against both the appellants and that in the circumstances there is no
guestion but that they deserve the extreme penalty tdthe

11.For the reasons given above we do not find any reasons for differing from the
conclusions arrived at by the courts below. The appeals are accordingly dismissed.

*kkkk



Palani Goundanv. Emperor
(1919) ILR 547 (Mad)

NAPIER, J. - The accus# has been convicted of the murder of his wife. The evidence
shows that on Wednesday, the 23rd of October 1918, at about four or five naligais before
sunset she was seen by prosecution witness No. 6 weeping and she said that her husband had
beaten her. Theitness told her to go home, promised to send for her father and then went to
the father himself who lived in another hamlet of the same village, a mile away, a little before
sunset and told him of the occurrence. After sunset the father, prosecutieaswito. 2, sent

his son, prosecution witness No. 3, and hisisdaw, prosecution witness No. 4, to the house
where his daughter was living. Their evidence is that they arrived at the house at four or five
naligais after sunset and that just outsidedib@r they found the mother and the brother of the
accused in the vasal and that the mother was remonstrating with her son insidé@dayiot

beat a woman. According to their evidence they did not hear any cries insidédhse at

that time. After theywaited a few minutes the accused opened the door and came out. They
say they went inside and found Ramayee lying dead on the floor with a ploughshare lying
near her. They say they at once went and told Rasa Goundan, who lives two doors off from
the accusd's house to go and call their father, prosecution witness No. 2. Rasa Goundan,
prosecution witness No. 2 who at once came and found his daughter lying dead at about 10 or
11 o'clock in the night. Prosecution witness No. 2 says that he taxed the acciisétewi
murder of his daughter and the accused said she hanged herself. Prosecution witness No. 2
further says that he went to the monigar and reported, but the monigar was busy with a
procession and only promised to report. He thought that the monigagnelasvouring to

hush the matter up, so he went to report the matter to the police himself at Kodumudi, three or
four miles away, and laid a complaint. This complaint was recorded at 9.15 a.m. the next
morning. That the monigar was endeavouring to husimtteer up, there can be no doubt, for

it is clear that he sent no report to the police whatsoever as was his duty to do. The accused
told a story to the effect that he came back early in the evening to get his meals and found his
wife hanging with a ropeadd to the roof and he calls two witnesses who say that the accused
came and told them that his wife would not let him in and they went in with him and found
his wife hanging from a beam. | do not think there can be any doubt that the deceased was
hangedput the evidence of the two defence witnesses is so discrepant that it is impossible to
believe their version of the occurrence. The medical evidence shows that the woman had
received a severe blow on the side of her head which would probably have remeered
unconscious, and it also shows that she died of strangulation which may have been the effect
of hanging. That she hanged herself is impossible because, as pointed out by the Medical
Officer, the blow on the head must have produced unconsciousnetisesgfore she could

not hang herself. | am satisfied on the evidence of the following facts: that the accused struck
his wife a violent blow on the head with the ploughshare which rendered her unconscious,
that it is not shown that the blow was likely tause death and | am also satisfied that the
accused hanged his wife very soon afterwards under the impression that she was already dead
intending to create false evidence as to the cause of the death and to conceal his own crime.
The question is whetherighis murder.
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Section 299 of the Indian Penal Code providesiidtoever causes death by doing
act with the intention of causing ....such bodily injury as is likely to cause death .... commits

the offence of culgale homicide"; and section 300, clause (3), provides that "if it is done with
the intention of causing bodily injury to any person and the bodily injury intended to be
inflicted is sufficient in the ordinary course of nature to cause death, then in sseh ca
culpable homicide is murder. Now, the hanging of a woman who dies from the effect of the
hanging is on the face of it causing bodily injury which is sufficient in the ordinary course of
nature to cause death and the section only requires that theid bachomicide, namely the
causing of death, to make this murder. It cannot, | think, be disputed that the accused intended
to cause bodily injury for he intended to hang and did hang whether the body was alive or
dead. If he had stabbed her or shot hegriding it to be believed that she had stabbed or shot
herself | cannot see that he would have done otherwise than intended to cause the wounds
which he did cause. In this case the bodily injury was strangulation by hanging. It is, however,
suggested thahere is a necessary limitation, namely, that the person on whom the bodily
injury is inflicted must be a person who is to #trowledge of the accusedpable of being

killed and that therefore if the accused thinks that the person is dead alreadyhbiebean
convicted of culpable homicide. One objection to this theory is that it is not necessary that the
person who is killed should be a person to whom the offender intends to cause the bodily
injury and that therefore his knowledge of the condition efgrrson killed is not a necessary
element for conviction for murder. K shoots aB with intent to kill B but misse® and kills

C, then he has committed the murder@élthough he did not even know thatwas there.

This point has been the subjectarf express decision of this Court in a caBee[ Public
Prosecutorv. Mushunoouru Suryanarayanamoorti,912 11 M.L.T. 127], where the accused
attempted to poison one person and the poison was taken by another. There is no doubt that
such is the law and ittems to me to follow that the opinion of the person who inflicts the
injury is immaterial. There is a general exception in the Penal Code which saves persons
acting innocently, viz., section 79. So the burying of a person wrongly believed to be dead
would be protected from the scope of section 299.

The Public Prosecutor, therefore, suggested that the proper limitation will be found by
introducing the wordunlawfullyd That would perhaps leave one class of persons unprotected
as in the following instance&Suppose that in this case the accused, having struck his wife a
blow on the head that made her unconscious and believing her to be dead, had gone to his
relatives and told them of the occurrence and they having sent him away themselves hanged
the body of he woman believing her to be dead for the purpose of concealing his crime. They
would be undoubtedly acting unlawfully, for they would be guilty of an offence under section
201, namely, causing evidence of the commission of an offence to disappear with the
intention of screening the offender from legal punishment, and yet it seems a strong
proposition to say that they have committed murder. Of course the position of the accused in
this case is far worse, for he has committed the offence of grievous hdirspaaking for
myself | see no reason why he should not have to bear the consequences of his subsequent act
in killing the woman. Still it does appear that there should be some limitation of the strict
words of the section and the difficulty is to say wihatt limitation is to be.

The protection would seem to be found in English Law by application of the doctrine of
mens redahough this might again be affected by the doctrine of malice in law which makes
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the killing in the course of a felony homicide. This doctrinentgns reathough extremely
difficult of definition, operates to protect persons who have no wrongful intention or other
blameworthy condition of mind. To what extent it would operate to protect persongewo

that they were committing a criminal offence, namely concealment of murder, is a question
which | do not propose to consider though the decisiorhan Queernv. Prince [(1875) L.R.

2 Crown Causes Reserved 154] referred to by the Public Prosecutdrseem to apply the
mens redo a person who intended to do an unlawful act but not the unlawful act which he in
fact did. This is in fact the argument of the Public Prosecutor who asks us to apply this
direction. | do not think, however, that it arises €onsideration.

Mr. Mayne is quite clear that under the Penal Code the maxim is wholly out of place. He
says that every offence is defined and the definition states not only what the accused must
have done but his state of mind in regard to his act eewas doing it. The whole of his
discussion in sections 8, 9 and 10 mens reaand knowledge is worthy of very close
consideration and he seems to be quite clear that all the protections found in the English
Criminal Law are reproduced in the ChapterainGeneral Exceptions in the Penal Code.
Sections 79, 80 and 81 would seem to cover all cases where a person is not acting with a
criminal intent. Now, it seems to me that the particular clauses in sections 299 and 300 which
we have to interpret do creatdnat | am tempted to call constructive murder. The first clause
of section 299 requires the intention of causing death; the third clause requires knowledge that
he is likely by such act to cause death. In the same way the first clause of section 386 requi
an intention to cause death; the second clause requires an intention to cause such bodily injury
as the offender knows to be likely to cause death; and the fourth clause requires the
knowledge that the act is so imminently dangerous that it must, pnoflability, cause death
or is likely to cause death and the act is committed without any excuse for incurring the risk.
In all these we have intention, knowledge and recklessness directed towards the causing of
death. On the other hand, in the secordis# to section 299 the intention is directed towards
the bodily injury and in the third clause to section 300 the intention is the same. What makes
the offence murder is that the bodily injury shouddfact be likely to cause death entirely
apart from itention or knowledge. The legislature has thought fit to make the offence murder
without proof of intention or knowledge directed towards death on the principle, of course,
that a person must be deemed to intend the natural result of the injury whidlicte that is
to say, if he inflicts an injury which is likely to cause death and that person dies, he must take
the consequences of his action. But the intention provided for is confined to the bodily injury
and not to the death. That is the law whick have to apply, and unless a person can be
protected by one of the general exceptions, | cannot see for myself how he is to escape from
the language of the section. Apart from the actual offence of concealing a murder, it is the
grossest violation of natal rights to stab, shoot or hang a person without absolute knowledge
that that person is dead unless of course it is done innocently, and | see no reason why the
offender should not suffer the consequences of his act.

| shall now refer to the cases. Tiirst is Gour Gobindo Thakoof[(1866) 6 W.R. (Cr. R.)
55]. The facts are very similar. There one Gour Gobindo struck the deceased, Dil Muhammad,
a blow which knocked him down and then he and others without inquiry as to whether he was
dead or not, in hastaung him up to a tree so as to make it appear that he committed suicide.
The accused were all convicted of hurt, but the High Court quashed the proceedings and
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directed the accused to betried on charges of murder,lpable homicide not amounting to
murder and hurt. Mr. Justice Setlarr says:

If however, the deceased was not actually killed by the blow, but was killed by
the suspension, then Gour Gobindo himself, and also all the other Thakoors who took
part in hanghg him up to the tree, would be clearly liable to a charge of culpable
homicide amounting to murder; for, without having ascertained that he was actually
dead, and under the impression that he was only stunned, they must have done the act
with the intentdbn of causing death, or bodily injury likely to cause death, and without
the exceptions provided by the law, or they might have been committed for culpable
homicidenotamounting to murder.

Mr. Justice Norman says:

Suppose, secondly, that the Thakoord ha intention of killing the deceased,
but, finding him insensible, without enquiry whether he was dead or alive, or giving
him time to recover, under an impression that he was dead, hung him to the tree, and
thereby killed him. It appears to me that thmight all have been put on their trial,
under section 304, for culpable homicide not amounting to murder. | think a jury
might fairly presume against them that they must have known that theyikedydoy
that act to cause death.

The difficulty in this case is that the learned Judges did not wish to decide the case, and
therefore their language is hypothetical. Mr. Justice Normansays that a jury might fairly
presume knowledge that they were likely to cause death, hereby introducing a limitation
which isto be found in the clauses we have under consideration. Certainly-ks@ton.,

thinks the offence to be culpable homicide.

The next case iQueen Empress. Khandu [(1891) I.L.R. 15 Bom. 194]. In that case it
was found that the accused struck the desgdhree blows on the head with a stick with the
intention of killing him. The accused, believing him to be dead, set fire to the hurt in which he
was lying with a view to remove all evidence of the crime. The medical evidence showed that
the blows were @t likely to cause death and did not cause death and that death was really
caused by injuries from burning. Mr. Justice Birdwoodstates the provisions of section 299 and
says:

it is not as if the accused had intended, by setting fire to the shed, tohmake t

deceased's death certain,

and therefore acquits him of murder though he convicts him of an attempt to commit murder
because of the accused's own admission that he intended by the blow to kill. With great
deference the learned Judge give no reasoméoview he takes. Mr. Justice Parsonstook the
view that the whole transaction, the blow and the burning, must be treated as one and that
therefore the original intention to cause death applied to the act of burning which did cause
death. The Chief Justicdisagreed with Mr. Justice Parsonsas to the transactions being one
and without giving any other reason acquitted. With the greatest deference to the learned
Judges | do not find any assistance from the manner in which they disposed of the case. Mr.
Mayne ckals with this case in section 414 of his notes and is inclined to agree with the
dissenting Judge that the intention should be treated as continuing up to the burning.
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The last case i$he Emperorv. Dalu Sardar[(1914) 18 CWN 1279]. In that case, the
accused assaulted his wife by kicking her below the navel. She fell down and became
unconscious. In order to create an appearance that the woman had committed suicide, he took
up the unconscious body and, thinking it toéeead body, hung it by a rope. The post
mortem examination showed that death was due to hanging. The Court, | think, assumed that
at the time he struck her he was not intending to cause death, and, | think, we may also take it
that the injury was not ifact likely to cause death. The learned Judges say that as he thought
it to be a dead body he could not have intended to kill her if he thought that the woman was
dead and seem to assume that the intention to cause death is a necessary element in the
offence of murder. With very great deference to the learned Judges they seem to have ignored
the language of sections 299 and 300 and accordingly | can find no assistance from this case.
That being the state of the authorities, it seems to me to be advisapét &0 definite
pronouncement from this Court and | would therefore refer to a Full Bench the question
whether on the facts found by us in this case the offence of murder has been committed.

SADASIVA AYYAR, J . - | agree in referring the question to a ABéinch as proposed by

my learned brother. | shall however give my own opinion shortly on the matter referred. | do
not think that the case dthe Queenv. Prince [(1875) L.R. 2 Crown Cases Reserved 154]
relied on strongly by Mr. Osborne has much relevancthe consideration of the question
before us. In that case the decision mainly depended upon the wording of the Statute 24 & 25
Vict., ¢. 100, s. 55, which made the taking unlawfully of an unmarried girl, being under the
age of 16 years, out of the possien of the father a misdemeanour. The majority held in that
case that there was no lawful excuse for taking her away, and the accused's ignorance of her
age did not make it not unlawful. We have simply to construe the definition of culpable
homicide in gction 299. The intention "to cause such bodily injury as is likely to cause death"
cannot, in my opinion, mean anything except "bodily injury” tiviag human bodyif this is

not so, then, according to the strict letter of the definition, the relatikesburn the body of a

man believing it to be dead would be guilty of culpable homicide. | may even say that it is
remarkable that the words "of a human being" are not added in the body of the definition after
'death’ and, as the definition stands, thesoay of the death of anything with intention will be
culpable homicide, which of course is a contradiction in terms. | think after the words "bodily
injury" the following words must be understood, namely, "to some living human body or
other" [it need nobe a particular pers@s body according to illustration (a) and it may even

be the body of another living person than the one intended actually that received the injury].
The case offhe Emperorv. Dalu Sardar[(1914) 18 CWN 1279] is almost exactly a sianil

case to the present. Though (as my learned brother points out) the Judges refer only to the
intention to kill and not the intention to cause bodily injury likely to cause death, the two
stand clearly on the same footing.

As regards Mr. Osborne's argumé¢hat a person who does an unlawful act, such as trying
to conceal a murder, should take the consequences of the same if the act done in furtherance
of that unlawful intention results unintentionally in homicide, | need refer only to illustration
(c) to section 299 which indicates that the Indian legislature did not wish to import the
artificial rules of the English Law of felony into the Indian Criminal Law.
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A similar case inQueerEmpressv. Khandu(1891) I.L.R. 15 Bom 194] contains
observations by Sargeant, C.J., and Birdwood, J., that "what occurred from first to last cannot
be regarded as one continuous act done with the intention of killing the deceased" and | agree
with them respectfully. As regards the caSeur Gobindo Thakoo[(1866) 6 W.R. (Cr. R.),

55], no final opinion was expressed, and the fact that the accused hastily and recklessly came
to the conclusion that the woman was dead might make him liable for punishment under
section 304A (causing death by dag rash or negligent act) but not under culpable homicide,
Sections 300 and 304 having the same relation to each other as section 325 and section 338
relating to grievous hurt.

WALLIS, C.J. - The accused was convicted of murder by the Sessions Judge of
Caimbatore. He appealed to this Court, which took a different view of the facts from that
taken by the learned Sessions Judge and has referred to us the question whether on the facts as
found by the learned Judges who composed it, the accused has in lavitedrtime offence

of murder. Napier, J. inclined to the view that he had: Sadasiva Ayyar, J., thought he had not.
The facts as found are these: the accused struck his wife a blow on the head with a
ploughshare, which knocked her senseless. He believad herdead and in order to lay the
foundation for a false defence of suicide by hanging, which he afterwards set up, proceeded to
hang her on a beam by a rope. In fact the first blow was not a fatal one and the cause of death
was asphyxiation by hanging wh was the act of the accused.

When the case came before us, Mr. Osborne, the Public Prosecutor, at once intimated that
he did not propose to contend that the facts as found by the learned referring Judges
constituted the crime of murder or even culpdibenicide. We think that he was right in
doing so: but as doubts have been entertained on the subject, we think it proper to state
shortly the grounds for our opinion. By English Law this would clearly not be murder but
man slaughter on the general prinegpof Common Law. In India every offence is defined
both as to what must be done and with what intention it must be done by the section of the
Penal Code which creates it a crime. There are certain general exceptions laid down in
chapter IV, but none othem fits the present case. We must therefore turn to the defining
section 299. Section 299 defines culpable homicide as the act of causing death with one of
three intentions:

of causing death,
of causing such bodily injury as is likely to cause death,
of doing something which the accused knows to be likely to cause death.

It is not necessary that any intention should exist with regard to the particular person
whose death is caused, as in the familiar example of a shot aimed at one person killing
another, or poison intended for one being taken by another. "Causing death" may be
paraphrased as putting an end to human life: and thus all three intentions must be directed
either deliberately to putting an end to a human life or to some act which to the kpewfed
the accused is likely to eventuate in the putting an end to a human life. The knowledge must
have reference to the particular circumstances in which the accused is placed. No doubt if a
man cuts the head off from a human body, he does an act whictows will put an end to
life, if it exists.But we think that the intention demanded by the section must stand in some
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relation to a person who either is alive, or who is believed by the accused to be alive. If a man
kills another by shooting at what he believes to be a third person whom he intends to kill, but
which is in fact the stump of a tree, it is clear that he would be guilty of culpable homicide.
This is because though he had no criminal intention towardhaman being actually in
existence, he had such an intention towards what he believed to be a living human being. The
conclusion is irresistible that the intention of the accused must be judged in the light of the
actual circumstances, but in the light dfiav he supposed to be the circumstances. It follows
that a man is not guilty of culpable homicide if his intention was directed only to what he
believed to be a lifeless body. Complications may arise when it is arguable that the two acts of
the accused shid be treated as being really one transaction @sliéenrEmpressv. Khandu

[(1891) I.L.R. 15 Bom. 194] or when the facts suggest a doubt whether there may not be
imputed to the accused a reckless indifference and ignorance as to whether the body he
handked was alive or dead, as@our Gobind@ase [(1866) 6 W.R. (Cri R.) 55]. The facts as

the same as those foundThe Emperorv. Dalu Sardaf(1914) 18 CWN 1279]. We agree

with the decision of the learned Judges in that case and with clear intimatiomioindpy
Sargeant, C.J. iQueenEmpressv. Khandu[(1891) I.L.R. 15 Bom. 194].

Though in our opinion, on the facts as found, the accused cannot be convicted either of
murder or culpable homicide, he can of course be punished both for his original ais$asilt
wife and for his attempt to create false evidence by hanging her. These, however, are matters
for the consideration and determination of the referring Bench.

[When the case came on again for hearing before the Division Bench, the court coneicted th
accused of grievous hurt under section 326, Indian Penal-€dde.



In Re Thavamani
AIR 1943 Mad. 571

KING, J .- The appellant here was accused 2 prosecuted before the learned Sessions Judge of
Ramnad for the murder of a woman named Meenakshi Achihe evening of the 26th
September last. The deceased was admittedly murdered in her flower garden about6 11/2
furlongs away from the village. Her dead body was found on 27th September in a well in the
garden. Two persons were prosecuted for the muwecused 1 who was eventually
acquitted, was the gardener employed in the garden. Accused 2 was an acquaintance of his,
who was in need of money at the time. There is no direct evidence of from the post mortem
certificate or the testimony of the doctortasthe cause of death. The body when found had
marks of three punctured wounds upon the head; but those wounds by themselves according
to the doctor would not be sufficient to cause death. The principal evidence upon which
accused 2 was convicted comesirhis own conduct. He has given a statement to the police

as a result of which he has informed them of the existence of P.W. 15, who confirms his story
that the two accused sold to him (P.W. 15) part of a chain which had been worn by the
deceased at thenie of her death. The evidence of P.W.15 and P.W. 16 taken together shows
that the proceeds of the sale of this portion of the chain were divided between the two
accused.

There is also a confessional statement made by accused 2 before the Taluk Mafistrate
Tirupatttur. He explains how he was induced by accused 1 to assist accused in the killing of
the deceased. After the first attack had been made upon the deceased he (Accused 2)
prevented her from leaving the garden and then seized her legs and heghthemile,
according to the confession, the murder was completed. After she had died, Accused 1 and 2
threw the body into the well. The significance of this confession which has been so signally
confirmed by the discovery of P.W. 15 and P.W. 16 and k@éncwhich was sold to the
former, as proving a case of the commission of some offence against the appellant, has not
been challenged in argument before us. But it is argued that the medical evidence taken in
conjunction with the confession shows that ¢hepuld not have been any intention on the part
of accused 2 to commit murder and therefore he cannot be found guilty under section 302,
Penal Code. Great stress is laid upon the statement in the confession that the deceased had
died and that her dead boldgd been thrown into the well. The doctor on the other hand gives
evidence that the only marks of external injury which he saw were of injuries which were
insufficient to cause death. It is accordingly argued that accused 2 was under a
misapprehension whehe thought that the deceased was dead and that the blows which
accused 1 with his assistance had struck at the deceased had not therefore caused her death.
Whatever therefore may have been the intention of the accused in striking those blows, that
intenion had not been effected. The action of the appellant and accused 1 in throwing the
body into the well could not possibly be in pursuance of an intention to cause her death, as
they already believed that she was dead.

Reliance in support of this positiae placed upon the decision in 42 Mad. 547. The
learned Sessions Judge however has refused to follow that ruling and has followed instead the
later ruling reported in 57 Mad. 158. It is true that in this later case there was no definite plea
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by the accused that at the time when he put the body of the deceased upon the railway line he
thought she was dead, whereas here according to the argument the confession does contain a
statement equivalent to the expression of a belief leatl¢ceased was already dead when the
body was thrown into the well. But that is not the most important point of distinction between

42 Mad. 547 and 57 Mad. 158 at p. 171. The main point of distinction between the two cases
is this, that in 42 Mad. 547 thee was never at any time an intention to cause death. The
original intention was only to cause injury. The second intention was only to dispose of a
supposedly dead body in a way convenient for the defence which the accused was about to set
up.

In 57 Mad. 158, however, and, in the present case, it is clear that there was at the
beginning an intention to cause death. This intention was apparently completely carried into
effect but in fact was not. Even if the intention at the second stage of the trankadtioeen
merely to dispose of a dead body, as is pointed out in 57 Mad. 158, the two phases of the
same transaction are so closely connected in time and purpose that they must be considered as
parts of the same transaction. The result of the action® @fdtused taken as a whole clearly
is to carry out the intention to kill with which they began to act. It seems to us that there is no
satisfactory reason for distinguishing the facts of the present case from the ruling in 57 Mad.
158 and that the learn&kssions Judge rightly relied upon that ruling in holding that, even if
at the time when the woman was thrown into the well she was alive, and even if the appellant
then thought her dead he would be guilty of murder. The conviction of the appellant for
murder must therefore stand. There are clearly no extenuating circumstances of any kind in
this case and the sentence of death is the only one appropriate to the circumstances. We
accordingly confirm the sentence and dismiss the appeal.

*kkkk



Emperorv. Mushnooru Suryanarayana Murthy
(1912) MLJR 333 (Mad.)

BENSON, J.7 This is an appeal by the Public Prosecutor on behalf of the Government
against the acquittal of one Suryanarayana Murthy, on a charge of having murdered the girl,
Rajalakshmi. The factsf the case, so far as it is necessary to state them for the purposes of
this appeal, are as follows:

The accused, with the intention killing Appala Narasimhulu, (on whose life he had
effected large insurances without Appala Narasimhulu's knowledgen ander to obtain the
sums for which he was insured), gave him some sweetmeat (halva) in which a poison
containing arsenic and mercury in soluble form had been mixed. Appala Narasimhulu ate a
portion of the sweetmeat, and threw the rest away. This ocaairted house of the accused's
brotherin-law where the accused had asked Appala Narasimhulu to meet him. Rajalakshmi,
who was aged 8 or 9 years, and who was niece of the accused, being the daughter of accused's
brotherin-law, took some of the sweetmeatdaate it and gave some to another little child
who also ate it. According to one account Rajalakshmi asked the accused for a portion of the
sweetmeat, but according to the other account, which we accept as the true account, Appala
Narasimhulu, after eatina portion of the sweetmeat threw away the remainder, and it was
then picked up by Rajalakshmi without the knowledge of the accused. The two children who
had eaten the poisoned sweetmeat, died from the effects of it, but Appala Narasimhulu,
though the paion severely affected him, eventually recovered. The accused has been
sentenced to transportation for life for having attempted to murder Appala Narasimhulu. The
guestion which we have to consider in this appeal is whether, on the facts stated above, the
accused is guilty of the murder of Rajalakshmi.

| am of the opinion that the accused did cause the death of Rajalakshmi and is guilty of
her murder. The law on the subject is contained in Sections 299 to 301 of the Indian Penal
Code and the whole questiwhether it can properly be said that, the acciisadsed the
deathd of the girl, in the ordinary sense in which those words should be understood, or
whether the accused was so indirectly or remotely connected with her death that he cannot
properly be aid to havdicaused it. It is not contended before us that the accused intended to
cause the death of the girl, and we may take it for the purpose of this appeal that he did not
know that his act was even likely to cause her death. But it is clear ttat imend to cause
the death of Appala Narasimhulu. In order to effect this he concealed poison in a sweetmeat
and gave it to him eat. It was these acts of the accused which caused the death of the girl,
though no doubt her own action, in ignorantly jiickup and eating the poison, contributed
to bring about the result. Section 299 of the Indian Penal Codeid&y®sever causes death
by doing an act with the intention of causing death or with the intention of causing such
bodily injury as is likely to case death, or with the knowledge that he is likely by such act to
cause death, commits the offence of culpable homititiées to be observed that the section
does not require that the offender should intend to kill (or know himself to be likely to kill)
any particular person. It is enough if heauses the dedilof any one, whether the person
intended to be killed or any one else. This is clear from the first illustration to the ségtion,
lays sticks and turf over a pit, with the intention of therednysing death, or with the



Emperorv. Mushnooru Suryanarayana Murthy 43

knowledge that death is likely to be thereby caused Z believing the ground to be firm, treads
on it, falls in and is killed. A has committed the offence of culpable homicide.

Nor is it necessary that the death should be caused directly by the action of the offender,
without contributory action by the person whose death is caused or by some other person.
That contributory action by the person whose death is caused will nosaglyegrevent the
act of the offender from being culpable homicide, even if the death could not have occurred
without such contributory action, is clear from the above illustration, and that contributory
action by a third person will not necessarily pravéhe act of the offender from being
culpable homicide, even if the death could not have occurred without such contributory
action, is clear from the second illustration, viz. A knows Z to be behind a bush. B does not
know it. A, intending to cause, or éwing it to be likely to cause,& death, induces B to fire
at the bush. B fires and kills Z. Here B may be guilty of no offence; but A has committed the
offence of culpable homicide.

The language of the section and the illustration seem to me to showdither the
contributory action of Appala Narasimhulu in throwing away part of the sweetmeat, nor the
contributory action of the girl in picking it up and eating it prevent our holding that it was the
accused who caused the girl's death. The IndianCammissioners in their report (1846) on
the Indian Penal Code call attention to the unqualified use of the irdsuse deathin
the definition of culpable homicide, and rightly point out that there is a great difference
between acts which cause demtimediately, and acts which cause death remotely, and they
point out that the difference is a matter to be considered by the courts when estimating the
effect of the evidence in each case. Almost all, perhaps all, results are caused by a
combination of cases, yet we ordinarily speak of a result as caused by the most conspicuous
or efficient cause, without specifying all the contributory causes. In Wébdbéctionary
ficaus® is defined adithat which produces or effects a result; that from which anything
proceeds and withowthich it would not exisi and agairfithe general idea of cause is that
without which another thing, called the effect, cannot be; and it is divided by Aristotle into
four kinds known by a name of the material, the formal, the effieiedtthe final cause. The
efficient cause is the agent that is prominent or conspicuous in producing a change or result.

In the present case | think that the accdsedttion was the efficient cause of the Girl
death, though her own action in picking and eating the poison was also necessary in order
to effect her death; just as in the illustration given in the Code the man who laid the turf and
sticks over the pit with the intention of causing death was held to be the cause of the death of
the man whb ignorantly fell into the pit; although the death would not have occurred if he had
not of his own free will walked to the spot where the pit was. The Code says that the man who
made the pit is guilty of culpable homicide, and, in my opinion, the acdnsiw present
case, who mixed the poison in sweetmeat and gave it to be eaten, is equally guilty of that
offence. Themens reawhich is essential to criminal responsibility existed with reference to
the act done by the accused in attempting to kill Appeasimhulu, though not in regard to
the girl whose death he, in fact, caused, and that is all that the section requires. It does not say
fiwhoever voluntarily causes deaftor require that the death actually caused should have
been voluntarily caused. i sufficient if death is actually, even though involuntarily, caused
to one person by an act intended to cause the death of another. It is the criminality of the
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intention with regard to the latter thatakes the act done and the consequence which follows
from it an offence.

Turning now to Section 301, Indian Penal Code, we find that culpable homicide is murder
if the act by which death is caused is done with the intention of causing death, and does not
fall within certain specified exceptions, none of which are applicable to the present case.

It follows that the accused in the present case is guilty of murder, and this is rendered still
more clear by Section 301 of the Code. The cases in which culpabiiide is murder
under Section 301 are not confined to cases in which the act by which the death is caused is
done with the intention of causing death. Section 301 specifies other degrees of intention or
knowledge which may cause the act to amount taemiand then Section 301 enacts fiifat
a person, by doing anything which he intends or knows to be likely to cause death, commits
culpable homicide by causing the death of any person, whose death he neither intends or
knows himself to be likely to causthe culpable homicide committed by the offender is of
the description of which it would have been if he had caused the death of the person whose
death he intended or knew himself to be likely to cause.

The section does not enact any rule deducible fiteentwo preceding sections, but it
declares in plain language an important rule deducible, as we have seen, from those sections,
just as an explanation to either Section 299 or Section 300, as it relates to both. It was,
therefore, most convenient to gtahe rule by means of a fresh section. The rule makes it
clear that culpable homicide may be committed by causing the death of a person whom the
offender neither intended, now knew himself to be likely, to kill, a rule which though it does
not lie on thesurface of Section 299, yet is, as we have seen, deducible from the generality of
the wordsficauses deathand from the illustration to the section; and the rule then goes on to
state that the quality of the homicide, that is, whether it amounts to naurrdet, will depend
on the intention or knowledge which the offender had in regard to the person intended or
known to be likely to be killed or injured, and not with reference to his intention or
knowledge with reference to the person actually killed J@ deducible from the language of
the Sections 299 and 300 though not perhaps, lying on their very surface. The conclusion,
then, at which | arrive, is that the accused in this case is guilty of murder as defined in
Sections 299 to 300, Indian Penal Code.

This conclusion is in accord with the view of Norman, Offg., C. J., and Jackson, J., in the
case reported in 13 W.R. Criminal Letters, p. 2, where it sdile prisoner gave some
poisoned rice water to an old woman who drank part herself and gave adittleogirl who
died from the effect of the poison. The offence of the prisoner, under Section 301 of the
Indian Penal Code, is murderThat the present accused would be guilty of murder under
English Law is clear from the case Adfines Gore In that @se Agnes Gore mixed poison in
some medicine sent by an Apothecary, Martin, to her husband, which he ate but which did not
kill him, but afterwards killed the Apothecary, who to vindicate his reputation, tasted it
himself, having first stirred it abouiilt was resolved by all the Judges that the said Agnes
was guilty of the murder of the said Martin, for the law conjoins the murderous intention of
Agnes in putting the poison into the electuary to kill her husband, with the event which thence
ensued; i.e.ne death of the said Martin; for the putting of the poison into the electuary is the
occasion and cause; and the poisoning and death of the said Martin is thguésententus
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est qui ex causa sequiflet dicuntur eventus quia ex causis eveniantl the stirring of the
electuary by the Martin with his knife without the putting in of the poison by Agnes could not
have been the cause of his deafKing's Bench 77 English Reports, p. 853 at p. 854)

A number of other English cases have been referred to, but it is unnecessary to discuss
them as we must decide the case in accordance with the provisions of the Indian Penal Code,
and these are not necessarily the same as the English Law.

In the result, lwould allow the appeal by Government and convict the accused of the
murder of Rajalakshmi.

The accused was originally sentenced to seven dgosous imprisonment for having
attempted to murder Appala Narasimhulu. This sentence was enhanced to one of
transportation for the life by this court acting as a court of revision in December, 1910, when
this appeal was not before them. Looking to these facts | am unwilling to now impose a
sentence of death, though it would have been appropriate if the accddsekheconvicted of
murder at the original trial.

SUNDARA AIYER, J. i In this case the accused Suryanarayana Murthy was charged by
the Sessions Court of Ganjam with the murder of a young girl named Rajalakshmi and with
attempt to murder one Appala Narabiru by administering poison to each of them on the

9th February 1910. He was convicted by the Sessions Court on the latter count but was
acquitted on the former count and was sentenced to seven years' rigorous imprisonment. He
appealed against the conwict and sentence in Criminal Appeal No. 522 of 1910, and this
court confirmed the conviction and enhanced the sentence to transportation for life. The
present appeal is by the Government against his acquittal on the charge of murdering
Rajalakshmi.

The facts as found by the lower court are that the accused, who was a clerk in the
Settlement Office at Chicacole, got the life of Appala Narasimhulu, the prosecution 1st
witness, insured in two Insurance Companies for the sum of Rs. 4,000 in all having paid the
premium himself; that the 2nd premium for one of the insurances fell due on the 12th
January, 1910, and the grace period for its payment would elapse on the 12th February, 1910,
that the prosecution 1st witness being at the same time badly pressedrfsrofngabsistence
asked the accused for money on the morning of 9th February; that the latter asked him to
meet him in the evening at the house of his (the accused's) biether, the prosecution 8th
witness; that at the house the accused gave thecptase 1st withess a white substance
which he called 'halva’ but which really contained arsenic and mercury in soluble form; that
the prosecution 1st witness having eaten a portion of the halva threw aside the rest; that it was
picked up by the daughter tfe prosecution 8th witness, the deceased Rajalakshmi, who ate
a portion of it herself and gave another portion to child of a neighbour; and that both
Rajalakshmi and the other child were seized with vomiting and purging and finally died,
Rajalakshmi soméour days after she ate the halva and the child two days earlier. After the
prosecution 1st witness had thrown away the halva both he and the accused went to the bazaar
and the accused gave prosecution 1st withess some more halva. The prosecutiomgsst witn
suffered in consequence for a number of days but survived. The accused, as already stated,



46 Emperorv. Mushnooru Suryanarayana Murthy

has been sentenced to transportation for life for attempting to murder the prosecution 1st
witness.

The casefor the prosecution with reference to the poisoning of Rajalakshmi was, as
sworn to by the prosecution 1st witness, that, when the accused gave him the halva, the girl
asked for a piece of it and that the accused, though he reprimanded her at firsgergave h
small portion. But | agree with the learned Sessions Judge that this story is improbable. The
girl was the accused's own niece being his sister's daughter. He and her father (the prosecution
8th witness) were on good terms. He had absolutely no miatik#! her, and there was no
necessity for giving her the halva. The accused, in his statement to the Magistrate (the
prosecution 22nd witness) soon after the occurrence, said that the girl had picked up the halva
and eaten it. He had made a similarestant to the prosecution 8th witness when the latter
returned to his house on the evening of the 9th immediately after the girl had eaten it. This
statement is in accordance with the probabilities of the case, and | accept the Sessions Judge's
finding thatthe halva was not given to the girl by the accused but, picked up by her after the
prosecution 1st witness had thrown it way. The question we have to decide is whether, on
these facts, the accused is guilty of the murder of the girl. At the concludiba afguments
we took time to consider our judgment, as the point appeared to us to be one of considerable
importance, but we intimated that, we would not consider it necessary, in the circumstances,
to inflict on him the extreme penalty of the law.

It is clear that the accused had no intention of causing the death of the girl Rajalakshmi.
But it is contended that the accused is guilty of murder as he had the intention of causing the
death of the prosecution 1st witness, and it is immaterial that the diatienintention of
causing the death of the girl herself. Section 299, Indian Penal Code, enadshtiater
causes death by doing an act with the intention of causing death, or with the knowledge that
he is likely by such act to cause death, commigsdatfience of culpable homicideSection
300 saydiculpable homicide is murder, if the act by which the death is caused is done with
the intention of causing deathSection 301 lays down that "if a person, by doing anything
which he intends or knows to likely to cause death commits culpable homicide by causing
the death of any person, whose death he neither intends nor knows himself to be likely to
cause, the culpable homicide committed by the offender is of the description of which it
would have beerf ihe had caused the death of the person whose death he intended or knew
himself to be likely to causeThe contention of the learned Public Prosecutor, to put it very
shortly, is (1) that it was the accused's act that caused the death of the girl trad (B¢
accused had the intention of causing death when he gave the poison to the prosecution 1st
witness and was, therefore, guilty of any death that resulted from his act. He urges that the
sections of the Penal Code practically reproduce the Englishdcaording to which the
causing of death with malice aforethought, though the malice may not be directed against a
particular individual whose death ensues, would amount to murder. Before referring to the
English Law, | shall consider the provisions of thenal Code bearing on the subject. If Mr.
Napier's contention be sound it would make no difference whether Appala Narasimhulu, the
prosecution 1st witness, also died in consequence of the poison or not; nor would it make any
difference if, instead of thgoison being picked up by the girl and eaten by herself, she gave it
to some one else and that one to another again and so on if it changed any number of hands.
The accused would be guilty of the murder of one and all of the persons who might take the
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poison, though it might have been impossible for him to imagine that it would change hands
in the manner that it did. The contention practically amounts to saying that the intervention of
other agencies, dnof any number of them, before death results, would make no difference in
the guilt of the accused, that causing death does not mean being the proximate cause of the
death, but merely being a link in the chain of the cause or events leading to thendetatt a

further any knowledge on the part of the accused that such a chain of events might result from
his act is quite immaterial. It is, prima facie, difficult to uphold such an argument. Now is
there anything in the Sections of the Penal Code to sufipoBection 39 provides that "a
person is said to cause an effect 'voluntarily’' when he causes it by means whereby he intended
to cause it, or by means which, at the time of employing those means, he knew or had reason
to believe to be likely to cause"iThe illustration to the section is that if a person sets fire by
night to an inhabited house in a large town for the purpose of facilitating robbery, and thus
causes the death of a person, he would be taken to have caused the death voluntarily if he
knewthat he was likely to cause death and may even be sorry that death had been caused by
his act. The section and the illustration both show that causation with respect to any event
involves that the person should have knowledge that the event was likelyuto from his

act. Section 299, Indian Penal Code, in my opinion, does not lead to a different conclusion.
But before dealing with it, | must turn to Section 301, Indian Penal Code. That section
apparently applies to a case where the death of the pevbose death was intended or
known to be likely to occur by the person doing the act, does not, as a fact occur but the death
of some one else occurs as the result of the act done by him. It evidently does not apply where
the death both of the person, whadeath was in contemplation, and of another person or
persons, has occurred. Can it be said that, in such a case, the doer of the act is guilty with
reference to those whose death was not intended by him and could not have been foreseen by
him as likely b occur? Are we to hold that a man who knows that his act is likely to cause the
death of one person is guilty of the death of all the others who happen to die, but whose death
was far beyond his imagination? Such a proposition it is impossible to mamtaiiminal

law. Section 301 of the Indian Penal Code has reference to a case where a person intending to
cause the death of A, say by striking or shooting him, kills B because B is in the place where
he imagined A to be, or B rushes in to save A andivesehe injury intended for A. The
reason for no exculpating the wredger in such cases is that he must take the risk of some
other person being in the place where he expected to find A, or, of some one else intervening
between him and A. The sectionagjualification of the rule laid down in Section 299 and is
evidently confined to cases where the death of the person intended to known to be likely to be
killed does not result. If the public Prosecutor's general proposition were right, Section 301 of
the Indian Penal Code would seem to be unnecessary, as Section 299 would be quite enough.
If a person is intended by Section 299 to be held to be guilty for deaths which are not known
to be likely to occur, then that section might itself have been wordiedifly so as to show

that the particular death caused need not have been intended or foreseen and what is more
important, Section 301 of the Indian Penal Code would not be limited to cases where the
death of the particular individual intended or foresdeas not occur. The general theory of

the criminal law is that the doer of an act is responsible only for the consequences intended or
known to be likely to ensue; for otherwise he could not be said to have caused the effect
fivoluntarilyd, and a person isot responsible for the involuntary effects of his acts.
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lllustrations A and B, in my opinion, support this view. Sections 323 and 324 show that a
person is responsible in the case of hurt or grievousdmly for what he causes voluntarily;

and Section 321 shows that hurt to the particular person in question must have been intended
or foreseen. In the eye of the law, no doubt, a man will be taken to have foreseen what an
ordinary individual ought to fosee, and it will not be open to him to plead that he himself
was so foolish as, in fact, not to foresee the consequence of his act. A person might, in some
cases, be responsible for effects of which his act is not the proximate cause where the effect is
likely to arise in the ordinary course of events to result from the act. This rule will certainly
hold good where a person's act set in motion only physical causes which lead to the effects
actually occurring; when the effect is not due merely to physiesesaset in operation by an

act, but other persons' wills intervening are equally necessary causes with the original act to
lead to the result, it is more difficult to decide whether the act in question can be said to be the
cause of the effect finally pdoced. The Code throws very little light on the question.
Ordinarily, a man is not criminally responsible for the acts of another person, and ordinarily
his act should not be held to be the cause of a consequence which would not result without the
intervertion of another human agency. Sir J. Fitz James Stephen inlistery of the
Criminal Law of England, Vol. lll, p. 8, saysfiA more remarkable set of cases are those in
which death is caused by some act which does unquestionably cause it, but doasgso thro
the intervention of the independent voluntary act of some other person. Suppose, for instance,
A tells B of facts which operate as a motive to B for the murder of C. It would be an abuse of
language to say that A had killed C, though no doubt he hers the remote cause ofsC

deatho The learned author proceeds to point out that, even when a person counsels, procures
or commands another to do an act, he would be only guilty as an abettor but not as a principal
offender whose act caused the result, sayder. This is the well settled principle of the
English Law, though there appear to be one or two exceptions, to be hereafter pointed out. No
such exceptions are mentioned in the Indian Code. They may perhaps be recognised where the
doer of the act knewhat it would be likely that his own act would lead other persons, not
acting wrongfully, to act in such a manner as to cause the effect actually produced. But the
scope of the exceptions cannot cover those cases where the doer could not foresee that othe
persons would act in the manner indicated above. This is the principle adopted in determining
civil liability for wrongs. See the discussion of the questioBaker v. Snell [(1908) 2 KB

825]. A stricter rule cannot be applied in cases of criminallifgbi

Now, can it be said that the accused, in this case, knew it to be likely that the prosecution 1st
witness would give a portion of the girl Rajalakshmi? According to Section 26 of the Indian Penal
Codenfa person is said to hadgeason to believia thing if he has sufficient cause to believe that
thing but not otherwisé.A trader who sells a basket of poisoned oranges may be said to have
sufficient 'reason to believe' that the buyer would give them to various persons to eat; but one who
gives a slie of an orange to another to eat on the spot could not be said to have suffieisom
to believéthat he would give half of that slice to another person to eat or that he would throw
away a portion and that another would eat it. The poison was tlaside here not by the accused
but by the prosecution 1st witness. The girl's death could not have been caused but for the
intervention of the prosecution 1st witness's agency. The case, in my opinion, is not one covered
by Section 301 of the Indian Penabd&. The conclusion, therefore, appears to follow that the
accused is not guilty of culpable homicide by
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doing an act which caused the death of the girl. Mr. Napier, as already mentioned, has
contendedhat the law in this country on the question is really the same as in England; and he
relies on two English cases in support of his contention, Saundercase andignes Gore

case. | may preface my observations on the English Law by citing Mr. Mayreskréhat
ficulpable homicide is perhaps the one branch of criminal law in which an Indian student must
be most careful in accepting the guidance of English authaditteszording to the English

Law fimurder is the unlawful killing, by any person of soundmmory and discretion, of any
person under the Kirdg peace, with malice aforethought, either express or implied by law.
This malice aforethought which distinguishes murder from other species of homicide is not
limited to particular ilwill against the pesons slain, but means that the fact has been
attended with such circumstances as are the ordinary symptoms of a wicked, depraved, and
malignant spirit; a heart regardless of social duty, and deliberately bent upon mischief. Any
formed design of doing mis@f may be called malice; and therefore, not only killing from
premeditated hatred or revenge against the person killed, but also, in many other cases, killing
accompanied with circumstances that show the heart to be previously wicked is adjudged to
be kiling of malice aforethought and, consequently, muedelRUSSELLon Crimes and
Misdemeanours 7th Edition, Volume [, p. 655. It will be observed that, in this definition,
malice is made an essential requisite, and all cases have to be brought undewldg@o

that the act is likely to cause death is not part of the definition. Nor have we any words to
import what is contained in the explanations to Section 299 of the Indian Penal Code or in
Cls. 2, 3 and 4 of Section 300. The law was worked out of Edgtaiis present condition by

a series of judicial decisions. This accounts for the statement that general malice is enough
and that it need not be directed against the particular individual killed. Hence also the
proposition that wicked intention to inpiis enough and intention to kill that individual is not
necessary. Seeoscods Criminal Evidence 13th Edition, pages 617 to 619. Malice again is
explained to mean malice implied by law as well as malice in fact. The result is, the law in
England is noas different from that in India as a comparison of the definitions might, at first
sight, indicate. This is apparent from the statement of the English Law at-pp, 20I. IIl of
Stepher@sHistory of the Criminal Law The statement, however, shows that kw is not
identical in both countries. In England an intention to commit any felony will make the act
murder if death results. Agaifif a child under years of discretion, a madman, or any other
person of defective mind, is incited to commit a crimes thciter is the principakx
necessitatethough absent when the thing was done. In point of law, the act if he were
innocent agent is as much the act of the procurer as if he were present and did the act
himselfd SeeRussellonCrimes,Vol. |, page 104The Indian law does not make the abettor
guilty of the principal offence in such circumstances. There is also a presumption in the
English Law thatfiall homicide is malicious and murder, until the contrary appears from
circumstances of alleviation, excusejustification; and it is incumbent upon the prisoner to
make out such circumstances to the satisfaction of the Court and Jury, unless they arise out of
the evidence produced against Riffthere is no such presumption here Slundercase as

stated inRosco@s Criminal Evidence p. 154, the prisoner intending to poison his wife gave

her a poisoned apple which she, ignorant of its nature gave to a child who took it and died.
This was held murder in the husband, although being present he endeavoursdaedigs

wife from giving it to the child. IrHaleGsPleas of the CrownVol. I, p. 436, it is not stated
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that the prisoner endeavoured to dissuade his wife from giving the apple to the child. On the
otherhand, the author sayélf A commands or counsels B to kill C and before the fact is
done A repents and comes to B and expressly discharges him from the fact and countermands
it, if after this countermand B does it, it is murder in B; but A is not acogssihe decision
apparently proceeded on the English rule that the innocence of the intervening agent had the
effect of holding the prisoner liable as the principal offendeAdnes Gorés case, the wife

who mixed ratsbane in a potion sent by the apmatheto her husband which did not kill him

but killed the apothecary who, to vindicate his reputation, tasted it himself, having first stirred

it up, was held guilty of murder because the wife had the intention of killing the husband
though not of killingthe apothecary. It is possible that an Indian court may hold in such a case
that it was the duty of the wife to warn and prevent the apothecary from tasting the potion and
that she was guilty of an illegal omission in not doing so. Whether the case wigiime

under Section 301, Indian Penal Code, also it is unnecessary to consitke Queenv.

Latimer the prisoner, in striking at a man, struck and wounded a woman under 24 and 25
Vic., C. 100 Section 20, for unlawfully and maliciously wounding Hes,dury found that the

blow 'was unlawful and malicious and did in fact wound her, but that the striking of her was
purely accidental and not such a consequence of the blow as the prisoner ought to have
expected The Court of Crown Cases Reserved held tiwe prisoner was guilty. The
decision proceeded upon the words of statute. Section 18 enactefiivtiadoever shall
unlawfully and maliciously cause any grievous bodily harm to any person with malicious
intent shall be guilty of felong. Then Section 20|eaving out the intent, provided any
grievous bodily harm upon any other person shall be guilty of misdemeanour. Lord Coleridge,
C. J., pointed out that the language of Sections 18 and 20 was different and that the intention
should be against the persajuired. In Regina v. Michael, where a bottle containing poison
was put on the mantgiece where a little child found it and gave part of the contents to the
prisoner' child who soon after died, the Judges were of opiniofitttetadministering of the

poison by the child was under the circumstances of the case as much in point of law an
administering by the prisoner as if the prisoner had actually administered it with her own
handd This decision also, no doubt, proceeded on the ground of want of disciretthe
intervener, the child. The Indian courts may hold that a person who keeps poison at a place
where others might have access to it must be taken to know that death is likely to result from
the act. It is clear that English decisions are not alwassf@ guide in deciding cases in this
country where the provisions of the Penal Code must be appli&hakar Balkrishnav.
King-Emperor, the Calcutta High Court held that the prisoner in the case, an Assistant
Railway Station Master, was not liable wlealeath would not have resulted if the guard had

not acted carelessly, as the prisoner could not be taken to know that the accident to the train
which resulted in the loss of human life was likely to lead to deatBmpressv. Sahae Rag

which may be usfully compared withThe Queerv. Latimer and where also the prisoner was

held guilty, the decision was put on the ground that the prisoner knew it to be likely that the
blow would fall on a person for whom he had not intended it. Holding, as | do,rthag i
circumstances of this case, the prisoner could not be said to have known that it was likely that
the prosecution 1st withess would throw aside the halva so as to be picked up and eaten by
some one else and that the prisoner was not responsibleg inirtumstances, for the
voluntary act of prosecution 1st witness, | must come to the conclusion that the prisoner is not
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guilty of the murder of the girl Rajalakshmi. It is not contended that thera\eaml duty on
the part of the accused to prevent the girl from eating the halva and that he was guilty of
murder by an illegal omission.

I would uphold the finding of acquittal of the lower court and dismiss the appeal.

BENSON, J- As we differ in ouropinion as to the guilt of the accused, the case will be laid
another Judge of this court, with our opinions under Section 429, Criminal Procedure Code.
This appeal coming on for hearing under the provisions of Section 429 of the Code Criminal
Procedure.

RAHIM, J . - The question for decision is whether the accused Suryanarayanamurthy is
guilty of an offence under Section 302, Indian Penal Code, in the following circumstances. He
wanted to kill one Appala Narasimhulu on whose life he had effected ratheriteurances

and for that purpose gave him some halva (a sort of sweet meat), in which he had mixed
arsenic and mercury in a soluble form, to eat. This was at the house of the accused's brother
in-law, where Appala Narasimhulu had called by appointmdme. fhan ate a portion of the
halva, but not liking its taste threw away the remainder on the spot. Then, according to the
view of the evidence accepted by my learned brothers Benson and Sundara Aiyar JJ., as well
as by the Sessions Judge, a girl of 8 orerg named Rajalakshmi, the daughter of the
accused's brothén-law, picked up the poisoned halva, ate a portion of it herself, and gave
some to another child of the house. Both the children died of the effects of the poison, but
Appala Narasimhulu, theniended victim, survived though after considerable suffering. It is
also found as a fact, and | agree with the finding, that Rajalakshmi and the other girl ate the
halva without the knowledge of the accused, who did not intend to cause their deaths. Upon
these facts Benson J. would find the accused guilty of the murder of Rajalakshmi, while
Sundara Aiyar J., agreeing with the Sessions Judge, holds a contrary view.

The question depends upon the provisions of the Indian Penal Code on the subject as
containedin Sections 299 to 301. The first point for enquiry is whether the definition of
culpable homicide as given in Section 299 requires that the accused's intention to cause death
or his knowledge that death is likely to be caused by such act, or is itientfffor the
purposes of the section if criminal intention or knowledge on the part of the accused existed
with reference to any human being, though the death of the person who actually fell a victim
to the accused's act was never compassed by him. hdifdng in the words of the section
which would justify the limited construction. Section 299 says: "Whoever causes death by
doing an act with the intention of causing death, or with the intention of causing such bodily
injury as is likely to cause deathr; with the knowledge that he is likely by such act to cause
death, commits the offence of culpable homicide." The language is perfectly general; all that
it requires is that there should be an intention to cause death or a knowledge that death is
likely to be the result, and there is nothing in reason which, in my opinion, would warrant us
in saying that the homicidal intention or knowledge must be with reference to the life of the
person whose death is actually caused. The law affords protection equidléy ltves of all
persons, and once the criminal intention, that is, an intention to destroy human life, is found, |
do not see why it should make any difference whether the act done with such intention causes
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the death of the person aimed at or of some one else. lllustration (a) to Section 299 makes it
quite clear that the legislature deliberately employed general and unqualified language in
order to cover cases where the person whose death is causeddsy of the accused was not

the person intended to be killed by him but some other person. Section 301 also supports this
construction as it assumes that the accused in such cases would be guilty of culpable
homicide; and | may here point out that thgsobof this section is to lay down that the nature

of culpable homicide of which the accused in these cases would be guilty, namely whether
murder or not, would be the same as he would have been guilty of, if the person whose death
was intended to be brght about had been killed. Now the first paragraph of Section 300
declares that culpable homicide shall be deemed to be murder if the act by which death is
caused is done with the intention of causing death, using so far the very words of Section 299.
In the 2nd and 3rd paragraphs of Section 300 the language is not quite identical with that of
the corresponding provisions in Section 299, and questions may possibly arise whether where
the fatal act was done not with the intention of causing death but withtémtion of causing

such bodily injury as is likely to cause death, or with the knowledge that the accused is likely
by such act to cause death, the offence would be one of murder or culpable homicide not
amounting to murder. But it is not necessaryrfa to express any opinion on these matters

as in the present case the prisoner undoubtedly intended to cause death.

The next point for consideration is whether the death of Rajalakshmi was caused by the
accused's act within the meaning of Section 29% Gestion is really one of fact or of
proper inference to be drawn from the facts. That girl's death was caused by eating the
sweetmeat in which the accused had mixed poison and which he brought to the house where
the girl lived in order to give it to thman for whom it was intended. It was given to him, but
he, not relishing the taste of it, threw it down. The deceased girl soon afterwards picked it up
and ate it. But the accused was not present when Rajalakshmi ate it, and we may even take it
that, if the accused had been present, he would have prevented the girl from eating the
sweetmeat. These being the facts, there can be, however, no doubt, that the act of the accused
in mixing arsenic in the halva and giving it to Appala Narasimhulu in Rajalakshmi'se
was one cause in the chain of causes which brought about the girl's death. The question then is
whether this act of the accused was such a cause of Rajalakshmi's death as to justify us in
imputing it to such act. In my opinion it was. Obviouslysitriot possible to lay down any
general test as to what should be regarded in criminal law as the responsible cause of a certain
result when that result, as it often happens, is due to a series of causes. We have to consider in
each case the relative valard efficiency of the different causes in producing the effect and
then to say whether responsibility should be assigned to a particular act or not as the
proximate and efficient cause. But it may be observed that it cannot be a sufficient criterion in
this connection whether the effect could have been produced in the case in question without a
particular cause, for it is involved in the very idea of a cause that the result could not have
been produced without it. Nor would it be correct to lay down gdgdtadt the intervention
of the act of a voluntary agent must necessarily absolve the person between whose act and the
result it intervenes. For instance, if A mixes poison in the food of B with the intention of
killing B and B eats the food and is kill¢idereby, A would be guilty of murder even though
the eating of the poisoned food which was the voluntary act of B intervened between the act
of A and B's death. So here the throwing aside of the sweetmeat by Appala Narasimhulu and
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the picking and the eating of it by Rajalakshmi cannot absolve the accused from responsibility
for his act. No doubt the intervening acts or events may sometimes be such as to deprive the
earlier act of the character of an eiffict cause. Now, suppose, in this case Appala
Narasimhulu had discovered that the sweetmeat was poisoned and then gave it to Rajalakshmi
to eat, it is to his act that Rajalakshmi's death would be attributed and not to the accused's. Or
suppose Appala Narashulu, either suspecting that the sweetmeat was poisoned or merely
thinking that it was not fit to be eaten, threw it away in some unfrequented place so as to put
it out of harm's way and Rajalakshmi happening afterwards to pass that way, pickeddt up, an
ate it and was killed, the act of the accused in mixing the poison in the sweetmeat could in
that case hardly be said to have caused her death within the meaning of Section 299. On the
other hand, suppose Appala Narasimhulu, finding Rajalakshmi stamemdnim and without
suspecting that there was anything wrong with the sweetmeat, gives a portion of it to her and
she ate it and was killed, could be said that the accused who had given the poisoned
sweetmeat to Appala Narasimhulu was not responsiblthéodeath of Rajalakshmi? | think

not. And there is really no difference between such a case and the present case. The ruling
reported in 13 R. Cr. Letters, p. 2, also supports the view of the law which | have tried to
express.

Reference has been madethe English Law on the point and though the case must be
decided solely upon the provisions of the Indian Penal Code, | may observe that there can be
no doubt that under the English Law as well the accused would be guilty of murder. In
English Law it is sfficient to show that the act by which death was caused was done with
malice aforethought, and it is not necessary that malice should be towards the person whose
death has been actually caused. This is well illustrated in thekm@lNn case oAgnes Gore
and inSaundecase and also iReginav. Michael. No doubt "malice aforethought," at least
according to the old interpretation of it as including an intention to commit any felony, covers
a wider ground in the English Law than the criminal intention onkadge required by
Sections 299 and 300, Indian Penal Code, but the law in Indian on the point in question in this
case is undoubtedly, in my opinion, the same as in England.

Agreeing therefore with Benson J., | set aside the order of the Sessions duyuditieng
the accused of the charge of murder and convict him of an offence under Section 302, Indian
Penal Code. | also agree with him that, in the circumstances of the case, it is not necessary to
impose upon the accused the extreme penalty of the falv| sentence the accused under
Section 302, Indian Penal Code, to transportation for life.
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Kapur Singhv. State of PEPSU
AIR 1956 SC 654

N.H. BHAGWATI, J . - Special leave was granted to the appellant limited to the question
of sentence only.

About an year before the date of the occurrence, Bachan Singh, son of the deceased
caused a severe injury on the leg of Pritam Singh, son of the appellant, resulting in the
amputation of his leg. The appellant harboured a grudge against the fathen amceahat
time and he was trying to take revenge on a suitable opportunity presenting itself. That
opportunity came on 30th September, 1952 when the appellant encountered the deceased, and
he and his companion, one Chand Singh, were responsible foc¢hgence. Chand Singh
held the deceased by the head and the appellant inflicted as many as 18 injuries on the arms
and legs of the deceased with a gandasa. It is significant that out of all the injuries which were
thus inflicted none was inflicted on &al part of the body. The appellant absconded and his
companion was in the meantime convicted of an offence under Section 302 and a sentence of
transportation for life was imposed on him, which was confirmed by the High Court. The
appellant was arrestetigreafter and trial resulted in his conviction under Section 302. The
learned Sessions Judge, awarded him a sentence of death subject to confirmation by the High
Court. The High Court, in due course, confirmed the death sentence.

The motive which actuatethe appellant in committing this crime was to wreak his
vengeance on the family of Bachan Singh. It appears that the appellant intended to inflict on
the arms and legs of the deceased such injuries as would result in the amputation of both the
arms and bit the legs of the deceased, thus wreaking his vengeance on the deceased for what
his son, Bachan Singh, had done to his own son Pritam Singh. The fact that no injury was
inflicted on any vital part of the body of the deceased goes to show in the cincocesstd
this case that the intention of the appellant was not to kill the deceased outright. He inflicted
the injuries not with the intention of murdering the deceased, but caused such bodily injuries
as, he must have known, would likely cause death haeigard to the number and nature of
the injuries.

We, therefore, feel that under the circumstances of the case the proper section under
which the appellant should have been convicted was Section 304(1) and not Section 302. We,
accordingly, alter the corsfion of the Appellant from that under Section 302 to one under
Section 304(1) and instead of the sentence of death which has been awarded to him, which we
hereby set aside, we award him the sentence of transportation for life.
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Virsa Singhv. State of Punjab
AIR 1958 SC 465 : 1958 SCR 1495

VIVIAN BOSE, J. - The appellant Virsa Singh has been sentenced to imprisonment for life
under Section 302 of the Indian Penal Code for the murder of one Khem Singh. He was
granted special leave to appealthis Court but the leave is limited fithe question that on

the finding accepted by the Punjab High Court what offence is made out as having been
committed by the petitionér.

The appellant was tried with five others under Sections 302/149, 324/14823i1d9
of the Indian Penal Code. He was also charged individually under Section 302.

The others were acquitted of the murder charge by the first court but were convicted
under Sections 326, 324 and 323 read with Section 149 of the Indian Penal Cogee@ln a
to the High Court they were all acquitted.

The appellant was convicted by the first court under Section 302 and his conviction
and sentence were upheld by the High Court.

There was only one injury on Khem Singh and both Courts are agreed that the
appellant caused it. It was caused as the result of a spear thrust and the doctor who examined
Khem Singh, while he was still alive, said that it vilaspunctured wound 2" x %2" transverse
in direction on the left side of the abdominal wall in the lowet péthe iliac region just
above the inguinal canal.
He also said thdiThree coils of intestines were coming out of the wodind.
The incident occurred about 8 p.m. orA3955. Khem Singh died about 5 p.m. the
following day.
The doctor who conductetd postmortem described the injury as
An oblique incised stitched wound 2%" on the lower part of left side of belly, 1%4"

above the left inguinal ligament. The injury was through the whole thickness of the
abdominal wall. Peritonitis was present andeh&as digested food in that cavity.

FIl akes of pus were sticking round the small
at various places, and digested food was flowing out from three cuts.

The doctor said that the injury was sufficient to cause deatle iorthinary course of nature.
8. The learned Sessions Judge found that the appellant was 21 or 22 years old-and said
When the common object of the assembly seems to have been to cause grievous hurts
only, 1 do not suppose Virsa Singh actually had theniiua to cause the death of
Khem Singh, but by a rash and silly act he gave a rather forceful blow, which ultimately
caused his death. Peritonitis also supervened and that hastened the death of Khem
Singh. But for that Khem Singh may perhaps not have atieday have lived a little
longer.
Based on those facts, he said that the case fell under SectiGthB6lyo and so he
convicted under Section 302 of the Indian Penal Code.
The learned High Court Judges considered fitla¢ whole affair was sudden and
occurred on a chance meetindut they accepted the finding that the appellant inflicted the
injury on Khem Singh and accepted the medical testimony that the blow was a fatal one.
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It was argued with much circumlatbon that the facts set out above do not disclose an
offence of murder because the prosecution has not proved that there was an intention to inflict
a bodily injury that was sufficient to cause death in the ordinary course of nature. Section 300
fithirdlyo was quoted:

If it is done with the intention of causing bodily injury to any person and the bodily

injury intended to be inflicted is sufficient in the ordinary course of nature to cause
death.

It was said that the intention that the section requirest imel related, not only to the bodily
injury inflicted, but also to the clauséand the bodily injury intended to be inflicted is
sufficient in the ordinary course of nature to cause @eath

This is a favourite argument in this kind of case but is fallec If there is an

intention to inflict an injury that is sufficient to cause death in the ordinary course of nature,
then the intention is to kill and in that event, fitkirdlyd would be unnecessary because the
act would fall under the first part tie section, namedy

If the act by which the death is caused is done with the intention of causing death.

In our opinion, the two clauses are disjunctive and separate. The first is subjective to the
offender:

If it is done with the intention of causifpdily injury to any person.

It must, of course, first be found that bodily injury was caused and the nature of the injury
must be established, that is to say, whether the injury is on the leg or the arm or the stomach,
how deep it penetrated, whether arital organs were cut and so forth. These are purely
objective facts and leave no room for inference or deduction: to that extent the enquiry is
objective; but when it comes to the question of intention, that is subjective to the offender and
it must be poved that he had an intention to cause the bodily injury that is found to be
present.

12. Once that is found, the enquiry shifts to the next clause

And the bodily injury intended to be inflicted is sufficient in the ordinary course of
nature to causeeath.

The first part of this is descriptive of the earlier part of the section, namely, the infliction of
bodily injury with the intention to inflict it, that is to say, if the circumstances justify an
inference that a mé@s intention was only to inflick blow on the lower part of the leg, or
some lesser blow, and it can be shown that the blow landed in the region of the heart by
accident, then, though an injury to the heart is shown to be present, the intention to inflict an
injury in that region, or ofhat nature, is not proved. In that case, the first part of the clause
does not come into play. But once it is proved that there was an intention to inflict the injury
that is found to be present, then the earlier part of the clause we are now exanfiaimg

the bodily injury intended to be inflictéds merely descriptive. All it means is that it is not
enough to prove that the injury found to be present is sufficient to cause death in the ordinary
course of nature; it must in addition be shown thatrtjugy is of the kind that falls within the
earlier clause, namely, that the injury found to be present was the injury that was intended to
be inflicted. Whether it was sufficient to cause death in the ordinary course of nature is a
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matter of inference or deduction from the proved facts about the nature of the injury and has
nothing to do with the question of intention.

In considering whether the intention was to inflict the injury found to have been
inflicted, theenquiry necessarily proceeds on broad lines as, for example, whether there was
an intention to strike at a vital or a dangerous spot, and whether with sufficient force to cause
the kind of injury found to have been inflicted. It is, of course, not negessa&nquire into
every last detail as, for instance, whether the prisoner intended to have the bowels fall out, or
whether he intended to penetrate the liver or the kidneys or the heart. Otherwise, a man who
has no knowledge of anatomy could never beviobed, for, if he does not know that there is
a heart or a kidney or bowels, he cannot be said to have intended to injure them. Of course,

that is not the kind of enquiry. It is broaddsed and simple and based on commonsense: the
kind of enquiry thafitwelve good men and traeould readily appreciate and understand.

To put it shortly, the prosecution must prove the following facts before it can bring a
case under Section 3@¢hirdlyo;

First, it must establish, quite objectively, that a bodily injgrgresent;

Secondly, the nature of the injury must be proved; These are purely objective
investigations.

Thirdly, it must be proved that there was an intention to inflict that particular bodily
injury, that is to say, that it was not accidental or wamitibnal, or that some other kind of
injury was intended.

Once these three elements are proved to be present, the enquiry proceeds further and,

Fourthly, it must be proved that the injury of the type just described made up of the
three elements set oub@ve is sufficient to cause death in the ordinary course of nature. This
part of the enquiry is purely objective and inferential and has nothing to do with the intention
of the offender.

Once these four elements are established by the prosecution (acolreg, the
burden is on the prosecution throughout) the offence is murder under Sectithi8dlQo. It
does not matter that there was no intention to cause death. It does not matter that there was no
intention even to cause an injury of a kind thasusficient to cause death in the ordinary
course of nature (not that there is any real distinction between the two). It does not even
matter that there is no knowledge that an act of that kind will be likely to cause death. Once
the intention to cause thmdily injury actually found to be present is proved, the rest of the
enquiry is purely objective and the only question is whether, as a matter of purely objective
inference, the injury is sufficient in the ordinary course of nature to cause death. Nasome
licence to run around inflicting injuries that are sufficient to cause death in the ordinary course
of nature and claim that they are not guilty of murder. If they inflict injuries of that kind, they
must face the consequences; and they can onbpesif it can be shown, or reasonably
deduced, that the injury was accidental or otherwise unintentional.

We were referred to a decision of Lord GoddardRins. Steane[(1947) 1 All ER
813, 816] where the learned Chief Justice says that where a pairtiteitd must be laid and
charged, that particular intent must be proved. Of course it must, and of course it must be
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proved by the prosecution. The only question here is what is the extent and nature of the
intent hat Section 30@thirdlyo requires, and how is it to be proved?

The learned counsel for the appellant next relied on a passage where the learned Chief
Justice says that:

If, on the totality of the evidence, there is room for more than one view as to the
intent of the prisoner, the jury should be directed that it is for the prosecution to prove
the intent to the jus satisfaction, and if, on a review of the whole evidence, they
either think that the intent did not exist or they are left in doubt asetintént, the
prisoner is entitled to be acquitted.

We agree that that is also the law in India. But so is this. We quote a few sentences earlier
from the same learned judgment:

No doubt, if the prosecution prove an act the natural consequences of which
would be a certain result and no evidence or explanation is given, then a jury may, on
a proper direction, find that the prisoner is guilty of doing the act with the intent
alleged.

That is exactly the position here. No evidence or explanation is giwen afhy the appellant

thrust a spear into the abdomen of the deceased with such force that it penetrated the bowels
and three coils of the intestines came out of the wound and that digested food oozed out from
cuts in three places. In the absence of ewidenr reasonable explanation, that the prisoner

did not intend to stab in the stomach with a degree of force sufficient to penetrate that far into
the body, or to indicate that his act was a regrettable accident and that he intended otherwise,
it would beperverse to conclude that he did not intend to inflict the injury that he did. Once
that intent is established (and no other conclusion is reasonably possible in this case, and in
any case it is a question of fact), the rest is a matter for objectivaniteion from the

medical and other evidence about the nature and seriousness of the injury.

The learned counsel for the appellant referred &Eperorv. Sardarkhan
Jaridkhan [(1917) ILR 41 Bom 27, 29] where Beaman, J., says-that

Where death is caead by a single blow, it is always much more difficult to be
absolutely certain what degree of bodily injury the offender intended.

With due respect to the learned Judge he has linked up the intent required with the
seriousness of the injury, and that,ves have shown, is not what the section requires. The
two matters are quite separate and distinct, though the evidence about them may sometimes
overlap. The question is not whether the prisoner intended to inflict a serious injury or a trivial
one but whdter he intended to inflict the injury that is proved to be present. If he can show
that he did not, or if the totality of the circumstances justify such an inference, then, of course,
the intent that the section requires is not proved. But if there isngdtleyond the injury and
the fact that the appellant inflicted it, the only possible inference is that he intended to inflict
it. Whether he knew of its seriousness, or intended serious consequences, is neither here nor
there. The question, so far as theention is concerned, is not whether he intended to kill, or
to inflict an injury of a particular degree of seriousness, but whether he intended to inflict the
injury in question; and once the existence of the injury is proved the intention to cailke it w
be presumed unless the evidence or the circumstances warrant an opposite conclusion. But
whether the intention is there or not is one of fact and not one of law.
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Whether the wound is serious or otherwise, drakiious, how serious, is a totally separate
and distinct question and has nothing to do with the question whether the prisoner intended to
inflict the injury in question.

It is true that in a given case the enquiry may be linked up with the serioo$iless
injury. For example, if it can be proved, or if the totality of the circumstances justify an
inference, that the prisoner only intended a superficial scratch and that by accident his victim
stumbled and fell on the sword or spear that was used,atheaurse the offence is not
murder. But that is not because the prisoner did not intend the injury that he intended to inflict
to be as serious as it turned out to be, but because he did not intend to inflict the injury in
guestion at all. His intentioim such a case would be to inflict a totally different injury. The
difference is not one of law but one of fact; and whether the conclusion should be one way or
the other is a matter of proof, where necessary, by calling in aid all reasonable inferences of
fact in the absence of direct testimony. It is not one for guesswork and fanciful conjecture.

The appeal is dismissed.
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State of A.Pv. Rayavarapu Punnayya
AIR 1977 SC 45 : (1976) 4 SCC 382

R.S. SARKARIA, J. - This appeal by special leavedsected against a judgment of the
High Court of Andhra Pradesh. It arises out of these facts.

In Rompicheria village, there were factions belonging to three major communities, viz.,
Reddys, Kammas and Bhatrajus. Rayavarapu (Respondent 1 herein) wesd#dreof Kamma
faction, while Choppaapu Subbareddi was the leader of the Reddys. In politics, the Reddys were
supporting the Congress party, while Kammas were supporters of the Swatantra party. There was
bad blood between the two factions which werepealed against under Section 107,Cr. P. C. In
the panchayat elections of 1954, a clash took place between the two parties. A member of the
Kamma faction was murdered. Consequently, nine persons belonging to the Reddy faction were
prosecuted for that murde®ther incidents also took place in which these warring factions were
involved. So much so, a punitive police force was stationed in this village to keep the peace during
the period from March 1966 to September 1967. Sarikonda KB&jm the deceased gen in
the instant case, was the leader of Bhatrajus. In order to devise protective measures against the
onslaughts of their opponents, the Bhatrajus held a meeting at the house of the deceased, wherein
they resolved to defend themselves against the ajgeesctions of thf The passage to this cattle
shed was blocked by the other party. The deceased took PW 1 to police station Nekarikal and got
a report lodged there. On July 22, 1968 the-Bgpector of Police came to the village and
inspected the dispudewall in the presence of the parties. The-8wdpector went away directing
both the parties to come to the police station on the following morning so that a compromise
might be effected.

3.Another case arising out of a report made to the police by altenKKotireddi against
Accused 2 and 3 and another in respect of offences under Sections 324, 323 and 325, Penal
Code was pending before a magistrate at Narasaraopet and the next date for hearing fixed in
that case was July 23, 1968.

4.0n the morning ofuly 23, 1968, at about 6.30 a.m., PWs 1 and 2 and the deceased
boarded bus No. APZ 2607 at Rompicheria for going to Nekarikal. Some minutes later,
Accused 1 to 5 (hereinafter referred to as Al, A2, A3, A4 and A5) also got into the same bus.
The accused lthobtained tickets for proceeding to Narasaraopet. When the bus stopped at
Nekarikal crossroads, at about 7.30 a.m., the deceased and his companions alighted for going
to the police station. The five accused also got down. The deceased and PW 1 westaoward
choultry run by PW 4, while PW 2 went to the roadside to ease himself. Al and A2 went
towards the Coffee Hotel, situated near the choultry. From there, they picked up heavy sticks
and went after the deceased into the choultry. On seeing the accus&daR\8wvay towards
a hut nearby. The deceased stood up. He was an old man of 55 years. He was not allowed to
run. Despite the entreaties made by the deceased with folded hands, Al and A2
indiscriminately pounded the legs and arms of the deceased. Ohe bydtanders, PW 6
asked the assailants as to why they were mercilessly beating a human being, as if he were a
buffalo. The assailants angrily retorted that the witness was nobody to question them and
continued the beating till the deceased became unionisscThe accused then threw their
sticks at the spot, boarded another vehicle, and went away. The occurrence was withessed by
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PWs 1 to 7. The victim was removed by PW 8 to NarasaraopetHospital in ad¢ampbere,
at about 8.45 a.m., Doctor Konda Reddy examined him and found 19 injuries, out of which,
no less than 9 were (internally) found to be grievous. They were:

1. Dislocation of distal end of proximal phalar; left middle finger.

2. Fracture of rightadius in its middle. 3. Dislocation of lower end of right ulna.

4. Fracture of lower end ofright femur. Fracture of medial malleolus of right tibia.

6. Fracture of lower 1/3 of right fibula. Dislocation of laver end of left ulna.

8. Fracture of upper end of left tibia. Fracture of right patella.

5.Finding the condition of the injured serious, the doctor sent information to the Judicial
Maugistrate for getting his dying declaration recorded. On Dr K. Risdalyvice, the deceased
was immediately repved to the GunturHospital where he was examined and given medical
aid by Dr Sastri. His dying declaration, Ex6Rvas also recorded there by a magistrate (PW
at about 8.05 p.m. The deceased, however, succumbed to his injuries at about 4.40 a.m. on
July 24, 1968, despite medical aid.

The autopsy was conducted by Dr P. S. Sarojini (PW 12) in whose opinion, the injuries
found on the deceased were cumulatively sufficient to cause death in the ordinary course of
nature. The cause of death, according to thetadpwas shock and haemorrhage resulting
from multiple injuries. The trial Judge convicted Al and A2 under Section 302 as well as
under Section 302 read with Section 34, Penal Code and sentenced each of them to

imprisonment for life. On appeal by the ewts, the High Court altered their conviction to

one under Section 304, Part Il, Penal Code and reduced their sentence to firdgerars
imprisonment, each. Aggrieved by the judgment of the High Court, the State has come in
appeal to this Court aft@btaining special leave. Al, Rayavarappu Punnayya (Respondent 1)
has, as reported by his counsel, died during the pendency of this appeal. This information is
not contradicted by the counsel appearing for the State. This appeal therefore, in so far as it
relates to Al, abates. The appeal against A2 (Respondent 2), however, survives for decision.

11.The principal question that falls to be considered in this appeal is, whether the offence
disclosed by the facts and circumstances established by the pimseaghinst the
respondent, igmurdebor &ulpable homicide not amounting to murder

In the scheme of the Penal Codsylpable homicidéis the genus andnurdebis its

species. Allimurdebis &ulpable homicidébut not viceversa. Speaking genelsaléculpable
homicided sansépecial characteristics of murders &culpable homicide not amounting to
murded For the purpose of fixing punishment, proportionate to the gravity of this generic
offence, the Code practically recognises three degreadpaide homicide. Thérst is what
may be calledéculpable homicide of the first deg@@& his is the greatest form of culpable
homicide, which is defined in Section 300 é@surdefd The secondmay be termed as
&ulpable homicide of the second dedrdéis is punishable under the first part of Section

Then, there igculpable homicide of the third dege@&his is the lowest type of culpable
homicide and the punishment provided for it is, also the lowest among the punishments
provided for the three grasle Culpable homicide of this degree is punishable under the
second part of Section 304.
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The academic distinction betweénurdebanddulpable homicide not amounting to
murdeb has vexed the courts for more than a century. The confusion is causedrtd c
losing sight of the true scope and meaning of the terms used by the legislature in these
sections, allow themselves to be drawn into minute abstractions. The safest way of approach
to the interpretation and application of these provisions seems to keep in focus the
keywords used in the various clauses of Sections 299 and 300. The following comparative
table will be helpful in appreciating the points of distinction between the two offences. (See
table).

14.Clause (b) of Section 299 correspondthwlauses (2) and (3) of Section 300. The
distinguishing feature of thmens rearequisite under clause (2) is the knowledge possessed
by the offender regarding the particular victim being in such a peculiar condition or state of
health that the internddarm caused to him is likely to be fatal, notwithstanding the fact that
such harm would not in the ordinary way of nature be sufficient to cause death of a person in
normal health or condition. It is noteworthy that tfietention to cause dedilis not a
essential requirement of clause (2). Only the intentionaofingthe bodily injury coupled
with the offendeis knowledgeof the likelihood of such injury causing the death of the
particular victim, is sufficient to bring the killing within the ambittbfs clause. This aspect
of clause (2) is borne out by illustratidn) @ppended to Section 300.

Section 299 Section 300

A person commits culpable Subject to certain exceptions culpable homicide is

homicide if the act by which the deatmurderif the act by which the death is caused is
is caused is done doned

INTENTION
(a) With the intention of causing With the intention of causing death; or
death; or
(b) With the intention of causing
suchbodily injury as idikely to cause With the intention of causing such
death or bodily injury as the offender knowis be

likely to cause théleath of the persoto
whom the harm is caused:;

With theintention of causing bodily injury
to any person and the bodily injury intended
to be inflicted issufficient in the ordinary
course of nature to cause deatin

(c) With theknowledgedhat the act KNOWLEDGE

is likely to cause death With the knowledgethat the act is so
imminently dangerousthat it must in all
probability cause death or such bodily injury as
is likely to cause deathnd without any excuse
for incurring the risk of causing death or such
injury as is mentioned above.

Clause (b) of Section 299 does not postulate any such knowledge on the part of th
offender. Instances of cases falling under clause (2) of Section 300 can be where the assailant
causes death by a fist blow intentionally givermowingthat the victim is suffering from an
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enlarged liver, oenlarged spleen or, diseased heart and such blow is likely to cause death of
that particular person as a result of the rupture of the liver, or spleen or the failure of the
heart, as the case may be. If the assailant had no such knowledge about theodisgesial
frailty of the victim, nor an intention to cause death or bodily injury sufficient in the ordinary
course of nature to cause death, the offence will not be murder, even if the injury which
caused the death, was intentionally given.

16.In clawse (3) of Section 300, instead of the wodilely to cause deafioccurring in the
corresponding clause (b) of Section 299, the wdérisficient in the ordinary course of natare
have been used. Obviously, the distinction lies between a bodily Iipetyto cause death and a
bodily injury sufficient in the ordinary coursef nature to cause death. The distinction is fine but
real, and, if overlooked, may result in miscarriage of justice. The difference between clause (b) of
Section 299 and clause (B8) Section 300 is one of the degree of probability of death resulting
from the intended bodily injury. To put it more broadly, it is the degree of probability of death
which determines whether a culpable homicide is of the gravest, medium or the lowest deg
The wordflikelyo in clause (b) of Section 299
conveys the sense dfprobabl® as distinguished from a mere possibility. The wofidsdily
injury ¢é sufficient in the onthéanthatdeathcwilbe se of na
theimost probaleo result of the injury, having regard to the ordinary course of nature.

17.For cases to fall within clause (3), it is not necessary that the offender intended to
cause death, so long as the death ensues from the intentional bodily injury or injuries
suficient to cause death in the ordinary course of natRegwantv. State of Kerala[AIR
1966 SC 1874] is an apt illustration of this point.

18.In Virsa Singhv. State of PunjafAIR 1958 SC 465] Vivian Bose, J., speaking for
this Court, explained the raring and scope of clause (3), thus (at p. 1500):

The prosecution must prove the following facts before it can bring a case under
Section 300fithirdlyo. First, it must establish quite objectively, that a bodily injury is
present; secondly the nature bétinjury must be proved. These are purely objective
investigations. It must be proved that there was an intention to inflict that particular
injury, that is to say, that it was not accidental or unintentional or that some other
kind of injury was intendedOnce these three elements are proved to be present, the
enquiry proceeds further, and fourthly it must be proved that the injury of the type
just described made up of the three elements set out above was sufficient to cause
death in the ordinary coursé mature. This part of the enquiry is purely objective and
inferential and has nothing to do with the intention of the offender.

Thus according to the rule laid down ¥firsa Singhcase even if the intention of
accused was limited to the infliction of adily injury sufficient to cause death in the
ordinary course of nature, and did not extend to the intention of causing death, the offence
would bedmurdeq lllustration (c) appended to Section 300 clearly brings out this point.

Clause (c) of Section 29and clause (4) of Section 300 both require knowledge of the
probability of the act causing death. It is not necessary for the purpose of this case to dilate
much on the distinction between these corresponding clauses. It will be sufficient to say that
clause (4) of Section 300 would be applicable where the knowledge of the offender as to the
probability of death of a person or persons in geraaldistinguished from a particular
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person or persons being caised from his imminently dangerous act, approximates to a
practical certainty. Such knowledge on the part of the offender must be of the highest degree
of probability, the act having been committed by the offender without any excuse for
incurring the riskof causing death or such injury as aforesaid.

21.From the above conspectus, it emerges that whenever a court is confronted with the
guestion whether the offencedsurdebor &culpable homicide not amounting to mur@em
the facts of a case, it will beonvenient for it to approach the problem in three stages. The
guestion to be considered at the first stage would be, whether the accused has done an act by
doing which he has caused the death of another. Proof of such causal connection between the
act ofthe accused and the death, leads to the second stage for considering whether that act of
the accused amounts fioulpable homicidé as defined in Section 299. If the answer to this
guestion is prima facie found in the affirmative, the stage for consigdénim operation of
Section 300, Penal Code is reached. This is the stage at which the court should determine
whether the facts proved by the prosecution, bring the case within the ambit of any of the four
clauses of the definition dmurdebcontained irSection 300. If the answer to thisquestion is
in the negative, the offence would Weulpable homicide not amounting to murdler
punishable under thérst or the secondpart of Section 304, depending, respectively, on
whether the second or the third claud Section 299 is applicable. If this question is found in
the positive, but the case comes within any of the exceptions enumerated in Section 300, the
offence would still beculpable homicide not amounting to mur@gounishable under the
first part ofSection 304, Penal Code.

The above are only broad guidelines and not-icastimperatives. In most cases,
their observance will facilitate the task of the court. But sometimes the facts are so
intertwined and the second and the third stages so telesaupesach other, that it may not
be convenient to give a separate treatment to the matters involved in the second and third
stages.

24.1t is not disputed that the death of the deceased was caused by the accused, there being
a direct causal connectiontixeen the beating administered by Al and A2 to the deceased and
his death. The accused confined the beating to the legs and arms of the deceased, and
therefore, it can be said that they perhaps, hadiimention to cause deathwithin the
contemplation otlause (a) of Section 299 or clause (1) of Section 300. It is nébeodge
that the instant case falls within clause (4) of Section 300. This clause, as already noticed, is
designed for that class of cases where the act of the offender is not diresitest agy
particular individual but there is in his act that recklessness and risk of imminent danger,
knowingly and unjustifiably incurred, which is directed against the man in general, and places
the lives of many in jeopardy. Indeed, in all fairnessurdel for the appellant has not
contended that the case would fall under clause (4) of Section 300. His sole contention is that
even if the accused had no intention to cause death, the facts established fully bring the case
within the purview of clause (3)f Section 300 and, as such, the offence committed is murder
and nothing less. In support of this contention reference has been maddato State of
Rajasthan[AIR 1966 SC 148] antRajwant Singhv. State of Kerala

25.As against this, Counsel for thespondent submits that since the accused selected
only nonvital parts of the body of the deceased, for inflicting the injuries, they could not be
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attributed thanens reaequisite for bringing the case und#dause (3) of Section 300; at the

most, it could be said that they hlatowledgethat the injuries inflicted by them were likely

to cause death, and as such, the case falls within the third clause of Section 299 and the
offence committed was onRculpabk homicide not amounting to murdepunishable under
Section 304, Part Il. Counsel has thus tried to support the reasoning of the High Court.

26.The trial Court, as already noticed, had convicted the respondent of the offence of
murder. It applied the fe in Virsa Singhcase and the ratio éfndav. Stateand held that the
case was clearly covered by clause thirdly of Section 300. The High Court has disagreed with
the trial court and held that the offence wasdmirdebbut @ne under Section 304, PHi&
The High Court reached this conclusion on the following reasoning:
There was no premeditation in the attack. It was almost an impulsive act.
Though there were 21 injuries, they were all on the arms and the legs; and not
on the head or other vitahps of the body.
There was no compound fracture to result in heavy haemorrhage; their must
have been some bleeding (which) according to PW1, might have stopped within
about half an hour to one hour.

Death that had occurred 21 hours later, could have bely due to shocknd

not due to haemorrhage also, as stated by PW 1:

This reference is strengthened by the evidence of PW 26 who says that the patient
was under shock and he was treating him for shock by sending fluids hhingsig
vein. From the injuries inflicted the accused, therefore, could not have intended to
cause death.

Al and A2 had beaten the deceased with heavy sticks. These beatings had

resulted in fracture of the right radius, right femur, right tibia, rightldipright patella

and left tibia and dislocation ofé therefore
used while inflicting the blows. Accused 1 and 2 should have therefore inflicted these

injuries with the knowledge that they are likely, by so beating, teecthe death of

the deceased, though they might not have had the knowledge that they were so
imminently dangerous that in all probability their acts would result in such injuries as

are likely to cause the death. The offence is therefore culpable hoffailtiidg under

Section 299, I.P.C. punishable under Section 304 Part Il and not murder.

28.With respect, we are unable to appreciate and accept this reasoning. It appears to us to
be inconsistent, erroneous and largely speculative.

29.To say that the attkh was not premeditated or poéanned is not only factually
incorrect but also at war with the High Cdisrown finding that the injuries were caused to
the deceased in furtherance of the common intention of Al and A2 and therefore, Section
34,1.P.C.was pplicable. Further, the finding that there was no compound fracture, no heavy
haemorrhage and the cause of the death was shock only, is not in accord with the evidence on
the record. The best person to speak about haemorrhage and the cause of the daafh was
S. Sarojini who had conducted the autopsy. She testified that the cause of death of the
deceased waishock and haemorrhage due to multiple injuriéghis categorical opinion of
the doctor was not assailed in cresamination. In the poshortem &amination report Ex.
P-8, the doctor noted that the heart of the deceased was found full of clotted blood. Again, in

c

(
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injury 6, which also was an internal fracture, the bone was visible through the wound. Dr D.
A. Sastri had testified that he was treating Kotamraju injured of shock, not only by sending
fluids through his veirbut also bloodThis part of his statement wherein he spoke about the
giving of blood transfusion to the deceased, appears to have bednoked by the High

Court. Dr Kona Reddy, who was the first medical officer to examine the injuries of the
deceased, had noted that there Wagdingand swelling around injury 6 which was located

on the left leg 3 inches above the ankle. Dr Sarojini, BAMfound fracture of the left tibia
underneath this injury. There could therefore, be no doubt that this was a compound fracture.
PW 11 found bleeding from the other abraded injuries, also. He, however, found the condition
of the injured grave and immexdely sent information to the magistrate for recording his
dying declaration. PW 11 also advised immediate removal of the deceased to the bigger
hospital at Guntur. There also, Dr Astir finding that life in the patient was ebbing fast took
immediate twofall action. First, he put the patient on blood transfusion. Second, he sent
intimation for recording his dying declaration. A magistrate (PW 10) came there and recorded
the statement. These are all telltale circumstances which unerringly show that there was
substantial haemorrhage from some of the injuries involving compound fractures. This being
the case, there was absolutely no reason to doubt the sworn word of the doctor (PW 12) that
the cause of the death was shaokihaemorrhage.

30.Although the learrtkjudges of the High Court have not specifically referred to the
quotation from page 289 of Mad#i book onMedical Jurisprudence and Toxicolog}(1961
Edn.)] which was put to Dr Sarojini in creegamination, they appear to have derived support
from the sane for the argument that fractures of such baes not ordinarily dangerofis
therefore, the accused could not have intended to cause death but had only knowledge that
they were likely by such beating to cause the death of the deceased.

31.1t will be worthwhile to extract that quotation from Modi,asa reference to the same
was made by Mr Subba Rao before us, also. According to ¥iBdictures are not ordinarily
dangerous unless they are compound, when death may occur from loss of blood, if a big
vessels wounded by the split end of a fractured kibne

32.1t may be noted, in the first place, that this opinion of the learned author is couched in
too general and wide language. Fractures of some vital bones, such as those of the skull and
the vertebral colon are generally known to be dangerous to life. Secondly, even this general
statement has been qualified by the learned author, by saying that compound fractures
involving haemorrhage, are ordinarily dangerous. We have seen that some of the fractures
undeneath the injuries of the deceased were compound fractures accompanied by substantial
haemorrhage. In the face of this finding, M@dbpinion far from advancing the contention of
the defence, discounts it.

33.The High Court has held that the accusedraiitention to cause death because they
deliberately avoided to hit any vital part of the body, and confined the beating to the legs and
arms of the deceased. There is much that can be said in support of this particular finding. But
that finding- assumigy it be correct does not necessarily take the case out of the definition
of dnurde The crux of the matter is, whether the facts established bring the case within
clause thirdly of Section 300. This question further narrows down into a consideratien of
twofold issue:
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(i) Whether the bodily injuries found on the deceased were intentionally inflicted by
the accused?

(i) If &so, were they sufficient to cause death in the ordinary course of naturef? If bot
these elements are satisfactorily established, the offence védthireled irrespective of
the fact whether an intention on the part of the deceased to cause death, had or had not
been proved.

34.In the instant case, the existence of both these elenmeas clearly established by the
prosecution. There was bitter hostility between the warring factions to which the accused and
the deceased belonged. Criminal litigation was going on between these factions since long.
Both the factions had been proceedgainst under Section 207, Cr. P. C. The accused had,
therefore, a motive to beat the deceased. The attack was premeditated -plahned,
although the interval between the conception and execution of the plan was not very long. The
accused had purchastickets for going further to Narasaraopet, but on seeing the deceased,
their bete noire alighting at Nekarikal, they designedly got down there and trailed him. They
selected heavy sticks about 3 inches in diameter, each, and with those lethal weapies, de
the entreaties of the deceased, mercilessly pounded his legs and arms, causing no less than 19
or 20 injuries, smashing at least seven bones, mostly major bones, and dislocating two more.
The beating was administered in a brutal and reckless mdhmexs pressed home with an
unusually fierce, cruel and sadistic determination. When the human conscience of one of the
shocked bystanders spontaneously cried out in protest as to why the accused were beating a
human being as if he were a buffalo, the oatyo it could draw from the assailants was a
menacing retort, who callously continued their malevolent action, and did not stop the beating
till the deceased became unconscious. Maybe, the intention of the accused was to cause death
and they stopped thes@ting under the impression that the deceased was dead. But this lone
circumstance cannot take this possible inference to the plane of positive proof. Nevertheless,
the formidable weapons used by the accused in the beating, the savage manner of its
executon, the helpless state of the unarmed victim, the intensity of the violence caused, the
callous conduct of the accused in persisting in the assault even against the protest of feeling
bystanders all, viewed against the background of previous animositwdsen the parties,
irresistibly lead to the conclusion that the injuries caused by the accused to the deceased were
intentionally inflicted, and were not accidental. Thus the presence of the first element of
clause thirdly of Section 300 had been cogeatigt convincingly established.

35.This takes us to the second element of clause (3). Dr Sarojini, PW 12, testified that the
injuries of the deceased were cumulatively sufficient in the ordinary course of nature to cause
death. In her opinioawhich we hae found to be entirely trustworthythe cause of the death
was shock and haemorrhage due to the multiple injuries. Dr Sarojini had conducted-the post
mortem examination of the dead body of the deceased. She had dissected the body and
examined the injurie® the internal organs. She was, therefore, the best informed expert who
could opine with authority as to the cause of the death and as to the sufficiency or otherwise
of the injuries from which the death ensued. Dr Sar@jievidence on this point stood a
better footing than that of the doctors (PWs 11 and 26) who had externally examined the
deceased in his lifetime. Despite this position, the High Court has not specifically considered
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the evidence of Dr 3ajini with regard to the sufficiency of the injuries to cause death in the
ordinary course of nature. There is no reason why Dr Sa®gvidence with regard to the
second element of clause (3) of Section 300 be not accepted. Dr Sarejinilence
satsfactorily establishes the presence of the second element of this clause.

36.There is, therefore, no escape from the conclusion, that the offence committed by the
accused wagmurdey notwithstanding the fact that the intention of the accused to cause
death has not been shown beyond doubt.

37.In Andav. State of Rajasthanthis Court had to deal with a very similar situation. In
that case, several accused beat the victim with sticks after dragging him into a house and
caused multiple injuries includingglacerated wounds on the arms and legs, a haematoma on
the forehead and a bruise on the chest. Under these injuries to the arms and legs lay fractures
of the right and left ulnas, second and third metacarpal bones on the right hand and second
metacarpal bne of the left hand, compound fractures of the right tibia and right fibula. There
was loss of blood from the injuries. The medical officer who conducted the autopsy opined
that the cause of the death was shock and syncope due to multiple injurielhieanpuries
collectively could be sufficient to cause death in the ordinary course of nature, but
individually none of them was so sufficient.

38.Question arose whether in such a case when no significant injury had been inflicted on
a vital part of tle body, and the weapons used were ordinary lathis, and the accused could not
be said to have the intention of causing death, the offence woufthureled or merely
Gulpable homicide not amounting to mur@é€rhis Court, speaking through Hidaytullah, J.
(as he then was) after explaining the comparative scope of and the distinction between
Sections 299 and 300, answered the question in these terms:

The injuries were not on a vital part of the body and no weapon was used which
can be described as specialigngerous. Only lathis were used. It cannot, therefore,
be said safely that there was an intention to cause the death of Bherun within the first
clause of Section 300. At the same time, it is obvious that his hands and legs were
smashed and numerous brgisend lacerated wounds were caused. The number of
injuries shows that everyone joined in beating him. It is also clear that the assailants
aimed at breaking his arms and legs. Looking at the injuries caused to Bherun in
furtherance of the common intentiofiall it is clear that the injuries intended to be
caused were sufficient to cause death in the ordinary course of nature even if it
cannot be said that his death was intended. This is sufficient to bring the case within
thirdly of Section 300.

39.The réio of Andav. Stateof Rajasthaapplies in full force to the facts of the present
case. Here, a direct causal connection between the act of the accused and the death was
established. The injuries were the direct cause of the death. No secondary factas such
gangrene, tetanus, etc., supervened. There was no doubt whatever that the beating was
premeditated and calculated. Just agmdacase, here also, the aim of the assailants was to
smash the arms and legs of the deceased, and they succeeded inghatdesing no less
than 19 injuries, including fractures of most of the bones of the legs and the arms. While in
Anda case, the sticks used by the assailants were not specially dangerous, in the instant case
they were unusually heavy, lethal weaponstiidise acts of the accused werepened
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and intentional, which, considered objectively in the light of the medical evidence, were
sufficient in the ordinary course of nature to cause death. The meredtttdrbeating was
designedly confined by the assailants to the legs and arms, or that none of the multiple injuries
inflicted was individually sufficient in the ordinary course of nature to cause death, will not
exclude the application of clause thirdl{ ®ection 300. The expressidivodily injuryd in

clause thirdly includes also its plural, so that the clause would cover a case where all the
injuries intentionally caused by the accused are cumulatively sufficient to cause the death in
the ordinary coursef nature, even if none of those injuries individually measures upto such
sufficiency. The sufficiency spoken of in this clause, as already noticed, is the high
probability of death in the ordinary course of nature, and if such sufficiency exists ahd deat
is caused and the injury causing it is intentional, the case would fall under clause thirdly of
Section 300. All the conditions which are a prerequisite for the applicability of this clause
have been established and the offence committed by the accusled instant case was
dmurdei

40.For all the foregoing reasons, we are of the opinion that the High Court was in error in
altering the conviction of the accusexbpondent from one under Sections 302, 302/34 to that
under Section 304, Part I, Penaldeo Accordingly, we allow this appeal and restore the
order of the trial court convicting the accused (Respondent 2 herein) for the offence of
murder, with a sentence of imprisonment for life. Respondent 2, if he is not already in jail,
shall be arrestechd committed to prison to serve out the sentence inflicted on him.

K*khkkk



Emperorv. Mt. Dhirajia
AIR 1940 All. 486

BRAUND, J.i This is an appeal of some little interest. The appellant is a young woman
of 20 who was tried for murder by the Sessidondge of Benares and who was tried at the
same time for attempted suicide by a jury. The result of the trial by the Sessions Judge with
the aid of his assessdrsvho were of course the same people who constituted thé jas
that he convicted the adfnt of murder under Section 302, I.P.C. The result of the trial for
attempted suicide by the jury was that she was found not guilty. The learned Judge, as
logically he was bound to do, was unable to agree with the verdict of not guilty upon the
charge ofattempted suicide and he has therefore referred the case to us under Section 307,
Criminal P.C., with the recommendation that the geigerdict should be set aside and that the
appellant should be convicted under Section 309, I.P.C., as well as untien S62. In this
way we have before us the appel@ardwn appeal against her conviction and sentence under
Section 302, I.P.C., and the learned Sessions Gadgierence recommending us to set aside
the verdict of the jury and to substitute a convictipon the charge of attempted suicide as
well.

We need hardly say that this is one of those cases common in these provinces in which a
young woman with her baby in her arms had jumped or fallen down a well. The facts of the
case are comparatively simplklt.Dhirajia is a young woman married to a man named
Jhagga. They had a six months old baby. They lived together in the village and we can accept
it as a fact from the evidence that the husband did not treat his wife very well. We find as a
fact that on thalay in question there had been a quarrel between the husband and wife and
that the husband Jhagga had uttered threats against his wife that he would beat her. There is
more than a hint in the evidence that the wife desired to go to visit her pareris ailtye
of Bhagatua and that the husband, as husbands sometimes do, objected to his wife going to
her parents. Late that night Jhagga woke up and found his wife and the baby missing. He
went out in pursuit of them and then he reached a point clodeetoatiway line he saw
making her way along the path. When she heard him coming after her Mt.Dhirajia turned
round in a panic, ran a little distance with the baby girl in her arms and then either jumped or
fell into an open well which was at some littlestdince from the path. It is important to
observe that obviously she did this in panic because we have the clearest possible evidence
that she looked behind her and was evidently running away from her husband. The result was,
to put it briefly, that the lite child died while the woman was eventually rescued and suffered
little or no injury. Upon these facts Mr. Dhirajia was, as we have said, charged with the
murder of her baby and with an attempt to commit suicide herself. At that stage it is desirable
tha we should look at her own statements. She has put forward her version of the affair on
these separate occasions: first by a statement in the nature of the confession; secondly, before
the committing Magistrate, and thirdly in the Court of the SessiotigeJurhe first two of
these are identical and we need only, therefore, actually discuss the one before the Magistrate.
She was asked:

Did you on 9th August 1939 at about sunrise jump into the well at Sultanpur in
order to commit suicide?
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This was her answer:

There had been a quarrel in my house for three or four days. My husband
threatened to beat me. Thereupon | fled away. He followed me. When | saw my
husband coming after me, | through fear jumped into the well.

And later in another answer she said:

Yes, | jumped into the well. | did not know that she would die (by doing so). |
jumped into the well through fear of my husband.

That was perfectly clear and to our minds, quite straightforward statement of fact and we
cannot but regret that in the Sessions Court her statement was changed. possély on
advicei she changed her story and alleged that she did not jump into the well at all but fell
into it by accident. In those circumstances she was tried. The onéy/tissvhich the learned
Sessions Judge appears to have addressed his mind, either in his own deliberations upon the
charge under Section 302 or in his charge to the jury under Section 309 was whether as a
factMt. Dhirajia jumped into the well or fell intib. His conclusion as expressed in his own
judgment is:

| am, therefore, of the opinion that the evidence of Jhagga supported as it is by
the two previous statements of the accused, clearly shows that the accused had
jumped down into the well and had rfialen down accidentally.

He then assumes that it is a case of murder. In the same way the whole purport of his
charge to the jury was that they had merely to decide whether she had jumped deliberately or
fallen by accident into the well. We ourselvesyihg read the evidence with considerable
care, are satisfied that the story of the falling into the well by accident is not true. We are
satisfied upon the fact the story told by the appellant in her own statement before the
Magistrate is in substance tlree version of what happened. It is, indeed, supported by the
prosecution evidence itself because one cannot read her hésbaitttnce without coming
to the conclusion that the woman was in a panic when she saw her husband coming after her.
And we belige that what she did, she did in terror for the purpose of escaping from her
husband.

Now, upon those facts, what we have to consideand what we think the learned
Sessions Judge ought to have considerisgdwhether this satisfied the charges of muated
of attempted suicide, and if not what the woman has been guilty of. This raises questions
which are not altogether free from difficulty and are of some interest. To take first the charge
of murder, as we all know, according to the scheme of the Bam,dmurdedis merely a
particular form of culpable homicide, and one has to look first to see in every murder case
whether there was culpable homicide at all. If culpable homicide is present then the next thing
to consider is whether it is of that gpvhich under Section 300, Penal Code, is designated
dnurdedor whether it falls within the residue of cases which are covered by Section 304 and
are designatedulpable homicide not amounting to murd@ém.order to ascertain whether the
case is one afulpable homicide we have to look at Section 299, Penal Code, which says:

Whoever causes death by doing an act with the intention of causing death, or
with the intention of causing such bodily injury as is likely to cause death, or with the
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knowledge that he is likely by such act to cause death, commits the offence of
culpable homicide.

In this case we can say it at once that we do not, on the facts, attribute to Mt.Dhirajia an
intention to cause the death of her baby. &ve satisfied that no such intention was ever
present in her mind. Indeed we think there was no room in her mind for any such intention
having regard to the panic that she was in. But we have to consider whether what she did, she
did with the&nowledgéthat she was likely by such act to cause death. It has been strongly
and very ably argued before us by Mr. Shekhar Saran that we cannot in this case, having
regard to all the circumstances, attribute to this unfortunate womaiknbg/ledg® of
anything atall at that particular moment. We desire to pause at this point to say that Mr.
Shekhar Saran, who is holding the brief on behalf of the Government, has very properly and
with great ability represented the appellant herself who was not otherwise reptedémtare
grateful for his argument from which we have derived great assistance. The way he puts it is
that we must treat this woman as being in such a state of mind that not only could she have
had nodntentiorbbut she could have had no knowledge eith'ée regret that we are unable
to go as far as thigintentiorbappears to us to be one thing @kdowledgé&appears to us to
be a different thing. In order to possess and to form an intention there must be a capacity for
reason. And when by some extrans force the capacity for reason has been ousted, it seems
to us that the capacity to form an intention must have been unseated too. But to our minds,
knowledge stands upon a different footing. Some degree of knowledge must, we think, be
attributed to ewsy sane person. Obviously, the degree of knowledge which any particular
person can be assumed to possess must vary. For instance, we cannot attribute the same
degree of knowledge to an uneducated as to an educated person. But we think that to some
extent lnowledge must be attributed to everyone who is sane. And what we have to consider
here is whether it is possible for udreating Mt.Dhirajia as a sane person, which we are
bound to dd to conclude that she could possibly have been ignorant of thé&a¢he act of
jumping into a well with a baby in her arms was likely to cause thattbal®ath. We do not
think we can.

We think that however primitive a man or woman may be, and however frightened he or
she may be, knowledge of the likely consequericmdmminently dangerous an act must be
supposed to have remained with him or her. We have been pressed with cases by Mr. Saran in
which when blows have been struck, it has been discussed whether knowledge of the likely
conseqguence of those blows can ttglaited to the striker. But we venture to think that such
cases as these are fundamentally different from the case before us. A blow is not per se a
necessarily fatal act, especially if the blow be given with the fist or with one of the less lethal
weapms. This is a question of degree, a question of force, a question of position and so forth,
and therefore in these cases there is ample room for argument as to whether in any particular
case, having regard to the manner in which the particular blow oshiothat case was or
were delivered, there was behind it knowledge that it was likely to result in death. But, in this
case, the character of the act is in our opinion, fundamentally different. The act of jumping
into a well with a sixmonth old baby in e arms can, in our opinion, but for a miracle,
have only one conclusion and we regret that we have to assume that that consequence must
have been within the knowledge, but not within the intention of Mt.Dhirajia.
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For these reasons we think that this was a case of culpable homicide. We must now
proceed to consider whether or not it was murder. We do not propose to set out verbatim the
whole of Section 300, I.P.C., because it is so well known. It provides that in foes cas
culpable homicide is always murder, subject to certain specified exceptions. The first three
cases in which culpable homicide is designated as murder are all cases in which there is found
a positivedntentiordin the doer of the act. We need not wastee on these because, as we
have already said, we do not think that in the circumstances of this case it is possible to
attribute to Mt.Dhirajia any positive or active intention at all. The only case we need discuss
is the fourth which is in these words:

If the person committing the act knows that it is so imminently dangerous that it
must in all probability cause death or such bodily injury as is likely to cause death,
and commits such act without any excuse for incurring the risk of causing death or
sud injury as aforesaid.

That is the fourth case in which culpable homicide is murder. We have already found that
Mr. Dhirajia must be taken to have known that what she did must in all probability cause the

death of her baby. But this is qualified by thetlier requirement thdisuch aad must be
Awithout any excuse f or i ncdaflherconstrgctianbféhisr i sk of

particular passage of Section 300 is well settled. It is well settled that it is not murder merely
to cause death by doiramn act with the knowledge that it must in all probability cause death.

In order that an act done with such knowledge should constitute murder it is necessary that it
should be committed without any excuse for incurring the risk of causing the deathlgr bodi
injury. An act done with the knowledge of its consequences is not prima facie murder. It
becomes murder only if it can be positively affirmed that there was no excuse. The
requirements of the section are not satisfied by the act of homicide being entrevhe
recklessness. It must in addition be wholly inexcusable. When a risk is intusxesh a risk

of the gravest possible character which must normally result in dehthtaking of that risk

is not murder unless it was inexcusable to take it., Td®ive understand it, in terms of this
case, is the meaning of this passage of Section 300, I.P.C. Now looking at the facts of this
case which we need not repeat again, we think that it is not possible to say that Mt.Dhirajia in
jumping into this well didso without excuse. We must consider in assessing what is excuse or
is not excuse the state of mind she was in. She feared her husband and she had reason to fear
her husband. She was endeavouring to escape from him at dawn and in the panic into which
she vas thrown when she saw him behind her she jumped into the well. We think she had
excuse and that that excuse was panic or fright or whatever you like to call it. For these
reasons we do not think that Mt.Dhirajia is guilty of murder.

Upon this reasoninghowever, we cannot escape from Section 304. It must inevitably
follow, for reasons which are obvious, that Mt.Dhirajia is guilty of culpable homicide not
amounting to murder and that, in our judgment, is the charge upon which she should have
been convicteénd not upon the charge of murder. Before we leave this part of the case we
desire to refer to one more authority to which our attention has been called by Mr. Saran. That
is Lukadav. Emperor[AIR 1925 Bom 310]. The case was a curious one in which agir?
years of age, who too was-itieated by her husband jumped with her baby into a well when
she found that her husband prevented her from returning to her parents. In that case she was
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carrying the baby on her backdathe learned Judges who tried it in the Bombay High Court

on appeal came to the conclusion that on the facts of that case she was not aware at all that
she even had a baby with her. No doubt upon the facts of that particular case that conclusion
was justiied. But we desire to say that we are not ourselves prepared to apply it to the case
before us. The facts in the case before us are different and we should not be justified, we
think, in looking for evidence which does not exist in order to enable usre ¢o a
conclusion which the facts do not warrant. There is nothing upon this record which could
enable us upon any reasonable view of the matter to assume that Mt.Dhirajia was not aware
that she had her baby with her. We have found it necessary talmegismptation in this case

to adopt the facts to what our own desires might be because we think that such a course must
necessarily be dangerous and wrong.

As regards the charge of attempted suicide we think that upon that Mt.Dhirajia was
rightly acquited. To our minds, the wordhttempt$ connotes some conscious endeavour to
do the act which is the subject of the particular section. In this case the act was the act of
committing suicide. We ask ourselves whether when Mt.Dhirajia jumped into the aell, s
did so in a conscious effort to take her own life. We do not think she did. She did so in an
effort to escape from her husband. The taking of her own life was not, we think, for one
moment present to her mind. For that reason we think that Mt.Dhiragarightly acquitted
under Section 309, I.P.C. So far as the convictions are concerned, therefore, the result of the
appeal is that the appell@mtconviction under Section 302, I.P.C. is set aside and there is
substituted for it a conviction under Secti@04, |.P.C. So far as the learned Judge
reference to us is concerned, we are unable to accept it and the verdict of not guilty passed by
the jury must stand.

There only remains the question of sentence upon the conviction under Section 304 which
we hae substituted for the conviction under Section 302, |.P.C. It is obvious that this is not a
case deserving of a severe punishment. The unfortunate woman has already been in prison for
a period of eight months and we think the proper sentence is thatshe kb sentenced to
undergo six montlisrigorous imprisonment which in effect means that she will be at once
released unless she is required upon some other charge. Order accordingly.

*kkkk
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DIXIT, J .- The appellant has been convicted by the Sessions Judge of Shajapur of an
offence under Section 302, Penal Code, for the murder of her three children and also of an
offence under Section 309, Penal Code, for an attempt to commit suicide. She has been
sentencedo transportation for life under Section 302, Penal Code, and to six rasmtipde
imprisonment under Section 309, Penal Code. Both these sentences have been directed to run
concurrently. She has now preferred this appeal from jail against the convietions
sentences.

The facts of this case are very simple. The prosecution alleged that the appellant, her
children, her husband Jagannath and her distew Kaisar Bai used to reside together.
There were constant quarrels between the appellant and shexirsiaw and very often
Jagannath used to slap the appellant for picking up a quarrel with heirsisterKaisar Bai.

It is alleged that one such quarrel took place on the morning-8f1B51 when Jagannath

was away from his home. In this quarreliséa Bai asked the appellant to leave the house.
Thereupon, the appellant left the house, taking her three children aged 7years, Syears and 1Y%
years and saying that on account of her sigtdémw she would jump into a well. Soon after,

the appellant wertb a well in the village and threw herself into the well along with her three
children. A few hours after, some inhabitants of the village found Gyarasibai supporting
herself on an edge of the well and the three children dead in the well. The appelldtedadm
before the Committing Magistrate as well as before the Sessions Judge that she jumped into
the well together with her children on account of her sistéaw Kaisar Bai's harassment.

The facts have been amply established by the prosecution eviéfeocethe statement
of Kaisar Bai and Narayan it is clear that on the morning of the day of occurrence, there was a
guarrel between Kaisar Bai and Gyarasi Bai and during this quarrel when Kaisar Bai asked
the appellant to leave the house, she left thesdnauith her three children saying that she
would jump into a well. Kaisar Bai also admits that some times Jagannath used to give two or
three slaps to the appellant for quarrelling with her. The other prosecution witnesses deposed
to the recovery of the loees of three children and to the rescue of the appellant. There is no
eye witness of the fact that the appellant jumped down the well herself together with her three
children. But from the statements of Kaisar Bai, Narayan and the statement of thenappella
herself before the Committing Magistrate and the Sessions Judge, | am satisfied that the
version given by the appellant in her own statement is correct and that she jumped into the
well herself along with her three children in order to escape harassingr@ hands of her
sisterin-law Kaisar Bai.

On these facts the only question that arises for consideration is whether act of the appellant
in jumping down into a well together with her three children is murder. | think this act of the
appellant clearlfalls under the 4th clause of Section 300, Penal Code which defines murder. On
the facts it is clear that the appellant Gyarasi Bai had no intention to cause the death of any of her
children and she jumped into the well not with the intention of killiag ¢hildren but with the
intention of committing suicide. That being so, Clauses. 1, 2 and 3 of
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Section 300, Penal Code, which apply to cases in which death is caused by an act done with
the intention of causing death or emg such bodily injury as is likely to cause the death of
person or sufficient in the ordinary course of nature to cause death cannot be applied to the
present case. The only clause of Section 300, Penal Code, which then remains for
consideration is thetd clause. This clause says:

If the person committing the act knows that it is so imminently dangerous that it
must, in all probability, cause death, or such bodily injury as is likely to cause death
and commits such act without any excuse for incurdmgrisk of causing death or
such injury as aforesaid.

It will be seen from this clause that if death is caused merely by doing an act with the
knowledge that it is so imminently dangerous that it must, in all probability cause death, then
the act is not mrder as is defined in clause 4, but is mere culpable homicide not amounting to
murder. In order that an act done with such knowledge should constitute murder, it is
essential that it should have been committed "without any excuse for incurring the risk of
causing death or such bodily injury". The question, therefore, is whether when the appellant
jumped into the well together with her three children, she had the knowledge that her act was
so imminently dangerous, as to cause in all probability the dedtérafhildren and further
whether if she had such knowledge her act in jumping into a well with her children was
"without any excuse for incurring the risk of causing death or such bodily injury as is
mentioned in clause 4 of Section 300, Penal Code. Nhbimk it cannot be said in the present
case, with any degree of force that when the appellant jumped into a well with her children
she had not the knowledge that her act was so imminently dangerous as to cause the death of
her children. Her life might ha/become unbearable owing to domestic troubles and perhaps
on account of these troubles, she decided to take her own life. | am also prepared to hold that
on account of the discord in the house, the appellant was subjected to severe exasperation and
to a bng course of conduct causing suffering and anxiety. But when on account of all these
reasons, she left the house on the day of the occurrence saying that she would jump into a
well with her children, it cannot be said that she was in such an abnormabfstaind that
could not have any knowledge of the nature of her act.

Every sane persdnand in this case we are bound to take it that the appellant was sane
is presumed to have some knowledge of the nature of his act. This knowledge is not negatived
by any mental condition short of insanity. In my opinion, the act of the appellant in jumping
into a well with her children is clearly one done by the appellant knowing that it must in all
probability cause the death of her children. | do not find any mistances to come to the
conclusion that the appellant had some excuse for incurring the risk of causing the death of
her children. The fact that there were quarrels between the appellant and har-ksteand
that her life had become unbearable on antof this family discord, cannot be regarded as a
valid justification for appellant's act of jumping into a well with her children.

The words used in clause 4 to Section 300, Penal Codéwdtteout any excuse for
incurring the risk of causing death such injury as aforesadd These words indicate that the
imminently dangerous act is not murder if it is done to prevent a greater evil. If the evil can be
avoided without doing the act then there can be no valid justification for doing the act which
is soimminently dangerous that it must, in all probability, cause death. Here there is no
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material, whatsoever, to come to the conclusion that the appellant could not have escaped the
harassment at the hands of her sistdaw except by jumping herself into a well with her

three children. | am, therefore, inclined to think that the appellant's act is clearly murder under
clause 4 of Section 300, Penal Code.

I must, however, notice two cases in which the question of thecefignstituted by

an act of a woman deliberately jumping into a well with a child in circumstances somewhat
different to those present in this case, has been considered. The first case is one reported in
Emperorv. Dhirajia [ILR (1940) All 647]. In thiscase a village woman left her home with

her six months old baby in her arms on account of her husbandésatlinent; after she had

gone some distance from the home, she turned round and saw her husband pursuing her. She
became panicky and jumped dowroira well nearby with the baby in her arms. The baby

died, but the woman survived. On these facts, the learned judges of the Allahabad High Court
held that an intention to cause the death of the child could not be attributed with the
knowledge that such amminently dangerous act as jumping down the well was likely to
cause the child's death.

But the learned judges held that considering the state of panic she was in, the culpable
homicide did not amount to murder as there was an excuse for incurringkfoé causing
death. Mst. Dhirajia was thus found guilty under Section 304, Penal Code. It is not necessary
to consider whether upon the facts of that case, the conclusion that the woman was guilty of
culpable homicide not amounting to murder was justifidut it must be observed that the
learned judges of the Allahabad High Court thought that the fear of her husband and the panic
into which she was thrown could be an excuse for incurring the risk of causing death. Here
there is no question of any panicfdght of the appellant. It is, no doubt, true, as the learned
Judges of the Allahabad High Court say that in assessing what is excuse or is not excuse, we
must consider the state of mind in which the accused person was.

But | think in considering theugstion we must take into account the state of mind of a
reasonable and legally sane person and then determine whether the risk of causing death
could have been avoided. On this test, there can be no room for thinking in the present case
that the appellantvas justified in jumping into a well with her three children merely on
account of her sisteén-law's attitude towards her. The other decision is of the Bombay High
Court inT Supadi Lukadav. Emperor[AIR 1925 Bom 310]. In that case too, a girl of about
17 years of age who was carrying her baby on her back jumped into a well because her
husband had Htreated her and had prevented her from returning to her parents.

The learned judges of the Bombay High Court held that when the girl attempted to
commit siicide by jumping into a well she could not be said to have been in a normal
condition and was not, therefore, even aware of the child's presence and that as she was not
conscious of the child, there was not such knowledge as to make Section 300 (4bbgplic
The learned judges of the Bombay High Court found the girl guilty under SectieA. 307k
Bombay case is clearly distinguishable on the facts. In the present case when the evidence
shows that the appellant left her home saying that she would jump ivell with her three
children, it cannot clearly be held that she was not aware that her children were with her. In
my opinion, these two cases are not of much assistance to the appellant.
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As regards the conviction ofd@happellant for an attempt to commit suicide, | think she
has been rightly convicted of that offence. When she jumped into a well, she did so in a
conscious effort to take her own life.

The appellant has been sentenced to transportation for life undenSge2, Penal
Code. This is the only sentence which could legally be passed in this case. But having regard
to the facts and circumstances of the case and also to the fact that the appellant, though not
legally insane, was not and could not be in a nbstate of mind when she jumped into a
well with her three children, | think this is not a case deserving of a severe punishment. |

would, therefore, recommend to the Government to commute the sentence of transportation
for life to one of three yeabgigorous imprisonment. The sentence of six months' simple
imprisonment awarded to the appellant for the offence under Section 309 is appropriate.

In the result this appeal is dismissed.

*kkkk



EXCEPTIONS TO SECTION 300

K. M. Nanavativ. State of Mahaashtra
AIR 1962 SC 605

K. SUBBA RAQO, J. - This appeal by special leave arises out of the judgment of the
Bombay High Court sentencing Nanavati, the appellant, to life imprisonment for the murder
of Prem Bhagwandas Ahuja, a businessman of Bombay.

This approval presents the common place problem of an alleged murder by an enraged
husband of a paramour of his wife; but it aroused considerable interest in the public mind by
reason of the publicity it received and the important constitutional point it hawl igdesto at
the time of its admission.

The appellant was charged under Section 302 as well as under Section 304, Part |, of
the Indian Penal Code and was tried by the Sessions Judge, Greater Bombay, with the aid of a
special jury. The jury brought in akdict of "not guilty" by 8: 1 under both the sections; but
the Sessions Judge did not agree with the verdict of the jury, as in his view the majority
verdict of the jury was such that no reasonable body of men could, having regard to the
evidence, bringn such a verdict. The learned Sessions Judge submitted the case under
Section 307 of the Code of Criminal Procedure to the Bombay High Court after recording the
grounds for his opinion. The said reference was heard by a division bench of the said High
Cout consisting of Shelat and Naik, JJ. The two learned judges gave separate judgments, but
agreed in holding that the accused was guilty of the offence of murder under Section 302 of
the Indian Penal Code and sentenced him to undergo rigorous imprisonmigiet fehelat,
J., having held that there were misdirections to the jury, reviewed the entire evidence and
came to the conclusion that the accused was clearly guilty of the offence of murder;
alternatively, he expressed the view that the verdict of thevias perverse, unreasonable
and, in any event, contrary to the weight of evidence. Naik J., preferred to base his conclusion
on the alternative ground, namely, that no reasonable body of persons could have come to the
conclusion arrived at by the juryoBh the learned Judges agreed that no case had been made
out to reduce the offence from murder to culpable homicide not amounting to murder. The
present appeal has been preferred against the said conviction and sentence.

The case of the prosecution maydtated thus: The accused, at the time of the alleged
murder, was second in command of the Indian Naval Ship "Mysore". He married Sylvia in
1949 in the registry office at Portsmouth, England. They have three children by the marriage,
a boy aged 9% years,gitl aged 5% years and another boy aged 3 years. Since the time of
marriage, the couple were living at different places having regard to the exigencies of service
of Nanavati. Finally, they shifted to Bombay. In the same city the deceased Ahuja was doing
business in automobiles and was residing, along with his sister, in a building called "Shrevas"
till 1957 and thereafter in another building called "Jivan Jyot" on Setalvad Road. In the year
1956, Agniks, who were common friends of Nanavatis and Ahujaediced Ahuja and his
sister to Nanavatis. Ahuja was unmarried and was about 34 years of age at the time of his
death. Nanavati, as a Naval Officer, was frequently going away from Bombay in his ship,
leaving his wife and children in Bombay. Graduallyefidship developed between Ahuja and
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Sylvia, which culminated in illicit intimacy between them. On April 27, 1959, Sylvia
confessed to Nanavati of her illicit intimacy with Ahuja. Enraged at the conduct g&,Ahu
Nanavati went to his ship, took from the stores of the ship aaetmmatic revolver and six
cartridges on a false pretext, loaded the same, went to the flat of Ahuja, enteredrbisnbed

and shot him dead. Thereafter, the accused surrendered himsle police. He was put

under arrest and in due course he was committed to the sessions for facing a charge under
Section 302 of the Indian Penal Code.

The defence version, as disclosed in the statement made by the accused before the
Sessions Court ued Section 342 of the Code of Criminal Procedure and his deposition in the
said Court, may be briefly stated: The accused was away with his ship from April 6, 1959, to
April 18, 1959. Immediately after returning to Bombay, he and his wife went to Ahmadnaga
for about three days in the company of his younger brother and his wife. Thereafter, they
returned to Bombay and after a few days his brother and his wife left them. After they had
left, the accused noticed that his wife was behaving strangely and wassponsive or
affectionate to him. When questioned, she used to evade the issue. At noon on April 27, 1959,
when they were sitting in the sittimgom for the lunch to be served, the accused put his arm
round his wife affectionately, when she seemedaddemnse and unresponsive. After lunch,
when he questioned her about her fidelity, she shook her head to indicate that she was
unfaithful to him. He guessed that her paramour was Ahuja. As she did not even indicate
clearly whether Ahuja would marry her alabk after the children, he decided to settle the
matter with him. Sylvia pleaded with him not to go to Ahuja’'s house as he might shoot him.
Thereafter, he drove his wife, two of his children and a neighbour's child in his car to a
cinema, dropped them tteeand promised to come and pick them up at 6 p.m. when the show
ended. He then drove to his ship, as he wanted to get medicine for his sick dog; he represented
to the authorities in the ship that he wanted to draw a revolver and six rounds from the stores
of the ship as he was going to drive alone to Ahmednagar by night, though the real purpose
was to shoot himself. On receiving the revolver and six cartridges he put it inside a brown
envelope. Then he drove his car to Ahuja's office, and not finding Héme,t he drove to
Ahuja’s flat, rang the door bell, and when it was opened by a servant, walked to Ahuja's bed
room, went into the betbom and shut the door behind him. He also carried with him the
envelope containing the revolver. The accused saw theaded inside the bedom, called
him a filthy swine and asked him whether he would marry Sylvia and look after the children.
The deceased retorted, "Am | to marry every woman | sleep with?" The accused became
enraged, put the envelope containing the neobn a cabinet nearby, and threatened to
thrash the deceased. The deceased made a sudden move to grasp at the envelope, when the
accused whipped out his revolver and told him to get back. A struggle ensued between the
two and during that the struggle twhots went off accidentally and hit Ahuja resulting in his
death. After the shooting the accused went back to his car and drove it to the police station
where he surrendered himself. This is broadly, omitting the details, the case of the defence.

It would be convenient to dispose of at the outset the questions of law raised in this
case.

Mr. G. S. Pathak, learned counsel for the accused raised before us the following points:
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(1) Under Section 307 of theode of Criminal Procedure, the High Court should decide
whether a reference made by a Sessions Judge was competent only on a perusal of the order
of reference made to it and it had no jurisdiction to consider the evidence and come to a
conclusion whetherhe reference was competent or ngj.ynder Section 307(3) of the said
Code, the High Court had no power to set aside the verdict of a jury on the ground that there
were misdirections in the charge made by the Sessions JuBgelhére were no
misdirectios at all in the charge made by the Sessions Judge; and indeed his charge was fair
to the prosecution as well as to the accus@dllie verdict of the jury was not perverse and it
was such that a reasonable body of persons could arrive at it on thecevilered before
them. §) In any view, the accused shot at the deceased under grave and sudden provocation,
and therefore even if he had committed an offence, it would not be murder but only culpable
homicide not amounting to murder.

From the considerath of the entire evidence, the following facts emerge: The
deceased seduced the wife of the accused. She had confessed to him of her illicit intimacy
with the deceased. It was natural that the accused was enraged at the conduct of the deceased
and had, thefore, sufficient motive to do away with the deceased. He deliberately secured
the revolver on a false pretext from the ship, drove to the flat of Ahuja, entered Hisobed
unceremoniously with a loaded revolver in hand and in about a few second#teheae
out with the revolver in his hand. The deceased was found dead in hi®battwith bullet
injuries on his body. It is not disputed that the bullets that caused injuries to Ahuja emanated
from the revolver that was in the hand of the accusetkr Aie shooting, till his trial in the
Sessions Court, he did not tell anybody that he shot the deceased by accident. Indeed, he
confessed his guilt to the chowkidar Puran Singh and practically admitted the same to his
college Samuel. His description dfet struggle in the batoom is highly artificial and is
devoid of all necessary particulars. The injuries found on the body of the deceased are
consistent with the intentional shooting and the main injuries are wholly inconsistent with
accidental shootingvhen the victim and the assailant were in close grips. The other
circumstances brought out in the evidence also establish that there could not have been any
fight or struggle between the accused and the deceased.

We, therefore, unhesitatingly hold, agregwith the High Court, that the prosecution
has proved beyond any reasonable doubt that the accused has intentionally shot the deceased
and killed him.

In this view it is not necessary to consider the question whether the accused had
discharged the buet laid on him under Section 80 of the Indian Penal Code, especially as
learned counsel appearing for the accused here and in the High Court did not rely upon the
defence based upon that section.

That apart we agree with the High Court that on the evladduced in this case, no
reasonable body of persons could have come to the conclusion which the jury reached in this
case. For that reason also the verdict of the jury cannot stand.

Even so it is contended by Mr. Pathak that the accused shot the deedualse
deprived of the power of setontrol by sudden and grave provocation and, therefore, the
offence would fall under Exception 1 to Section 300 of the Indian Penal Code. The said
Exception reads:
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Culpabe homicide is not murder if the offender, whilst deprived of the power of
selfcontrol by grave and sudden provocation, causes the death of the person who
gave the provocation or causes the death of any other person by mistake or accident.

Homicide is tle kiling of a human being by another. Under this exception, culpable
homicide is not murder if the following conditions are complied with: (1) The deceased must
have given provocation to the accused. (2) The provocation must be grave. (3) The
provocationmust be sudden. (4) The offender, by reason of the said provocation, shall have
been deprived of his power of selbntrol. (5) He should have killed the deceased during the
continuance of the deprivation of the power of -selfitrol. (6) The offender mudtave
caused the death of the person who gave the provocation or that of any other person by
mistake or accident.

The first question raised is whether Ahuja gave provocation to Nanavati within the
meaning of the exception and whether the provocationjviéngby him, was grave and
sudden.

Learned AttorneyGeneral argues that though a confession of adultery by a wife may
in certain circumstances be provocation by the paramour himself, under different
circumstances it has to be considered from the staridpioihe person who conveys it rather
than from the standpoint of the person who gives it. He further contends that even if the
provocation was deemed to have been given by Ahuja, and though the said provocation might
have been grave, it could not be sutder the provocation given by Ahuja was only in the
past.

On the other hand, Mr. Pathak contends that the act of Ahuja, namely, the seduction
of Sylvia, gave provocation though the fact of seduction was communicated to the accused by
Sylvia and that fothe ascertainment of the suddenness of the provocation it is not the mind of
the person who provokes that matters but that of the person provoked that is decisive. It is not
necessary to express our opinion on the said question, for we are satisfiddrtbéter
reasons, the case is not covered by Exception 1 to Section 300 of the Indian Penal Code.

The question that the Court has to consider is whether a reasonable person placed in
the same position as the accused was, would have reacted to theioardéadultery by his
wife in the manner in which the accused didMancini v. Director of Public Prosecutions
[1942 AC 1, 9], Viscount Simon, L.C., states the scope of the doctrine of provocation thus:

It is not all provocation that will reduce tleeime of murder to manslaughter.
Provocation, to have that result, must be such as temporarily deprives the person
provoked of the power of setontrol, as the result of which he commits the unlawadtl
which causes deat hé. ThdthaeHestiof the proviccationap pl i e d
on a reasonable man, as was laid down by the Court of Criminal AppRBaixin.
Leshini[1914-3 KB 1116] so that an unusually excitable or pugnacious individual is
not entitled to rely on provocation which would not hasd an ordinary person to
act as he did. In applying the test, it is of particular importance to (a) consider
whether a sufficient interval has elapsed since the provocation to allow a reasonable
man time to cool, and (b) to take into account the instrumeétit which the
homicide was effected, for to retort, in the heat of passion induced by provocation, by
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a simple blow, is a very different thing from making use of a deadly instrument like a
concealed dagge In short, the mode of resentment must bear a reasonable
relationship to the provocation if the offence is to be reduced to manslaughter.

Viscount Simon again in 1946 AC 588 at p. 598 elaborates further on this theme. There,
the appellant had entertatheome suspicions of his wife's conduct with regard to other men
in the village. On a Saturday night there was a quarrel between them when she said, "Well, if
it will ease your mind, | have been untrue to you", and she went on, "I know | have done
wrong, ut | have no proof that you haveat Mrs. X&". With this the appellant lost temper
and picked up the hammerhead and struck her with the same on the side of the head. As he
did not like to see her lie there and suffer, he just put both hands roundckenmit she
stopped breathing. The question arose in that case whether there was such provocation as to
reduce the offence of murder to manslaughter. Viscount Simon, after referrfignizini
case [1942 AC 1 at p. 9] proceeded to state thus:

The whole dctrine relating to provocation depends on the fact that it causes, or
may cause, a sudden and temporary loss otsalirol, whereby malice, which is the
formation of an intention to kill or to inflict grievous bodily harm, is negatived.
Consequently, wére the provocation inspires an actual intention to kill (such as
Holmes admitted in the present case), or to inflict grievous bodily harm, the doctrine
that provocation may reduce murder to manslaughter seldom applies.

Goddard, C.J. iRR. v.Duffy [(194911 All ER 932] defines provocation thus:

Provocation is some act, or series of acts, done by the dead man to the accused
which would cause in any reasonable person, and actually causes in the accused, a

sudden and temporary loss of selfntrol, renderig the accused so subjectgassion as

to make him or her for the moment not master of
is whether this girl (the accused) had the time to say: 'Whatever | have suffered,

whatever | have endured, | know that Thou shall not kill'.tTisawhat matters.

Similarly, circumstances which induce a desire for revenge, or a sudden passion of

anger, are not enough. Indeed, circumstances which induce a desire for revenge are

inconsistent with provocation, since the conscious formulation ofieedes revenge

means that the person has had time to think, to reflect, and that would negative a

sudden, temporary loss of selfntrol which is of the essence of provocation.
Provocationbeigas | have defined it, thigtoe are two
which the law attaches great importance. The first of them is, whether there was what

is sometimes called time for cooling, that is, for passion to cool and for reason to regain

dominionoer the mindé. Secondly, in csnsidering whe!
or has not been made out, you must consider the retaliation in provethéibis to

say, whether the mode of resentment bears some proper and reasonable relationship

to the sort of provocation that has been given.

A passage from the address of BaRarke to the jury iR.v. Thomas[(1837) 7 C & P. 817]
extracted irRussell onCrime, 11th ed., Vol. | at p. 593, may usefully be quoted:

The passage extracted above lay down the following principles: (1) Except in
circumstances of most extreme andeptonal character, a mere confession of
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adultery is not enough to reduce the offence of murder to manslaughter. (2) The act of
provocation which reduced the offence of murder to manslaughter must be soch as
cause a sudden and temporary loss ofamitrol; and it must be distinguished from a
provocation which inspires an actual intention to kill. (3) The act should have been
done during the continuance of that state of mind, that is, before there wdsrtime
passion to cool and for reason to regain dominion over the mind. (4) The fatal blow
should be clearly traced to the influence of passion arising from the provocation.

On the other hand, in India, the first principle has never been followed. Theipf#in
has had its origin in the English doctrine that mere words and gestures would not be in point
of law sufficient to reduce murder to manslaughter. But the authors of the Indian Penal Code
did not accept the distinction. They observed:

It is an indispitable fact, that gross insults by words or gestures have as great a
tendency to move many persons to violent passion as dangerous or painful bodily
injuries; nor does it appear to us that passion excited by insult is entitled to less
indulgence than passi excited by pain. On the contrary, the circumstance that a
man resents an insult more than a wound is anything but a proof that he is a man of
peculiarly bad heart.

Indian courts have not maintained the distinction between words and acts in the
applicaton of the doctrine of provocation in a given case. The Indian law on the subject may
be considered from two aspects, namely, (1) whether words or gestures unaccompanied by
acts can amount to provocation, and (2) what is the effect of the time lag bétheesmst of
provocation and the commission of the offenceEmpressv. Khogayi [ILR 2 Mad 122,

123], a division bench of the Madras High Court held, in the circumstances of that case, that
abusive language used would be a provocation sufficient to dewiveiccused of self
control. The learned Judges observed:

What is required is that it should be of a character to deprive to offender of his
self-control. In determining whether it was so, it is admissible to take into account the
condition of mind in wicth the offender was at the time of the provocation. In the
present case the abusive language used was of the foulest kind and was addressed to a
man already enraged by the conduct of deceased's son.

It will be seen in this case that abusive languageheffoulest kind was held to be
sufficient in the case of a man who was already enraged by the conduct of the deceased's son.
The same learned Judge in a later decisiddoiya Munigaduv. The QueenILR 3 Mad 33,.

34-35] upheld the plea of grave and sudgeovocation in the following circumstances: The
accused saw the deceased when she had cohabitation with his bitter enemy; that night he had
no meals; next morning he went to the ryots to get his wages from them and at that time he
saw his wife eating foodlong with her paramour, he killed the paramour with ahmitik.

The learned judges held that the accused had sufficient provocation to bring the case within
the first exception to Section 300 of the Indian Penal Code. The learned Judges observed:

If having witnessed the act of adultery, he connected this subsequent conduct, as
he could not fail to connect it, with that act, it would be conduct of a character highly
exasperating to him, implying as it must, that all concealment of their criminal
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relations and all regard for his feelings were abandoned and that they proposed
continuing their course of misconduct in his house. This, we think, amounted to
provocation, grave enough and sudden enough to ddprivef his self control, and
reduced the offence from murder to culpable homicide not amounting to murder.

The case illustrates that the state of mind of the accused, having regard to the earlier
conduct of the deceased, may be taken into consideratioconsidering whether the
subsequent act would be a sufficient provocation to bring the case within the exception.
Another division bench of the Madras High CourténMurugian [AIR 1957 Mad 541] held
that, where the deceased not only committed aduligrjaber on swore openly in the face of
the husband that she would persist in such adultery and also abused the husband for
remonstrating against such conduct, the case was covered by the first exception to Section
300 of the Indian Penal Code. The judgmehthe Andhra Pradesh High Courtiia C.
Narayan [AIR 1958 A.P. 235], adopted the same reasoning in a case where the accused, a
young man, who had a lurking suspicion of the conduct of his wife, who newly joined him,
was confronted with the confessioh ithicit intimacy with, and consequent pregnancy by,
another strangled his wife to death, and held that the case was covered by Exception 1 to
Section 300 of the Indian Penal Code. These two decisions indicate that the mental state
created by an earliecamay be taken into consideration in ascertaining whether a subsequent
act was sufficient to make the assailant to lose hiscsailfrol.

Where the deceased led an immoral life and her husband, the accused, upbraided her
and the deceased instead of baiegentant said that she would again do such acts, and the
accused, being enraged, struck her and, when she struggled and beat him, killed her, the Court
held that the immediate provocation coming on top of all that had gone before was sufficient
to bringthe case within the first exception to Section 300 of the Indian Penal Code. So too,
where a woman was leading a notoriously immoral life, and on the previous night
mysteriously disappeared from the bedside of her husband and the husband protested against
her conduct she vulgarly abused him, whereupon the husband lost tusrasdf, picked up
a rough stick, which happened to be close by and struck her resulting in her death, the Lahore
High Court, inJan Muhammadv. Emperor[AIR 1929 Lah 861, 86:863] hdd that the case
was governed by the said exception. The following observations of the court were relied upon
in the present case:

In the present case my view is that, in judging the conduct of the accused, one
must not confine himself to the actual morerhen the blow, which ultimately
proved to be fatal, was struck, that is to say, one must not take into consideration only
the event which took place immediately before the fatal blow was struck. We must
take into consideration the previous conduct ofwbenan.... As stated above,

the whole unfortunate affair should be looked at as one prolonged agony on the part
of the husband which must have been preying upon his mind and led to the assault
upon the woman, resulting in her death.

A division bench oftte Allahabad High Court imperorv. Balku [AIR 1938 All 532,
533534] invoked the exception in a case where the accused and the deceased, who was his
wife's sister's husband, were sleeping on the same cot, and in the night the accused saw the
deceased ging up from the cot and going to another room and having sexual intercourse
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with his (accused's) wife, and the accused allowed the deceased to return to the cot, but after
the deceased fell asleep, he sabhim to death. The learned Judges held:

When Budhu (the deceased) came into intimate contact with the accused by lying
beside him on the charpai this must have worked further on the mind of the accused
and he must have reflected that 'this man now lpegjde me had been dishonouring
me a few minutes ago'. Under these circumstances we think that the provocation
would be both grave and sudden.

The Allahabad High Court in a recent decisieiz,, Babu Lal v. State[AIR 1960 All. 233,

226] applied the exaption to a case where the husband who saw his wife in a compromising
position with the deceased killed the latter subsequently when the deceased came, in his
absence, to his house in another village to which he had moved. The learned Judges observed:

Theappellant when he came to reside in the Government House Orchard felt that
he had removed his wife from the influence of the deceased and there was no more
any contact between them. He had lulled himself into a false security. This belief was
shattered wén he found the deceased at his hut when he was absent. This could
certainly give him a mental jolt and as this knowledge will come all of a sudden it
should be deemed to have given him a grave and sudden provocation. The fact that
he had suspected thididlt intimacy on an earlier occasion also will not alter the
nature of the provocation and make it any less sudden.

All the said four decisions dealt with a case of a husband killing his wife when his peace of
mind had already been disturbed by an eadiscovery of the wife's infidelity and the
subsequent act of her operated as a grave and sudden provocation on his disturbed mind.

Is there any standard of a reasonable man for the application of the doctrine of "grave
and sudden" provocation? No abstratandard of reasonableness can be laid down. What a
reasonable man will do in certain circumstances depends upon the customs, manners, way of
life, traditional values etc.; in short, the cultural, social and emotional background of the
society to whichan accused belongs. In our vast country there are social groups ranging from
the lowest to the highest state of civilization. It is neither possible nor desirable to lay down
any standard with precision: it is for the court to decide in each case, hagegl to the
relevant circumstances. It is not necessary in this case to ascertain whether a reasonable man
placed in the position of the accused would have lost hiscgetfol momentarily or even
temporarily when his wife confessed to him of her illictimacy with another, for we are
satisfied on the evidence that the accused regained hicoséddl and killed Ahuja
deliberately.

The Indian law, relevant to the present enquiry, may be stated thus: (1) The test of
figrave and suddérprovocation is Wether a reasonable man, belonging to the same class of
society as the accused, placed in the situation in which the accused was placed would be so
provoked as to lose his s&lbntrol. (2) In India, words and gestures may also, under certain
circumstancescause grave and sudden provocation to an accused so as to bring his act within
the first Exception to Section 300 of the Indian Penal Code. (3) The mental background
created by the previous act of the victim may be taken into consideration in asagrtainin
whether the subsequent act caused grave and sudden provocation for committing the offence
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The fatal blow should be clearly traced to the influence of passion arising from that
provocation and not after gsion had cooled down by lapse of time, or otherwise giving room
and scope for premeditation and calculation.

Bearing these principles in mind, let us look at the facts of this case. When Sylvia
confessed to her husband that she had illicit intimacy ithja, the latter was not present.
We will assume that he had momentarily lost his-setftrol. But, if his version is trufor the
purpose of this argument we shall accept that what he has said-isdinosvs that he was
only thinking of the future ohis wife and children and also of asking for an explanation from
Ahuja for his conduct. This attitude of the accused clearly indicates that he had not only
regained his selfontrol, but, on the other hand, was planning for the future. Then he drove
his wife and children to a cinema, left them there, went to his ship, took a revolver on a false
pretext, loaded it with six rounds, did some official business there, and drove his car to the
office of Ahuja and then to his flat, went straight to the-tmim of Ahuja and shot him dead.
Between 1.30 p.m., when he left his house, and 4.20 p.m.,when the murder took place, three
hours had elapsed, and therefore there was sufficient time for him to regain Jcsnsef,
even if he had not regained it earlier. e bther hand, his conduct clearly shows that the
murder was a deliberate and calculated one. Even if any conversation took place between the
accused and the deceased in the manner described by the dhousgdwe do not believe
thatit does not affecthie question, for the accused entered therbeth of the deceased to
shoot him. The mere fact that before the shooting the accused abused the deceased and the
abuse provoked an equally abusive reply could not conceivably be a provocation for the
murder. We therefore, hold that the facts of the case do not attract the provisions of
Exception 1 to Section 300 of the Indian Penal Code.

In the result, the conviction of the accused under Section 302 of the Indian Penal
Code and sentence of imprisonment fog flassed on him by the High Court are correct and
there are absolutely no grounds for interference. The appeal stands dismissed.
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Extracts from Defences for Battered Women who Kill
Katherine @Donovan

Recent articles on legal theory suggést the concepts 'standpoint' and 'perspective’ may
be useful in probing certain issues. The idea is to recognise a pluralism of views, values,

interest s, and experiences whi clispapérjieixt what w
argued that the persptives and experiences of many groups have been ignored in the past,
and that these must be considered in | aw makin

This paper represents an effort to apply the experiential approach to an area of law where
it seems particularly apprdpte: the case of the victim of aggression who kills the assailant.
If we are 'to shape the definitions to make law fit women's experience’, the problem of the
battered woman who Kkills provides a site of investigation. For it is often alleged that the
current form of law ignores women's experiences and that the defences-défselée and
provocation which justify or partially excuse homicide are limited to male definitions and
behavioural practices. What is being suggested is that long experiencagfabéctim of
violence may | ead a woman to kill, only to fin

1.THE BACKGROUND

It is common, in papers such as this, to start with the statistics on homicide. Whether the
evidence is taken from England and Wales, or theednBtates of America, the following
conclusions emerge: about a quarter of all homicides are domestic; women are more likely to
be the victims of homicide than the perpetrators; when female homicide victims are grouped,
domestic killing forms the largesategory, that is, the killing of wives or cohabitants.

The purpose of looking to statistical evidence is to paint the background to the picture.
What we see are patterns of behaviour which colour conceptions of violence and fear. Men
are the majority of ilers and the killed; killing tends to be a male act. Gender role is a
relevant aspect of investigations of killing. Women rarely kill by comparison with men. But
women do fear male violence. This leads Taylor to draw the conclusion: 'Female homicide is
so different from male homicide that women and men may be said to live in two different

"o

cultures, each with its own "subculture of violence".

The cultural argument can be taken further, not only in relation to homicide but also in
relation to domestic vience. Much of the modern literature argues that the context of killing
and of the law that surrounds it includes gender factors, whether the killing is done by a man
or a woman. Violence and fear have a relationship to gender. When these matters come to
court other cultural factors enter in through the law. Definitions of defences are informed by
the past history of homicide and its character as primarily a male act. The gender aspects are
rarely articulated. Laws are made by judges and legislators whoaanky drawn from one
gender and whose experience is limited. When women do kill after experiencing violence
they enter an alien culture which lacks an understanding of the context of their act. They

encounter legal categories that do not accommodaie e&aviour and are tried and
sentenced by courts that ignore or misundersta

18 (2)Journal of Law and Socie®19 (1991)
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Double standards are a recurrdrmrhe in writing on traditional defences to homicide by
women. It is important to establish what this criticism is. In the case of petty treason as a
specific crime for women who killed their husbands, what is being criticized is that the same
crime was trated rather more severely when committed by a woman rather than by a man. So
the argument is against differential standards according to gender. The appeal is to a concept
of equality under the law. But does it propose that women fall under the malerds@ndhis
is of importance later in the paper when we consider the various options for change of

existing rules. There is a distinction between a double standard, aenéted standard, and
analencompassing standard. €

The general requirement of szmableness may also provide a stumbling block. Articles
on the notion of the 'reasonable man' propose that it has been developed irodentdd
legal culture. It is common in the literature to report 'not a single cortamoreference to the
"reasonal®e woman"™ and it has been implied that this is a contradiction in terms. More
recently, since the point about equality under the law has been taken, the courts have
attempted to say that the term 'reasonable man' is inclusive of women. This is so in the

provocation cases considered below. However the old gibe may contain a cultural truth, in the
sense that interpretations of 'reason' ar e

PROVOCATION

Where a selflefence plea does not succeed, the accused remainedettittaise the
defence of provocation. If successful this reduces the offence charged from murder to
manslaughter. IBullard was stated: 'Every man on trial for murder has the right to have the
issue of manslaughter left to the jury if there is any exddeupon which such a verdict can
be given.' The difficulty is that in battering cases the cumulative violence over a long period
may not be denoted provocation by the trial judge, who decides whether or not this issue goes
to the jury. The very nature pfolonged violence, the apparent initial tolerance by the victim,
and her failure to respond violently immediately is contrary to the 'heat of the moment' quality
which is required by the current definition of provocation.

Wasik has identified cumulativerovocation as involving 'a course of cruel or violent
conduct by the deceased often in a violent setting, lasting over a substantial period of time,
which culminates in the victim of that conduct... intentionally killing the tormentor'. This
appears an apdescription of the context of a killing by a battered wife. The decision of
Duffy, however, stands in the way of legal acceptance of such a killing as a response to
provocation. The facts were that a woman was convicted of the murder of her husbasd. It w
established that she killed her husband while he was in bed after a violent quarrel and that
there was a previous history of violence by him. Her appeal was dismissed and the legal
description of provocation given to the jury in the judge's directidheatrial was approved.

It is this direction which appears to prevent the placing of the evidence before a jury in
subsequent cases.Devlin J. defined provocation as:

Some act, or series of acts, done by the dead man to the accused, which would
cause in ay reasonable person and actually causes in the accused, a sudden and
temporary loss of selfontrol, rendering the accused subject to passion as to make
him or her for the moment not master of his mind.
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The judge then went on to say that 'the farther removed an incident is from the crime, the
less it counts'. This means, in the context of the killing of a batterer, that to wait until the
deceased is in bed or asleep is dendekengé@ The judg said further:

Indeed, circumstances which induce a desire for revenge are inconsistent with
provocation, since the conscious formulation of a desire for revenge means that a person
had time to think, to select and that would negative a sudden, temposarpf sel
control which is of the essence in provocation.

The Duffyapproach to provocation has been confirmed on various occasions since then.
In 1982 inlbrams, the Court of Appeal held that the judge was right to withdraw the issue of
provocation fom the jury where the last act of provocation took place on a Sunday and the
killing was the following Friday. It was denoted a case of revenge, rather than a sudden and
temporary loss of seffontrol. In the context of killing by a battered wife, the litkeod is
that her action will be seen as revenge rather than justified or excused despite the
modification of the common law by the Homicide Act 1957, Section 3. The Act provides that
where there is evidence that the defendant was provoked 'to loselfhi®raml' the
determination of reasonableness is left to the jury. This does not prevent the judge from
withholding the question from the jury on the grounds that such evidence is insufficient.

Double standards +enter as an argument in relation to yarcation. For example, in
Daviesa husband who had previously committed acts of violence against his wife, and who
then shot her, did not have his actions qualified as 'revenge' by the court. His plea of
provocation was put to the jury, who neverthelessvimbed him of homicide. It is true that
the decision to allow a plea of provocation was criticized by a later court. But the denotation
of the wife's behaviour as provocative, rather than the husband's as vengeful is revealing.
Furthermore, there is a @einconsistency with the decision Duffy. This suggests one
standard for women (as Duffy) and another for men (asravieg.

The law on provocation has been criticized as taking a 'wholly unrealistically restrictive
view' of provocation. The resttions relate not only to the male model of violent response to
behaviour qualified as provocative, but also to the limitation of the notion of provocation to

certain actions and incidents. The refusal by juries to convict for homicide in cases of

7

cumulatve provocation is evidence of public opinion differing from the law'sdefit i on . €
At present members of the judiciary demonstrate ambivalence as to whether cumulative
provocation makes a killing worse, as a 'revenge Killing' is said to do, or whetkea i
mitigating factor. InDuffy the judge said that 'the sympathy of everyone would be with the
accused and against the dead man'. But the issue of provocation was withheld from the jury,
so they were prevented from showing their sympathy through &wefdnanslaughter. Yet

in other cases, for example, those of a wife's infidelities, the issue is put to the jury, who may
then reflect public opinion.

A revenge Kkilling is typified as one in which the killer waits. It is presented as the
opposite of aimmediate and temporary loss of setintrol. Extensive judicial analysis of
either is lacking and clues as to the conceptual content have to be drawn from trial judges’
directions of juries. What seems to be overlooked by defence lawyers and judgetotiotine
of the 'slow burn’, that is, the gradual build up in the powerless of feelings of anger and
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helplessness which eventually erupt, but not necessarily at a moment suitable for the
definition of provocation. Whether the slow build up of rage should be characterized as
revenge, as it now is, or as a response to provocation remains an issue with which this paper
is concerned.

The defence of provocation recognizes the killing which occurred@sgiul behaviour.
Were it not for the excuse the defendant would be held accountable. Excused behaviour is
personal to the actor and involves an inquiry into the circumstances and character of the
defendant. There is an acknowledgement by the defendstnheéh conduct was wrong. She
asks to be excused. But there is also a partial element of justification in provocation which
relates to the conduct of the deceased vietilid the victim ask for it?'. This conduct may be
that of a restless baby who cremntinually.

The barrier posed by the definition of provocatiorDiaffyas &g sudden and temporary
loss of selcontrob and the opposition thereto of 'revenge killing' means that the issue of
provocation will not be put to the jury in most cases of tlimg of a batterer where delay
occurs. Yet, should the jury become seized of the issue, there is in tRawdaaguage
which permits a taking into account of the battered wife context. An example Gathplin
case.

In Camplinthe accused was a fita year old youth who had killed a middiged man.
His defence was that the deceased had first buggered him and then laughed at him. In the
House of Lords an attempt was made to broaden concepts of provocation to encompass
differences of age, ethnicitynd sex from the adult, white, male traditional model. Lord
Diplock made clear his view that provocation is a relative concegative to characteristics
of the defendant and to social standards of the day. So he said:

When Hale was writing in the seweenth century, pulling a man's nose was
thought to justify retaliation with sword; wheMancini v. D.P.P. (1942) was
decided by this House, a blow with a fist would not justify retaliation with a deadly
weapon. But now that the law has been changed do psrmit of words being
treated as provocation even though unaccompanied by any other acts, the gravity of
provocation may well depend upon the particular characteristics of circumstance of
the person to whom a taunt or result is addressed.

Thus social ®ndards of the time, and particular characteristics or circumstances are
relevant when considering whether actions or words are provocative or retaliation reasonable.
This has the effect of reducing the concept from absolute to relative. Age at thé kittiegp
is relevant for itGs a characteristic which may have its effects on temperament as well as
physiqué@ Of course this does not answer the problem that the response to provocation must
be 'in the heat of the moment', but it does suggest a potisiblof development.

At present the definition of provocation is still limited by teffy decision. So although
there may be relativity on the question of reasonableness of response which is open to the
jury, this is a question which does not go te jry if the court decides that what happened
does not fit the definition of provocation. In thlerams case which was subsequent to
Camplinthe jury was prevented from considering the defence of provocation because a delay
was involved. To some extentgmocation as a concept remains within an ovaeyrow
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framework of analysis. It is tempting to conclude that the judiciary has been willing to
broaden the standard of reasonableness, but lziseetta mal@riented view of provocative
behaviour.

Taylor points out that while the law sympathised with the jealous rage of men, it assumed
that wives did not experience similar rage. In 1946, 274 years after a court first announced the
defence of proscation, an English court finally stated that wives who killed their husbands or
their husbands' lovers could also avail themselves of the defence.

The investigation of double standards can now be taken further. The double standard,
whether on adultery oprovocation, contains three elements: definition, from a particular
perspective, containing assumptions about the other. Even when the double standard is
abandoned 'the other' may be expected to conform to standard based on a particular
perspective. In fation to provocation Taylor's comment is pithy:

Although the defence of provocation upon the discovery of adultery now applies
to women as well as to men, it is a shallow concession to equality that bears little
legitimacy or meaning. Cases and sociatligs show that women rarely react to their
husband's infidelity with violence....

Female homicide defendants may be exceptional because they are rare, but they may not
be exceptional women, they may be ordinary women pushed to extremes. Yet the law has
never incorporated these 'ordinary’ women into its standards for assessing the degree of
criminality in homicide, as it has done with 'ordinary' men.

What is being argued here is that allowing women to claim provocation in cases of male
infidelity is a sméd concession. Considering violence and fear would have more meaning.

It might seem that the broadened standard of reasonableness put for@ardglinis a
progressive standard, covering gender, ethnicity, and age. But can it deal with the question of
what is provocative to a particular temperament? Without an experiential element which takes
account of participant standpoint, tbathe® will remain defined from an ethrar phallo
centric perspective. The standpoint of the accused must be permittadrigee Temperament
is both relevant and relative according to Lord Diplock.

This is an important point and it may again be illustrated by language from Lord Morris
who said that the racial and ethnic origins of the accused are relevant in considerimgy whet
things said are provocative, and the reaction to such wdarrde.question would be whether
the accused, if he was provoked, only reacted as even any reasonable man in his situation
would or might have reactdiThis language is suggestive of a staddaf reasonableness
which takes account of certain characteristics, but which is not entirely subjective. In other

words it is an attempt to find a standard which is neither exclusive to the adult, white, male,
nor is subjective to be accused. This ibéowvelcomed as recognitioho p|l ur al i sm. ¢é

Some academic commentators on the reasonable man test do suggest that, in its origins
and application, the test is for a person opposed to the feminine gender. But perhaps a better
analysis is that provided by l&h:

Legal discourse constructs for itself a standard human subject, endowed with
consciousness, reason, foresight, internationality, an awareness of right and wrong
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and knowledge of the law dfi¢ land. These are the reasonable attributes which
provide the grounds for legal culpability.

Pleas of selflefence or provocation represent an acknowledgement by the law that, under
certain circumstances, necessity or loss ofaatitrol may overcome #t intentionality and
consciousness which the law elevates as standard. 'The "reasonable man" test allows this
fifrailty of the normad to be acknowledged and taken into account.’

Cases of battered women who Kill tend to follow a pattern. The woman waiitshe
batterer is quiet, in bed or asleep. Then she attacks. For exampilduvmalia, having been
beaten and burned, the defendant poured petrol over her husband when he was asleep and set
him alight. The delay led to a conviction for murder. Yet Emcases where diminished
responsibility is pleaded may lead to two years' probation.

Delay is viewed as leading either to revenge or to calming down. In either case legal
discourse constructs a person who is rational and calculating with legal regjpn3ihe
idea of cumulative rage, the slow burn, has not been accepted in English law, although it has
some purchase in California. Perhaps cumulative rage might be posited as a response to
cumulative violence.

Taking account of the characteristics bé tprovoked person, such as gender or age, is
limited by casdaw to situations where there was a 'real' connection between the nature of the
provocation and the characteristic in question. Whether the courts might be willing to see

cumulative fear and g as a gender characteristic is doubtful. Yet it is fear which leads to a

7

delay inresponding mme di ately to violence. &
3.DIMINISHED RESPONSIBILITY

English law permits plea of diminished responsibility to be entered in order to reduce a
charge of murdeto manslaughter. Under the Homicide Act 1957, Section 2, such pleas, if
successful, are taken as an acknowledgement of wrongdoing, but also as an excuse.
Diminished responsibility is defined as:

Suffering from such abnormality of mind (whether arisingnf a condition of
arrested or retarded development of mind or any inherent causes or induced by
disease or injury) as substantially impaired his responsibility for his acts or omissions
in doing or being a party to the killing.

Pleas of diminished respsibility have been successful in cases of cumulative violence.
In Robinsona woman who was attacked afulit into hospita by her husband on several
occasions was said by the prosecution to heen subjected to a degree of provocation
which goes well byond that which might be thought extréim@he was put on probation for
two years after pleading diminished responsibility. The facts were that she attacked him with
a hammer and strangled him. The sympathy of the prosecution and the court for thentlefenda
are clear from the report.

So why not advise those who kill following cumulative violence to plead diminished
responsibility? One answer is that such a plea avoids placing the issue of justification before
the court. If the accused wishes to vindida¢e conduct, a plea of diminished responsibility
alienates her from a claim to have acted justly. Instead of proposing herself as a legal subject
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responsible for her actions, she denies this@ngoses abnormality of mind. This prevents
attention being given to cumulative violence and appropriate responses. Instead, the focus is
on her mental state at the time of what is acknowledged as crime. Her personality,
characteristics, and problems aretoal.

A second answer is that a plea of diminished responsibility enables the labelling of the
woman who makes it as crazy or incapable, or both. There is a contradiction here if the
defendant wants to appear as active in dealing with the abuse sheffeasd, and yet, as
abnormal. If abnormality is ovesmphasized, she may find that the outcome of the trial is not
probation, but incarceration in an institution for persons designated 'mental'.

A third answer is that, although a diminished responsibilea enables an individual
woman to excuse her action in an acceptable legal form, it does nothing for battered women
as a group. It is, of course, of the nature of criminal charges that they are brought against
individuals. However, unless a challenig presented to the current law on-sielffence and
provocation, change cannot occur. &

This paper started as an effort to apply an experiential approach to the case of the battered
woman who kills the abuser. Those best able to express that expatieneemen who have
been charged and convicted of homicide. Such accounts do exist and emerge from case
transcripts and other sources. In the course of researching this paper the writer interviewed
one woman who had written to a national newspaper on thecswf domestic violence. She
is serving a term of imprisonment for life for homicide. The point of her letter was that she
had received little assistance from the police or other agencies despite having drawn attention
to the violence she suffered. Shad contacted a local authority social worker, her family
doctor, her church, Alcoholics Anonymous, she was hospitalized because of her injuries, the
police were involved, and a solicitor advised her that we had no remedy in law. Much of the
writing on wife abuse documents a similar scenario. It seems that the community often
regards the victim as the source of the problem. However, the police attitude may change as a
result of new guidelines under which support and sympathy are to be offered to battered
women.

A question which is often asked about such cases of abuse is why the woman did not
leave. This is understandable for, if a link between prior abuse and consequential killing is to
be sustained, an explanation may be sought. In other words, if killitagbe presented as a
form of justified selthelp it may be asked why other forms of dwdfp were not used. To
some extent this question is a reformulation of the old requirement of retreat, and the answers
given earlier could be rapplied. Leaving wthout one's children may seem a frightening
prospect. But women's own accounts reveal emotional ties to the abuser which increase the
difficulty of leaving. If the legal process is to come to terms with this it will have to accept

that for many women comection to others is important. In other words, women's ways of
|l ooking at relationships wild.l have to be value

There is a perceived need for a law to have a universal and objective standard, such as
reasonableness, in order preserve legitimacy. But notions of objectivity and universal
applicability are increasingly doubted in posbdern society. What this paper proposes is
that reasonableness, as presently interpreted, is not always an ideal standard. Whether such a
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standard is attainable remains a matter of debate. Not only do sentences received by women
who kill abusers vary according to the following factors: whether the charge is manslaughter
or murder; whethercounsel develops a clever defence strategy; whether the jury is
sympathetic. But the presentation and acceptance of the woman's action as reasonable is also
necessary.

Broadening concepts of reasonableness to take account of an abused woman's way of
seeng her predicament is a possible threat to law's claim to objectivity. On the other hand, as
this paper documents, law's claims to universality are under indictment because of a failure to
incorporate the experiences of abused women. Although the law otayegard it as
reasonable to wait until the abuser is asleep to attack him, from the victim's standpoint it may
be so. Although staying with an abuser because of emotional ties may be regarded as
irrational by some, others may understand how this carr.dédaw reflects one's definitions
and viewpoint one is fortunate. If law does not do so, one is unlucky. But it is also an
indication of power or powerlessness.

K*khkkk



Ghapoo Yadaw. State of M.P.
(2003) 3 SCC 528

ARIJIT PASAYAT, J . - Appellans (hereinafter referred to as 'the accused' by their
respective names) question legality of the judgment of the Madhya Pradesh High Court dated
18.4.2001, upholding their conviction for offences punishable under Sections 148 and 302
read with Section 149fehe Indian Penal Code, 186@he IP@ and the sentence of rigorous
imprisonment for three years and fine of Rs. 2,00@ith default stipulation, and
imprisonment for life and fine of Rs. 5,000ith default stipulation respectively.

Lekhram (PW2) and Gopal ¢he deceaséjl were sons of Ramlal (P\)). Accused
Gapoo Yadav is the father of accused Janku, Kewal and Mangal Singh. Accused Sunder is the
nephew of accused Gapoo. Deceased, the withesses and the accused belonged to the same
village and theravas land dispute between them. On the request made by Ramldl)(PW
measurement of the land was done by the revenue authority. On the basis of the said
measurement, it was found that land belonging to accused Mangal Singh was in the
possession of RamlaP{W-1) and over the said land a berry tree existed. Though, initially the
tree was in possession of Ramlal, after measurement he parted with the possession thereof.
The said tree was cut by the family members of Ramlal-{f\&/ day prior to the incident for
which the deceased had altercation with the accused persons. On the date of the incident i.e.
9.6.1986 there were altercations between the accused persons and the deceased, his brother
Lekhram and father Ramlal. Accused Janku enquired from the decedsedhgsthey were
cutting the tree. Lekhram responded that it was cut three days prior to the incident as the tree
belonged to them and was planted by their family members. The deceased claimed that he had
not cut the tree. This led to altercations andfeesiamongst them and the accused persons
assaulted the deceased, which resulted in a fracture of his leg. When Ramlal and Lekhram
went to save him, the accused persons ran towards them threateningly. Ramlal and Lekhram
fled away from the place of the ident, and returned later on with the other villagers. They
took the deceased, who was then grasping for breath, on a cot to Maharajpur Police Station.
Information was given by the deceased to the police at 8.45 p.m. He was sent for treatment
and was examed by Dr. R.K. Chaturvedi (P\&). On examination he found 7 injuries on his
body. His dying declaration was recorded. Later on, the deceased took his last breath on
10.6.1986 at 2.00 a.m. Dr. Chaturvedi sent the intimation of death to the Police Station.
Though initially a case was registered under Section 307 IPC, the same was converted to one
under Section 302 IPC. Port mortem was conducted by Dr. D.N. Adhikari6)PW
Investigation was undertaken and on completion thereof charge sheet was filednigdicati
alleged commission of offences punishable under Sections 147, 148 and 302 read with
Section 149 IPC. The case was committed to the Court of Sessions, and finally charges were
framed under Sections 148 and 302 read with Section 149 IPC. The accused pkraded
innocence and claimed false implication.

On consideration of the evidence on record, the trial court found that the accused
persons were guilty and accordingly convicted and sentenced them as aforenoted. It is to be
noted that apart from the ieence of the two eyewitnesses, reliance was also placed on the
dying declaration (ExA) recorded by Dr. Chaturvedi (R®). In appeal, the conviction and
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consequential sentences imposed were upheld. Though, in supidre appeal learned
counsel for the appellants attacked the findings recorded, ultimately he confined his
arguments to the question relating to nature of the offence. He further conceded that if the
factual findings as recorded are affirmed then Sestitd8 and 149 would have application.

In our view, the approach is well founded because the trial court and the High Court having
analysed the evidence in detail, concluded that the accused persons were culprits.

It was the stand of the learned counselthe appellants that the injuries sustained by
the deceased were in course of a sudden quarrel, withcutqui¢ation and without cruel
intents and, therefore, Section 302 IPC was not applicable. According to him, Section 302
IPC cannot be applied evéhthe prosecution case is accepiadioto and Exception 4 to
Section 300 is clearly applicable.

In response, learned counsel appearing for the State of Madhya Pradesh submitted that
it is a case to which Section 302 has clear application, and the belmts have rightly
applied it along with Sections 148 and 149 IPC.

The question is about applicability of Exception 4 to Section 300, IPC. For bringing in
its operation it has to be established that the act was committed without premeditation, in a
sudde fight, in the heat of passion, upon a sudden quarrel, without the offender having taken
undue advantage and not having acted in a cruel or unusual manner.

The fourth Exception to Section 300, IPC covers acts done in a sudden fight. The said
exception dals with a case of prosecution not covered by the first exception, after which its
place would have been more appropriate. The exception is founded upon the same principle,
for in both there is absence of premeditation. But, while in the case of Excéptioere is
total deprivation of sel€ontrol, in case of Exception 4, there is only that heat of passion
which clouds men's sober reason and urges them to deeds which they would not otherwise do.
There is provocation in Exception 4 as in Exception 1;thatinjury done is not the direct
consequence of that provocation. In fact, Exception 4 deals with cases in which
notwithstanding that a blow may have been struck, or some provocation given in the origin of
the dispute or in whatever way the quarrel mayehariginated, yet the subsequent conduct of
both parties puts them, in respect of guilt, upon equal footing. A 'sudden fight' implies mutual
provocation and blows on each side.

The homicide committed is then clearly not traceable to unilateral provocatio in
such cases could the whole blame be placed on one side. For if it were so, the Exception more
appropriately applicable would be Exception 1. There is no previous deliberation or
determination to fight. A fight suddenly takes place, for which Ipaities are more or less to
be blamed. It may be that one of them starts it, but if the other had not aggravated it by his
own conduct it would not have taken the serious turn it did. There is then mutual provocation
and aggravation, and it is difficulo tapportion the share of blame which attaches to each
fighter. The help of Exception 4 can be invoked if death is caused (a) without premeditation,
in a sudden fight; (c) without the offender’'s having taken undue advantage or acted in a cruel
or unusual ranner; and (d) the fight must have been with the person killed. To bring a
case within Exception 4 all the ingredients mentioned in it must be found. It is to be noted that the
dightéoccurring in Exception 4 to Section 300, IPC is not defined in theltRékes two
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to make a fight. Heat of passion requires that there must be no time for the passions to cool
down and in this case, the parties have worked themselves into a fury on account of the verbal
altercation m the beginning. A fight is a combat between two and more persons whether with

or without weapons. It is not possible to enunciate any general rule as to what shall be deemed
to be a sudden quarrel. It is a question of fact and whether a quarrel is sudugmmust
necessarily depend upon the proved facts of each case. For the application of Exception 4, it is
not sufficient to show that there was a sudden quarrel and there was no premeditation. It must
further be shown that the offender has not takenueradivantage or acted in cruel or unusual
manner. The expression 'undue advantage' as used in the provision means 'unfair advantage'.
In the case at hand, out of the seven injuries, only injury no.2 was held to be of grievous
nature, which was sufficienhithe ordinary course of nature to cause death of the deceased.
The infliction of the injuries and their nature proves the intention of the accused appellants,
but causing of such injuries cannot be termed to be either in a cruel or unusual manner for not
availing the benefit of Exception 4 to Section 300 IPC. After the injuries were inflicted the
injured had fallen down, but there is no material to show that thereafter any injury was
inflicted when he was in a helpless condition. The assaults were maaigdatm. Even the
previous altercations were verbal and not physical. It is not the case of the prosecution that the
accused appellants had come prepared and armed for attacking the deceased. The previous
disputes over land do not appear to have assumeadatbastics of physical combat. This

goes to show that in the heat of passion upon a sudden quarrel followed by a fight the accused
persons had caused injuries on the deceased, but had not acted in a cruel or unusual manner.
That being so, Exception 4 tection 300 IPC is clearly applicable. The fact situation bears
great similarity to that irsukhbir Singhv. State of Haryang(2002)3 SCC 327]. Appellants

are to be convicted under Section 304 Part I, IPC and custodial sentence of 10 years and fine
as wadmposed by the trial court would meet the ends of justice. The appeal is allowed to the
extent indicated above.
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HOMICIDE BY RASH OR NEGLIGENT ACT

NOT AMOUNTING TO CULPABLE HOMICIDE
(Section 304A)

Cherubin Gregory. State of Bihar
AIR 1964SC 205 : (1964) 4 SCR 199

N. RAJAGOPALA AYYANGAR, J. - This is an appeal by special leave against the
judgment of the High Court of Patna dismissing an appeal by the appellant against his
conviction and the sentence passed on him by the Sessions JuaigpaCin.

The appellant was charged with an offence under SectiofA38f4the Indian Penal
Code for causing the death of one Mst. Madilen by contact with an electrically charged naked
copper wire which he had fixed up at the back of his house with at@iprevent the entry of
intruders into his latrine. The deceased Madilen was an inmate of a house near that of the
accused. The wall of the latrine of the house of the deceased had fallen down about a week
prior to the day of the occurreneduly 16, 1959with the result that her latrine had become
exposed to public view. Consequently the deceased, among others, started using the latrine of
the accused. The accused resented this and made it clear to them that they did not have his
permission to use it anprotested against their coming there. The oral warnings, however,
proved ineffective and it was for this reason that on the facts, as found by the courts below,
the accused wanted to make entry into his latrine dangerous to the intruders.

Though some ofhe facts alleged by the prosecution were disputed by the accused,
they are now concluded by the findings of the courts below and are no longer open to
challenge and, indeed learned counsel for the appellant did not attempt to controvert them.
The facts, a found are that, in order to prevent the ingress of persons like the deceased into
his latrine by making such ingress dangerous (1) the accused fixed up a copper wire across,
the passage leading up his latrine, (2) that this wire was naked and uninanlhtearried
current from the electrical wiring of his house to which it was connected (3) there was no
warning that the wire was live, (4) the deceased managed to pass into the latrine without
contacting the wire but that as she came out her hand hapgetaach it and she got a
shock as a result of which she died soon after. On these facts the Courts below held that the
accused was guilty of an offence under Section8@4 the Indian Penal Code.

The accused made a suggestion that the deceased maduiffegently warned and the
facts relied on in this connection were two: (1) that at the time of the accident it was past day
break and there was therefore enough light, and (2) that an electric light was burning some
distance away. But it is manifestathneither of these could constitute warning as the
condition of the wire being charged with electric current could not obviously be detected
merely by the place being properly lit.

The voltage of the current passing through the naked wire being higlghetmibe
lethal, there could be no dispute that charging it with current of that voltage fwashaaa
done in reckless disregard of the serious consequences to people coming in contact with it.



100 Cherubin Gregoryv. State of Bihar

It might be nentioned that the accused was also charged before the learned Sessions
Judge with an offence under Section 304 of the Indian Penal Code but on the finding that the
accused had no intention to cause the death of the deceased he was acquitted of that charge.

The principal point of law which appears to have been argued before the learned
Judges of the High Court was that the accused had a right of private defence of property and
that the death was caused in the course of the exercise of that right. The l&adiges
repelled this defence and, in our opinion quite correctly. The right of private defence of
property which is set out in Section 97 of the Indian Penal Code is, as that section itself
provides, subject to the provisions of Section 99, of the Cbdke.obvious that the type of
injury caused by the trap laid by the accused cannot be brought within the scope of Section
99, nor of course of Section 103 of the Code. As this defence was not pressed before us with
any seriousness it is not necessarydal avith this at more length.

Learned counsel, however, tried to adopt a different approach. The contention was that the
deceased was a trespasser and that there was no duty owed by an occupier like the accused
towards the trespasser and therefore therlatould have had no cause of action for damages for
the injury inflicted and that if the act of the accused was not a tort, it could not also be a crime.
There is no substance in this line of argument. In the first place, where we have a Code like the
Indian Penal Code which defines with particularity the ingredients of a crime and the defences
open to an accused charged with any of the offences there set out we consider that it would not be
proper or justifiable to permit the invocation of some Common panciple outside that Code
for the purpose of treating, what on the words of the statute is a crime, into a permissible or other
than unlawful act. But that apart, learned counsel is also not right in his submission that the act of
the accused as a rétsaf which the deceased suffered injuries resulting in her death was not an
actionable wrong. A trespasser is not an outlasa@utlupinem The mere fact that the person
entering a land is a trespasser does not entitl@whm&r or occupier to inflict o him personal
injury by direct violence and the same principle would govern the infliction of injury by indirectly
doing something on the land the effect of which he must know was likely to cause serious injury
to the trespasser. Thus, in England it hasrbheld that one who sets sprouns to shoot at
trespassers is guilty of a tort and that the person injured is entitled to recover. The laying of such a
trap, and there is little difference

between the springun which was the trap with which the EsgliCourts had to deal and the
naked live wire in the present case, is in tréitm arrangement to shoot a man without
personally firing a shet It is, no doubt, true that the trespasser enters the property at his own
risk and the occupier owes no dutytédke any reasonable care for his protection, but at the
same time the occupier is not entitled to do wilfully acts such as set a trap or set a naked live
wire with the deliberate intention of causing harm to trespassers or in reckless disregard of the
preence of the trespassers. As we pointed out earlier, the voltage of the current fed into the
wire precludes any contention that it was merely a reasonable precaution for the protection of
private property. The position as to the obligation of occupiersrtsamaespassers has been
neatly summarised by the Law Reform Committee of the United Kingdom in the following
words:

The trespasser enters entirely at his own risk, but the occupier must not set traps
designed to do him bodily harm or to do any act catedl to do bodily harm to the
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trespasser whom he knows to be or who to his knowledge is likely to be on his
premises. For example, he must not set-tngps or springguns. This is ho more
than ordinary civilsed behaviour.

Judged in the light of these tests, it is clear that the point urged is wholly without merit.
The appeal fails and is dismissed.
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S.N. Hussainv. State of A.P.
AIR 1972 SC 685

D.G. PALEKAR, J. - This is an appeal by special \®afrom the order of conviction and
sentence passed by the High Court of Andhra Pradesh. The appellant, who was a bus driver,
had been charged before the learned Munsif Magistrate, Alampur, for offences under Sections
304-A, 338 and 337, I.P.C., but wasqaitted. The State Government appealed against the
acquittal to the High Court and the High Court has convicted him under all these sections and
sentenced him to suffer rigorous imprisonment for two years under Sectioh 8®4C. and

made the other samices to run concurrently with the same. Hence the present appeal.

The appellant was the driver of a R.T.C. bus, APZ 1672, and was driving the vehicle
on January 1, 1966, from Kurnool to Vanaparthy. The bus left Kurnool at about 6.15 a. m.
and reached theailway level crossing gate between Alampur Road Station and Manopad
railway station at about 6.30 or 7.00 a. m. The level crossing is in charge of a gateman and it
is the duty of the gateman to close the gate when a train is expected to pass by. It is an
admitted fact that at the time when the appellant with his bus reached the level crossing the
gate was open. The appellant passed through the gate and crossed the meter gauge track when
suddenly a goods train dashed against the bus on the rear sideewitisult that the bus was
thrown off causing serious injuries to the passengers. There were about 43 passengers in the
bus. Out of these, one died on the spot, three died later in the hospital and about 21 other
passengers received more or less seveuneiésj The charge against the appellant was that he
was rash or negligent in crossing the railway track when a goods train was about to pass the
gate.

The appellarts defence was that he was neither rash nor negligent and the accident
was unavoidable. Héid not realize at all that a goods train was passing at the time and since
the gate was open he crossed the railway crossing absolutely oblivious of the fact that a train
was approaching. The learned Trial Magistrate accepted the defence but the HigwaSour
pleased to hold that the appellant was both rash and negligent.

It is contended before us that the learned Magistrate had taken a very reasonable view
of the case and, therefore, the High Court should not have interfered with the order of
acquittal.It is also contended that the view of the High Court could not be sustained on the
evidence which was so conclusively in favour of the appellant that the conviction was
improper.

A large number of witnesses were examined to prove the case againstalenappt
most of them turned hostile. The High Court, however, relied upon a few witnesses for its
finding that the appellant was both rash and negligent, and it is contended before us that these
witnesses had not really proved the charge against ttedlamp

A few facts require to be noted at the outset:

The bus was not driven and could not have been driven fast. The vehicle, before it
reaches the level crossing, has to negotiate two bends on the road. The rehdpetl The
base of this kshape s formed by the level crossing and the two arms of this U lie on either
side of the railway track. The approach from Kurnool is at one end of the right arm and to
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come to the level crossing a vehicle has to negoti®o bends one near the approach and
the other near the level crossing. After these bends are negotiated the road climbs up to the
level crossing, the railway track being at a much higher level than the road. The situation,
therefore, of the road ande level crossing would clearly go to show that no vehicle which is
to negotiate two near bends and climb up a gradient can maintain high speed. As a matter of
fact it is admitted by P. W. 13, S. Veerappa, who was the conductor of the bus, that at the time
when the bus was entering the railway gate, it was going dead slow. This is also the evidence
of P. W. 56, G. Laxaman Rao, Sinispector of police who was travelling in the bus with his
family. He was sitting in the front seat close to the driver anéwdence is important as we
will show later.

That the gate of the level crossing which is a manned gate, was open, indicating
thereby that no train was expected to come at the time and inviting vehicles to pass.

The railway track was at a higher levebtlahe road was lined by babool trees and,
therefore, a passing train coming from a distance was not visible from the bus.

The bus was making a huge noise because it was not fitted with a silencer.

As a cold breeze was blowing some of the window screfethe dus were lowered
for the comfort of the passengers in the bus.

There is no evidence that the train while approaching the level crossing gave any
whistle or whistles. In any case there is no evidence that any whistle was heard by any of the
occupant®f the bus.

It is against this background we have to see whether the appellant was either rash or
negligent. Rashness consists in hazarding a dangerous or wanton act with the knowledge that
it is so, and that it may cause injury. The criminality liesuch a case in running the risk of
doing such an act with recklessness or indifference as to the consequences. Criminal
negligence on the other hand, is the gross and culpable neglect or failure to exercise that
reasonable and proper care and precautioguard against injury either to the public
generally or to an individual in particular, which, having regard to all the circumstances out of
which the charge has arisen, it was the imperative duty of the accused person to have adopted.
This definition of ciminal rashness and criminal negligence given by Straight Emjoress

Idu Beg[(1881) 3 All 776] has been adopted by this CouBlilchandra Waman Pathe
State of Maharashtrfl968 SCD 198].

The High Court has held that the appellant was guilty iofinal rashness because in
its view the appellanfitried to negotiate the level crossing in a spirit of bravado and
absolutely callous and unmindful of the consequences of the impending colliBimnthis
finding the High Court has principally relied ¢ime evidence of P.W. 12, Sayanna, his wife
Kanthamma, P.W. 15 and their son Samuel, P.W. 16. All three of them were travelling in that
bus. According to Sayanna, who is a railway gangman, when the bus was crossing the railway
line a Goods train dashed agsti the bus. He further says that when the bus was outside the
railway gate and just before it crossed the railway gate, he had shouted that the train had
come. But by the time the conductor stood up to warn the driver the bus crossed the railway
line andthe goods train dashed against the bus. He further says that the other passengers also
in the bus shouted. This evidence is supported by his wife Kanthamma, P.W. 15 and their son
Samuel, P.W. 16. The conductor S. Veerappa, P.W. 13 does not, howeveai sayliody
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had warned him about the approaching train or that he had got up from his seat to give the
warning bell to the driver. The bus was 21 feet in length and the railway crossing was about
18 feet across andill be difficult to say from the above evidence if the shouting had taken
place in sufficient time to permit the driver to stop the bus before it reached the railway track.
The train is much broader than its track and if a collision is to be avoided iecdone only

by stopping the bus some feet away from the railway track. It is not improbable that the
gangman Sayanna became conscious of the approaching train just when the gate was being
crossed. But that would be too late to avoid the collision. éMi@ence of the Sulmspector
already referred to is more cogent and satisfactory in this regard. Laxaman Rao, P.W. 56, who
had the same opportunity as the driver of seeing the approaching danger says that he heard
some passengers murmuring that the tsaas coming. This was just when the bus was
already on the railway track. Having noticed the approaching train, the driver decided to clear
the track but in the meantime the collision took place. This evidence establishes that the
murmuring by the passengewas too late to prevent the collision because the bus had already
crossed the track and the only hope of saving the situation would be to speed up the vehicle,
which according to the witness, the driver had done. Unfortunately the bus was too long to
pas with the result that the train dashed against the rear side of the bus. The High Court has
relied upon the evidence of this Slitspector for coming to the conclusion that the appellant
was rash. In fact a portion of his evidence has been quoted vematipport of the finding

that the appellant was culpably rash. In our opinion, the High Court has completely misread
his evidence. One has to only read the evidence as a whole and it is very clear from the
evidence that the driver received no warningpatitfrom the approaching train or from the
passengers in the bus in sufficient time to save the collision. There was no question of the
appellant driving the bus in a sprit of bravado or adventure. On seeing the train after he
crossed the track the best ¢muld do was to drive as fast as he could in order to avoid the
collision. This cannot be regarded either as bravado or adventure. It is, therefore, impossible
to say on the evidence that the appellant was criminally rash.

As regards criminal negligencihe High Court has blamed the appellant for not taking
note of the road signals. It is stated that on either side of the railway track, some distance
away, there were road signals which required a vehicle to stop, and the High Court finds fault
with the diver for not stopping the vehicle. According to the High Court the appellant should
have first come to a dead stop at the road signal and made sure that there was no train on the
railway line. In our opinion, so much precaution was not necessary to bevetbsn the
present case. Where a level crossing is unmanned, it may be right to insist that the driver of
the vehicle should stop the vehicle, look both ways to see if a train is approaching and there
after only drive his vehicle after satisfying hims#iat there was no danger in crossing the
railway track. But where a level crossing is protected by a gateman and the gateman, opens
out the gate inviting the vehicles to pass, it will be too much to expect of any reasonable and
prudent driver to stop higehicle and look out for any approaching train. Culpable negligence
lies in the failure to exercise reasonable and proper care and the extent of its reasonableness
will always depend upon the circumstances of each case. Where the gate is open and there is
no train scheduled to pass at the time, the driver would be justified in driving his vehicle
through the level crossing. Passenger trains have a time schedule and if a train is expected to
come at about the time the appellant reached the level crossagyilar driver of motor
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vehicles on that route may, perhaps, be found negligent in crossing the railway track, if by
mischance, the gate was open. But the train in the present case was not a passenger train but a
goods train and it is not shown that the goods train was scheduled to pass the level crossing
just at about the time the bus reached the spot. The appellant may not even know that a goods
train would be coming at that moment. We do not, therefore, thirtkthieaappellant was

guilty of criminal negligence merely because he did not stop when the road signal wanted him

to stop. This was a clear case of unavoidable accident because of the negligence of the
gateman in keeping the gate open and inviting the ka=hio pass.

In the result the appeal succeeds, the order of conviction and sentence is set aside and
the appellant is acquitted.

*kkkk



General Exceptions: Private Defence (Sections 9®6, IPC)

State of U.Pyv. Ram Swarup
(1974) 4 SCC 764: AIR974 SC 1570

Y.V. CHANDRACHUD, J. - On the morning of June 7, 1970 in the sabaindi at

Badaun, U. P., a person called Sahib Datta Mal alias Munimji was shot dead. Ganga Ram and
his three sons, Ram Swarup, Somi and Subhash were prosecuted in connitltithratw
incident. Ram Swarup was convicted by the learned Sessions Judge, Badaun, under Section
302, Indian Penal Code, and was sentenced to death. Ganga Ram was convicted under
Section 302 read with Section 34 and was sentenced to imprisonment fohdifewere also
convicted under the Arms Act and sentenced to concurrent terms of imprisonment. Somi and
Subhash were acquitted of all the charges as also was Ganga Ram of a charge under Section
307 of the Penal Code in regard to an alleged fatifick orone Nanak Chand.

The High Court of Allahabad has acquitted Ganga Ram and Ram Swarup in an appeal
filed by them and has dismissed the appeal filed by the State Government challenging the
acquittal of Somi and Subhash. In this appeal by special leave werarerned only with the
correctness of the judgment of acquittal in favour of Ganga Ram and Ram Swarup.

Except for a solitary year, Ganga Ram held from the Municipal Board of Badaun the
contract ofTehbazarin the vegetable market from 1954 to 1969. dkeeased Munimji out
bid Ganga Ram in the annual auction of 2:970which led to the daljght outrage of June 7,
1970.

At about 7 a.m. on that day Ganga Ram is alleged to have gone to the market to
purchase a basket of melons. The deceased declinegll tiv saying that it was already
marked for another customer. Hot words followed during which the deceased, asserting his
authority, said that he was tiidnekedarof the market and his word was final. Offended by
this show of authority, Ganga Ram is alldgo have left in a huff.

An hour later Ganga Ram went back to the market with his three sons, Ram Swarup,
Somi and Subhash. Ganga Ram had a knife, Ram Swarup had a gun and the two others
carried lathis. They threw a challenge saying that they wantedrtow whose authority
prevailed in the market. They advanced aggressively tgatdiof the deceased who, taken
by surprise, attempted to rush in a neighboukiotpari. But that was much too late for before
he could retreat, Ram Swarup shot him deadit{plank range.

It was at all stages undisputed that Ganga Ram and Ram Swarup went to the market at
about 8 a.m. that one of them was armed with a gun and that a shot fired from that gun by
Ram Swarup caused the death of Munimii.

Though there was no rdict evidence of the 7 &lock incident the learned Sessions
Judge accepted the prosecution case that the shooting was preceded by that incident. In
coming to that conclusion the learned Judge relied upon the evidence of Sona Ram, Nanak
Chand, Shanti LalShariat Ullah and Shiva Dutta Mal (P. Ws. 1 to 5) to whom the deceased
had narrated the incident. These witnesses were also examined in order to establish the main
incident and their evidence in that regard was also accepted by the learned Judge. Having
found that these witnesses were trustworthy and that their evidence established the case of the
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prosecution the learned Judge proceeded to consider whether, as contended by Ganga Ram
and Ram Swarup, the shot was firegd Ram Swarup in exercise of the right of private
defence. Adverting to a variety of circumstances the learned Judge rejected that theory and
held that the charges levelled against the two accused were proved beyond a reasonable
doubt.

The High Court disblieved the evidence in regard to the &l@ck incident. In any
case, according to the High Court, that incident was far too trifling to lead to the shooting
outrage. The High Court accepted the defence version that a scuffle had taken place between
the deceased Munimji and Ganga Ram and that Ganga Ram was assaultéathigthy
Shiva Dutta Mal (PW5) and the servants of the deceased. The High Court concluded:

If Ganga Ram was being given repeated lathi blows by PWShiv Dutta Mal and servants
of the decesed, then Ram Swarup had full justification to fire his gun in the right of
private defence of the person of his father. It may be that the gun fire injured the
deceased, rather than those who were belabouring Ganga Ram with lathis. But once we
come to theconclusion that it was not unlikely that Ram Swarup had used his gun in the
circumstances narrated above, i.e. in order to save his aged father from the clutches and
assaults of his assailants, he cannot be held guilty of murder or for that matteradf that
any other offence.

In regard to Ganga Ram, the High Court held that he could not be found guilty under Section
302 read with Section 34:

as his presence in ttebzi mandwas not for the purpose of killing the deceased, as
suggested by the proseairtj but he had more probably reached there along with his son
Ram Swarup, on way back from their vegetable farm, in order to purchase melons. ....

The burden which rests on the prosecution to establish its case beyond a reasonable
doubt is neither neutigkd nor shifted because the accused pleads the right of private
defence. The prosecution must discharge its initial traditional burden to establish the
complicity of the accused and not until it does so can the question arise whether the accused
has actedin selfdefence. This position, though often overlooked, would be easy to
understand if it is appreciated that the Civil Law rule of pleadings does not govern the rights
of an accused in a criminal trial. Unlike in a civil case, it is open to a criminat o find in
favour of an accused on a plea not taken up by him and by so doing the Court does not invite
the charge that it has made out a new case for the accused. The accused may not plead that he
acted in seldefence and yet the Court may find fréime evidence of the witnesses examined
by the prosecution and the circumstances of the case either that what would otherwise be an
offence is not one because the accused has acted within the strict confines of his right of
private defence, or that the effce is mitigated because the right of private defence has been
exceeded. For a moment, therefore, we will keep apart the plea of the accused and examine
briefly by applying the welknown standard of proof whether the prosecution, as held by the
Session€ourt, has proved its case.

The evidence of the five witnesse$Sona Ram, Nanak Chand, Shanti Lal, Shariat
Ullah, Shiva Dutta Mal is consistent and convincing on the broad points of the case. The
Sessions Court accepted that evidence after a caraftingcand we are inclined to the view
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that the High Court was unduly suspicious of that evidence in the name of caution. The High
Court thought that the evidence of these withnesses must be viewed with great caatise be

Sona Ram and Shanti Lal are the first cousins of the deceased, Nanak Chand and Shiva Dutta
Mal were cesharers of the deceased in tfiehbazari contract, Shariat Ullah was a
constituent of the deceased and because Sona Ram, Nanak Chand and Shiviallhging
co-sharers in the contract should have been moving about the market rather than remain at the
gaddiof the deceased where he was shot down. Caution is a safe and unfailing guide in the
judicial armoury but a cautious approach does not justifg priori assumption that the case

is shrouded in suspicion. This is exemplified by the rejection of the melon incident by the
High Court on the grounddter alia, that there was no entry in the account books of the
deceased evidencing the sale of threlanbasket and that the owner of the melons was not
called to support the prosecution case. The point in issue was not whether thédvaskkn

was in truth and reality sold to another customer, in which case the evidence of the owner and
the account boakof the deceased would have some relevance. The point of the matter was
that there was trade rivalry between the deceased and Ganga Ram, their relations were under
a deep strain and therefore, the deceased declined to sell the melons to Ganga Ram. The
exause which the deceased trotted out may be true or false. And indeed, greater the falsity of
that excuse, greater the affront to Ganga Ram.

The melon incident formed a prelude to the main occurrence and was its immediate
cause. By disbelieving it or by @&ng it alternatively as too trifling the High Court was left
to wonder why Ganga Ram and Ram Swarup went to the market armed with a gun, which
they admittedly did. The case of the prosecution that they went back to the market to retaliate
against the hig-handedness of the deceased was unacceptable to the High Court because

... it does not stand to reason that the appellants and their two other companions (sons of
Ganga Ram) would walk into the liGnden in broad day light and be caught and beaten

up, aad even be done to death by the deceased, his partners and servants, besides
hundreds of people who were bound to be present iBdabgimandat about 8 a.m. Such

a large congregation could have easily disarmed the appellants and their two other
companios and given them a thorough beating if not mortal injuries.

Evidently, they did go to the market which to their way of thinking was not éliden. And

they went adequately prepared to meet all eventualities. The large congregation of which the
High Cout speaks is often notoriously indifferent to situations involving harm or danger to
others and it is contrary to common experience that anyone would readily accoshargiim

order to disarm him.

12. The High Court saw yet another difficulty in accegtihe prosecution case:

Even if the appellants and their companions would have been so very hazardous, they
could not have exposed their lives by carrying only one cartridge in the gun, if they had
really gone to murder the deceased and make a safatrétmaight very well have been

that the first shot went astray and did not hit the deceased. It was, therefore, necessary to
have at least both the barrells loaded with cartridges. In fact one would expect the ready
availability of more cartridges witthé appellants, because they were bound to fire some
rounds of shots to create a scare in the cro@dxtimandibefore making good their
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escape. For this reason also one would expect them to keep both the bedtezisnith
cartridges and also to carry some spare cartridges for the sake of contingency and safety.

Murders like the one before us are not committed by coolly weighing the pros and cons.
Ganga Ram and Ram Swarup were wounded by the high and mightgeatifta trade rival

and they went back to the market in a state of turmoil. They could not have paused to bother
whether the doublbarrelled gun contained one cartridge or two, any more than an assailant
poised to stab would bother to take a spare kiidie.such occasions when the mind is
uncontrollably agitated, the assailants throw security to the winds and being momentarily
blinded by passion are indifferent to the consequences of their action. The High Court applied
to the mental processes of the rextents a test far too rigid and unrealistic than was justified

by the circumstances of the case and concluded:

It is noteworthy that P.W. 1 Sona Ram clearly admits that Ganga Ram had a farm in
village Naushera, which is at a distance of two miles fromaBadlt is very likely that

the two appellants must have been going every early morning to have a round of their
vegetable farm and returning home therefrom at about 8 a.m. in the sultry month of June.
It is not surprising that on such return to Badauntt@ morning of June 7, 1970 the
appellants went to the Sabzimandi in order to purchase melons, when they were called to
the Gaddi of the deceased, ultimately resulting in the fatal occurrence, as suggested by
the defence.

The High Court assumed withoutidence that Ganga Ram used to carry a gun to his
vegetable farm and the whole of the conclusion reproduced above would appear to be based
on the thin premise that Sona Ram had admitted that Ganga Ram had a village farm situated
at a distance of two milesdm Badaun. We find it impossible to agree with the reasons given

by the High Court as to whiGanga Ram and Ram Swarup went to the market and how they
happened to carry a gun with them. It is plain that being slighted by the melon incident, they
went to he market to seek retribution.

The finding recorded by the High Court that the respondents went to the market for a
casual purchase and that they happened to have a gun because it was their wont to carry a gun
is the very foundation of its acceptance bé ttheory of private defence set up by the
respondents. According to the High Court a routine visit to the market led to an unexpected
guarrel between the deceased and Ganga Ram, the quarrel assumed the form of grappling, the
grappling provoked the servanbf the deceased to beat Ganga Ram Veithis and the
beating impelled Ram Swarup to use the gun in defence of his father. Our view of the genesis
of the shooting incident must, at the very threshold, deny to the respondents the right of
private defence.

The right of private defence is a right of defence, not of retribution. It is available in
the face of imminent peril to those who act in good faith and in no case can the right be
conceded to a person who staganages a situation wherein the right barused as a shield
to justify an act of aggression. If a person goes with a gun to kill another, the intended victim
is entitled to act in selfiefence and if he so acts, there is no right in the former to kill him in
order to prevent him from acting ielé-defence. While providing for the right of private
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defence, the Penal Code has surely not devised a mechanism whereby an attack may be
provoked as a pretence for killing.

Angered by the rebuff given by the deceasddle declining to sell the melons,
Ganga Ram went home and returned to the market with the young Ram Swarup who, on the
finding of the High Court, carried a gun with him. Evidently, they went to the market with a
pre-conceived design to pick up a quarmihat semblance of a right did they then have to be
pigued at the resistance put up by the deceased and his men? They themselves were the

lawless authors of the situation in which they found themselves and though the Common Law
doctrine offiretreat to tk walld or firetreat to the ditahhas expounded by Blackstone has
undergone modification and is not to be applied to cases where a victim, being in a place
where he has a right to be, is in face of a grave uninvited danger, yet, at least those in fault
mustattempt to retreat unless the severity of the attack renders such a course impossible. The
exemption from retreat is generally available to the faultless alone.

Quite apart from the consideration as to who was initially at fault, the extent of the
harm which may lawfully be inflicted in sellefence is limited. It is a necessary incident of
the right of private defence that the force used must bear a reasonable proportion to the injury
to be averted, that is, the injury inflicted on the assailant mudiengteater than is necessary
for the protection of the person assaulted. Undoubtedly, a person in fear of his life is not

expected to modulate his defence step by step or tier by tier, for as Justice Holmes said in
Brown v. United Statesfidetached refldon cannot be demanded in the presence of an
uplifted knifed. But Section 99 provides in terms clear and categorical fithat right of

private defence in no case extends to the inflicting of more harm than it is necessary to inflict
for the purpose of denceb.

Compare for this purpose the injuries received by Ganga Ram with the injuries caused
to the deceased in the alleged exercise of the right of private defence. Dr N. A. Faroogi who
examined Ganga Ram found that he had four contusions on his pasdimatthe injuries
were simple in nature. Assuming that Ganga Ram had received these injuries before Ram
Swarup fired the fatal shot, there was clearly no justification on the part of Ram Swarup to
fire from his gun at poirblank range. Munimji was shon the chest and the blackening and
tattooing around the wound shows that Ram Swarup fired his shot from a very close range.
Under Section 100 of the Penal Code the right of private defence of the body extends to the
voluntary causing of death if the offee which occasions the exercise of the right is of such a
nature as may, to the extent material, reasonably cause the apprehension that death or
grievous hurt will otherwise be the consequence of the assault. Considering the nature of
injuries received byGanga Ram, it is impossible to hold that there could be a reasonable
apprehension that he would be done to death or even that grievous hurt would be caused to
him.

The presence of blood near the door leading to room No. 2 and the pellet marks on the
doorframe show that Ram Swarup fired at the deceased when the latter was fleeing in fear of
his life. In any event, therefore, there was no justification for killing the deceased selectively.
The right of defence ends with the necessity for it. Under Set@anPenal Code, the right
of private defence of the body commences as soon as a reasonable apprehension of danger to
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the body arises and it continues as long as such apprehension of danger continues. The High
Courtrefused to attach any significance to the petiarks on the doeframe as it thought
thatfithe gun fire which hit thehaukhatvas not the one which struck the deceas@dt this

is in direct opposition to its own view that the respondents had loadgdma cartridge in

the gun- a premise from which it had concluded that the respondents could not have gone to
the market with an evil design. Basically, there was no reason to suppose that the shot which
killed the deceased was not the one which hit dbherframe. It is quite clear that the
deceased was shot after he had lefiglaiddi and while he was about to enter room No. 2 in
order to save his life.

It would be possible to analyse the shooting incident more minutely but it is sufficient
to point ou that under Section 105 of the Evidence Act, when a person is accused of any
offence, the burden of proving the existence of circumstances bringing the case within any of
the General Exceptions in the Penal Code, is upon him and the Court shall presume th
absence of such circumstances. The High Court must, of course, have been cognizant of this
provision but the judgment does not reflect its awareness of the provision and this we say not
merely because Section 105 as such has not been referred taudgitent. The importance
of the matter under consideration is that Sections 96 to 106 of the Penal Code which confer

and define the limits of the right of private defence constitute a general exception to the
offences defined in the Code; in fact thesdiens are a part of Chapter IV head#8eneral
Exceptions. Therefore, the burden of proving the existence of circumstances which would
bring the case within the general exception of the right of private defence is upon the
respondents and the Court musegume the absence of such circumstances. The burden
which rests on the accused to prove that any of the general exceptions is attracted does not

absolve the prosecution from discharging its initial burden and truly, the primary burden
never shifts save men a statute displaces the presumption of innoceficeeed, the
evidence, though insufficient to establish the exception, may be sufficient to negative one or
more of the ingredients of the offemdceThat is to say, an accused may fail to establish
affirmatively the existence of circumstances which would bring the case within a general
exception and yet, the facts and circumstances proved by him, while discharging the burden
under Section 105 of the Evidence Act, may be enough to cast a reasonablendbebtase

of the prosecution, in which event he would be entitled to an acquittal. The burden which
rests on the accused to prove the exception is not of the same rigour as the burden on the
prosecution to prove the charge beyond a reasonable douberbugh for the accused to
show, as in a civil case, that the preponderance of probabilities is in favour of his plea.

The judgment of one of us, Beg, J.,Rishikesh Singhv. State[AIR 1970 All 51]
explains the true nature and effect of the diffetgpés of presumptions arising under Section
105 of the Evidence Act. As stated in that judgment, while the initial presumption regarding
the absence of circumstances bringing the case within an exception may be met by showing
the existence of appropriatacts, the burden to establish a plea of private defence by a
balance of probabilities is a more difficult burden to discharge. The judgment points out that
despite this position there may be cases where, though the plea of private defence is not
establisked by an accused on a balance of probabilities, yet the totality of facts and
circumstances may still throw a reasonable doubt on the existeficen$ rea, which
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normally is an essential ingredient of every offeridee present is not a case of this latter

kind. Indeed realising that a simple plea of private defence may be insufficient to explain the
nature of injuries caused to the deceased, Ram Swarup suggested that the shot fired by him at
the assailants of histfeer Ganga Ram accidentally killed the deceased. We have no doubt
that the act of Ram Swarup was deliberate and not accidental.

The respondents led no evidence to prove their defence but that is not necessary
because such proof can be offered by relyingtlte evidence led by the prosecution, the
material elicited by crosexamining the prosecution witnesses and the totality of facts and
circumstances emerging out of the evidence in the case. In view of the considerations
mentioned earlier we find it impstle to hold that Ram Swarup fired the shot in defence of
his father Ganga Ram. The circumstances of the case negative the existence of such a right.

The conclusion of the High Court in regard to Ram Swamp being plainly
unsupportable and leading as itedao a manifest failure of justice, we set aside the order
acquitting Ram Swarup and restore that of the Sessions Court convicting him under Section
302 of the Penal Code. The possibility of a scuffle, of course not enough to justify the killing
of Munimiji, but bearing relevance on the sentence cannot, however, be excluded and we
would therefore reduce the sentence of death imposed on Ram Swarup by the Sessions Court
to that of life imprisonment. We also confirm the order of conviction and sentence under
Section 25(1) &) and Section 27 of the Arms Act and direct that all the sentences shall run
concurrently.

In regard to Ganga Ram, however, though if we were to consider his case
independently for ourselves we might have come to a conclusion differentifeoone to
which the High Court has come, the principles governing appeals under Article 136 of the
Constitution would require us to restrain our hands. The incident happened within the
twinkling of an eye and there is no compelling reason to differ frantoncurrent finding of

the High Court and the Sessions Court that Ganga Ram never carried the gun and that at all
stages it was Ram Swarup who had the gun. The finding of the Sessions CoiiRaimat
Swarup must have shot at the deceased at the timtigaf Ganga Ramis based on no
evidence for none of the five eydtnesses speaks of any such instigation. On the contrary,
Shariat Ullah (PW4) says thaas soon as they came, Ram Swarup opened thérgarand

Shiva Dutta Mal (PW5) says thajust ater coming forward, Ram Swarup opened the-gun

fired. The evidence of the other three witnesses points in the same direction. True, that these
witnesses have said that Ganga Ram and Ram Swarup challenged with one voice the authority
of the deceased, but discarding that part of the evidence we do not think that the

High Court has committed any palpable error requiring the interference of this Court. Such
trite evidence of expostulations on the eve of an attack is often spicy and tends to sésain one
credulity. We therefore confirm the order of the High Court acquitting Ganga Ram of the
charge under Section 302 read with Section 34 of the Penal Code.

The High Court was clearly justified in acquitting Ganga Ram of the charge under
Section 307, Penal Cod&é regard to the knifattack on Nanak Chand. Nanak Chand
received no injury at all and the story that the kibli@v missed Nanak Chand but caused a
cut on hisKkurta andBandiseems incredible. The High Court examined these clothes but
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found no cut marks thereon. Tears there were oKtinea andBandibut it is their customary
privilege to be torn. With that, the conviction and sentence under the Arms Act for possession
of the knife is to fall.

There is no substaadn the charge against Ganga Ram under Section 29(6) of the
Arms Act because he cannot be said to have delivered his licensed gun to Ram Swarup. The
better view is that Ram Swarup took it.

We, therefore, confirm the order of acquittal in favour of GaRain on all the
counts.

*kkkk



Deo Narain V. State of U.P.
(1973) 1 SCC 347 : AIR 1973 SC 473

[.D. DUA, J. - This appeal is by special leave and is directed against the conviction of the
appellant Deo Narain, by the High Court of Judicature at Allatiadn appeal by the State
against the judgment and the order of the Sessions Judge of Ghazipur acquitting five accused
persons, including the appellant of various charges including the charge under Section 302
read with Section 149, I. P. C. and in thesadative the charge against the appellant under
Section 302, I. P. C.

It appears that there was some dispute with respect to the possession of certain plots of land
in village Baruara, Police Station Dildarnagar, District Ghazipur. There were severhl lega
proceedings between the rival parties with respect to both title and possession of the said plot. On
September 17, 1965 after 12 noon there was a clash between the party of the accused and the party
of the complainant. Both sides lodged reports withpgblkice. The appellant Deo Narain, along
with Chanderdeo and Lalji, two of the other accused persons acquitted by the

trial court, whose acquittal was confirmed by the High Court, went to the Police Station
Dildarnagar and made a report against the comgitdis party about the occurrence at about
5.45 p.m. on September 17, 1965, but as the Station House Officer had already received

information from thechowkidar that these accused persons had caused the death of one
Chandrama, he took them into custodyanRNagina on behalf of the complain@nparty

lodged the report with the Police Station Kotwali which was adjacent to the District Hospital,
Ghazipur and did not go to the Police Station Dildarnagar for making the report because of
the long distance. Th&essions Judge, after an exhaustive discussion of the evidence
produced both by the prosecution and the defence, came to the conclusion that the possession

of the disputed plot of land was undoubtedly with the accused persons. The only further
guestion with required determination by the trial court was, if the complaiagrarty had

gone to the plot in question with an aggressive design to disturb the possession of the accused
person by unlawful use of force and, if the accused persons had exceedigit ihfeprivate

defence in beating and killing Chandrama and causing injuries to the other members of the
complainans party. According to the trial court the complairfamtarty had actually gone to

the plots in question for the purpose of preventirggabcused persons from cultivating and
ploughing the said land. After considering the evidence on the record the trial court felt great
difficulty in agreeing with either of the two rival versions given by the prosecution and the
defence witness Mangia Rabout the manner in which the marpeet had taken place. The
learned Sessions Judge, however, considered himself to be on firm ground in holding that the
injuries suffered by Chanderdeo and Deo Narain rendered it difficult to believe that they had
inflicted injuries with their spears on Bansnarain and others. It his opinion, had the accused
persons been the aggressors they would not have abstained from causing injury to Raj Narain
who was actually ploughing the field. In view of this improbability the lehr8essions

Judge did not find it easy to place reliance on the statements of the prosecution witnesses Tin
Taus, Raj Narain, Suresh and Bansnarain. Again, after examining the injuries sustained by the
members of both parties, the learned Sessions JudgthdelDeo Narain and Chanderdeo
must have received injuries on their heads before they inflicted injuries on the members of the
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complainanfs party. On this view the accused were held entitled to exercise theofight
private defence, and to inflict the injuries in question in exercise of that right. On the basis of
this conclusion the accused were acquitted.

On appeal by the State the High Court upheld the conclusions of the trial court that the
accused persons h#tk right of private defence and that they were justified in exercising that
right. But in its opinion that right had been exceeded by the appellant Deo Narain in inflicting
the spear injuries on the chest of Chandrama, deceased, Chandrama had reeeived on
lacerated wound on the right side of his skull and one incised wound on the left shoulder with
a punctured woundodieep on the right side of the chest. The last injury was responsible for
his death. This injury, according to the High Court, was givethéyppellant Deo Narain
with his spear. The reasoning of the High Court in convicting the appellant, broadly stated,
seems to be that it was only if the complaiGamarty had actually inflicted a serious injury
on the accused that the right of privdefence could arise justifying the causing of death. In
the present case as only two members of the party of the accused persons, namely,
Chanderdeo and Deo Narain, appellant, had received injuries which, though on the head, were
not serious, they were hiustified in using their spears. On this reasoning the High Court
convicted the appellant, of an offence under Section 304, IPC and sentenced him to rigorous
imprisonment for five years.

Before us the appellaist learned counsel has, after reading #levant part of the
impugned judgment of the High Court, submitted that the High Court has misdirected itself
with regard to the essential ingredients and scope of the right of private defence. Our attention
has been drawn to a recent decision of this CouG.V. Subramanyan V. State of
Andhra Pradesh [(1970) 3 SCR 473] where the scheme of the right of private defence of
person angbroperty has been analysed.

In our opinion, the High Court does seem to have erred in law in convicting the
appellant on theground that he had exceeded the right of private defence. What the High
Court really seems to have missed is the provision of law embodied in Section 102, I. P. C.
According to that section the right of private defence of the body commences as soon as a
reasonable apprehension of danger to the body arises from an attempt or threat to commit the
offence, though the offence may not have been committed, and such right continues so long as
such apprehension of danger to the body continues. The threat, homegtmeasonably
give rise to present and imminent, and not remote or distant danger. This right rests on the
general principle that where a crime is endeavoured to be committed by force, it is lawful to
repel that force in seliefence. To say that the @alant could only claim the right to use
force after he had sustained a serious injury by an aggressive wrongful assault is a complete
misunderstanding of the law embodied in the above section. The right of private defence is
available for protection agasét apprehended unlawful aggression and not for punishing the
aggressor for the offence committed by him. It is a preventive and not punitive right. The
right to punish for the commission of offences vests in the State (which has a duty to maintain
law andorder) and not in private individuals. If after sustaining a serious injury there is no
apprehension of further danger to the body then obviously the right of private defence would
not be available. In our view, therefore, as soon as the appellant relgsapprehended
danger to his body even from a real threat on the part of the party of the complainant to
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assault him for the purpose of forcibly taking possession of the plots in dispute or of
obstructing their cultiation, he got the right of private defence and to use adequate force
against the wrongful aggressor in exercise of that right. There can be little doubt that on the
conclusions of the two courts below that the party of the complainant had deliberatelyocom
forcibly prevent or obstruct the possession of the accused persons and that this forcible
obstruction and prevention was unlawful, the appellant could reasonably apprehend imminent
and present danger to his body and to his companions. The complaireetsclearly
determined to use maximum force to achieve their end. He was thus fully justified in using
force to defend himself and if necessary, also his companions, against the apprehended danger
which was manifestly imminent. Again, the approach ofHiigh Court that merely because

the complainar@s party had useldthis, the appellant was not justified in using his spear is no
less misconceived and insupportable. During the coursentdrpeet, like the present, the

use of dathi on the head may vemyell give rise to a reasonable apprehension that death of
grievous hurt would result from an injury caused thereby. It cannot be laid down as a general
rule that the use of &thi as distinguished from the use of a spear must always be held to
result ony in a minor injury. Much depends on the nature ofltbi, the part of the body
aimed at and the force used in giving the blow. Indeed, even a spear is capable of being so
used as to cause a very minor injury. The High Court seems in this connectianeto
overlooked the provision contained in Section 100,. *& do not have any evidence about

the size or the nature of theghi. The blow, it is known, was aimed at a vulnerable part like

the head. A blow by &athi on the head may prove instantaneodalal and cases are not
unknown in which such a blow by lathi has actually proved instantaneously fatal. If,
therefore, a blow with kathi is aimed at a vulnerable part like the head we do not think it can
be laid down as a sound proposition of lawt timasuch. cases the victim is not justified in
using his spear in defending himself. In such moments of excitement or disturbed mental
equilibrium it is somewhat difficult to expect parties facing grave aggression to coolly weigh,
as if in golden scalesind calmly determine with a composed mind as to what precise kind
and severity of blow would be legally sufficient for effectively meeting the unlawful
aggression. No doubt, the High Court does seem to be aware of this aspect because the other
accused peosis were given the benefit of this rule. But while dealing with the app@llant
case curiously enough the High Court has denied him the right of private defence on the sole
ground that he had given a dangerous blow with considerable force with a spearcbhesdt

of the deceased though he himself had only received a supddihiddlow on his head. This

view of the High Court is not only unrealistic and unpractical but also contrary to law and
indeed even in conflict with its own observation that inhsgases the matter cannot be
weighed in scales of gold.

Besides, it could not be said on the facts and circumstances of this case that the learned
Sessions Judge had taken an erroneous or a wholly unreasonable view on the evidence with
regard to the righof private defence when acquitting all the accused persons. No doubt, on
appeal against acquittal the High Court is entitled to reappraise the evidence for itself but
when the evidence is capable of two reasonable views, then, the view taken by tuaittrial
demands due consideration. It is noteworthy that the High Court considered the learned
Sessions Judge to be fully justified in acquitting the other accused persons and it was only in
the case of the present appellant that the right of private defexsceonsidered to have been
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exceeded on the sole ground that he had used his spear on the chest of the deceased with
greater force than was necessary to prevent the deceased from committing unlawful
aggression. Appantly the High Court seems to have implied that the appellant should have
used the spear adathi and not the spearhead for defending himself or should have given a

less forceful thrust of the spear or on a less vulnerable part of the body and netcbedt)

in order to be within the legitimate limits of the right of private defence. This, as already
stated, is an erroneous approach because at such moments an average human being cannot be
expected to think calmly and control his action by weighingoalsow much injury would
sufficiently meet the aggressive designs of his opponent. As a result there is clear miscarriage

of justice.

For the foregoing reasons this appeal succeeds and allowing the same we acquit the
appellant.

*kkk



KISHAN V. STATE oF M.P.
(1974) 3 SCC 623: AIR 1974 SC 244

S.N. DWIVEDI, J. - It is an appeal from the judgment of the High Court of Madhya
Pradesh convicting the appellant under Section 302, IPC and sentencing him to imprisonment
for life. By the same judgment the HigCourt convicted Ganesh and Damrulal under Section
323, IPC. and imposed a sentence of Rs 50 each. They have not appealed.

The aforesaid three persons were tried for the murder of one Bucha by the Additional
Sessions Judge, Tikamgarh. The prosecutioa v&s this: On May 4, 1968, Damrulal went
to the house of Bucha while he was supervising founddigging near his house. Damrulal
warned the deceased to abstain from using bricks belonging to him. Bucha replied that he was
using his own bricks. Then treewas an exchange of hot words between them. Thereafter
Damrulal left the place angrily after giving a warning to Bucha that he would soon settle the
score. The work came to a stop at about 9 a. m., and the labourers left the place. While the
deceased wataking his meal in the verandah of his house, Damrulal, Ganesh and the
appellant along with their brother Har Charan arrived there. Ganesh exhorted his brother Har
Charan to catch hold of Bucha and kill him. Bucha was dragged out of his house up to a
neaby neem tree. There he was given a beating by fists and kicks by the appellant and his
three brothers. Bucha contrived to extricate himself from their grip and pickedKupra
lying nearby. He gave three blows on the head of Har Charan witk-thai. Har Charan
fell down on the ground and became unconscious. Thereafter the appellant and his remaining
two brothers, Ganesh and Damrulal, caught hold of Bucha. The appellant snatdkedrihe
from the hand of Bucha and gave two or three blows on his Bemtha fell down on the
ground and became unconscious. The appellant, Ganesh and Damrulal carried away Har
Charan in a cart and lodged a report with the police. Kanhaiyalal PW6, lodged the F. I. R.
about the incident in the Police Station, Prithvipur. Budled soon afterwards.

The prosecution examined four ewénesses of the occurrence. Kanhaiyalal, PW6,
Mst. Khumania, PW1, Mst. Tijia, PW2 and Bhagola, PW3. Kanhaiyalal was declared hostile
by the prosecution. The Additional Sessions Judge relied cevttience of Mst. Khumania,
Mst. Tijia and Bhagola to the extent that the appellant, Ganesh and Damrulal along with the
deceased Har Charan had gone to the house of Bucha and beaten him by fists and kicks. He
also found that Bucha extricated himself froneit hold and picked up @iuta. He gave
three blows on the head of Har Charan. Har Charan fell down and became unconscious. The
appellant grappled with Bucha and snatchedktheal from his hand. He then gave two or
three blows on the head of Bucha. Badell down and became unconscious. The Sessions
Judge found that Ganesh and Damrulal did not participate in beating Bucha after Har Charan
had fallen down on the ground. Accordingly, he held that only the appellant was responsible
for causing injuries t®ucha. He was of opinion that after Bucha was in possession of the
KHUTAI there was a reasonable apprehension of grievous injury in the mind of the appellant. So
when the appellant snatched thetal from his hand and struck blows on his head, he was
acing in exercise of the right of salfefence. The appellant had no intention to cause
grievous hurt to Bucha or to take his life. Bucha was the aggressor. The Sessions Judge
considered that the appellant could be held guilty under Section 304 Part @, | bRt as he
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has acted in exercise of the right of sigfence, he was not guilty of that offence. The
Sessions Judge, therefore, acquitted the appellant as well asatisused.

The State appealed against jhegment of the Sessions Judge to the High Court. The
High Court did not rely on the evidence of Kanhaiyalal. The High Court, however, relied on
the evidence of Mst. Khumania, Fijia and Bhagola. Agreeing with the Sessions Judge, the
High Court has held thahe appellant had inflicted blows on the head of the deceased Bucha
by thekHutal. The High Court has further agreed with the Sessions Judge that Ganesh did not
instigate the appellant to kill Bucha. But there the area of agreement between them ends.
Disagreeing with the Sessions Judge, the High Court has held that the appellant and his co
accused were the aggressors; Bucha was not an aggressor. So the appellant could not claim to
have beaten Bucha in exercise of the right ofdeténce. The High Couskid:

The respondents had come prepared to beat the deceased and, as stated above, were the
aggressors. The respondents, therefore, could not claim protection under a right to defend
against Bucha who, in exercise of the right of private defence, withdeduTal causing

serious injuries and even death of one of the attackers.

In the result, the High Court has convicted the appellant of the offence of murder under
Section 302, I. P. C.

Counsel for the appellant has addressed us on two points. Fiestias urged that the

appellant has acted in exercise of the right of-defénce. Secondly, he has submitted that
the appellaris act of causing injury to Bucha falls not within Section 302, but within Section
304 Part 11, 1. P. C.

We are unable to aept these arguments. The finding of the Courts below is that the
appellant along with his three brothers, Ganesh, Damrulal and Har Charan went to the house
of Bucha, pulled him out of his house upto the neem tree and there subjected him to punching
and kiking. So they were the aggressors. They took the law in their own hands. Bucha
contrived to escape from their grip, caught hold ofwhera and struck three blows on the
head of Har Charan. Bucha was then acting in exercise of the right-defetice Therefore,
he was not an aggressor. The appellant could not claim to have beaten Bucha in exercise of
the right of seHdefence.

Turning to the second argument, the appellant and hecocased had gone to the
house of Bucha with the intention of causptyysical harm to him. They went unarmed to his
house. So they did not then have any intention to kill him. Bucha picked wpiute and
inflicted deadly blows on the head of Har Charan, a brother of the appellant. Har Charan fell
down and became unconsas. (He died soon thereafter.) At that moment the appellant
hurled theknutal on the head of Bucha. The blow was so severe that there was profuse
bleeding inside the brain. One of the skull fractures extended from the right temporal region

to the left tenporal region and proceeded internally to the base of the skull. Dr S. N. Banerji,
who did the autopsy on the dead body of Bucha has depda#&itt these injuries death was
inevitable. This medical opinion clearly brings the case of the appellant witkeiparview

of Section 300, third clause. So the High Court is right in convicting him under Section 302,
I. P. C. The appeal is accordingly dismissed.

*kkk
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ARIJIT PASAYAT, J. Selfpreservation is therime instinct of every human being. The

right of private defence is a recognized right in the criminal law. Therefore, Section 96 of
Indian Penal Code, 1860 (in short 'the IPC") provides that nothing is an offence which is done
in the exercise of the fig of private defence. The question is, as happens in many cases,
where exercise of such rights is claimed, whether thestiman RekHA", applicable to its
exercise has been exceeded. Section 99 IPC delineates the extent to which the right may be
exercised

2. The claim was made by the accused in the following background:

Appellant, James Martin, faced trial along with his father Xavier for alleged
commission of offences punishable under Sections 302, 307, 326 read with Section 34 and
Section 326 read witSection 114 IPC and Section 25(B)(1) of the of the Arms Act, 1959 (in
short 'the Act’) and Sections 27 and 30 thereof. Learned Sessions Judge, N. Paravur, found the
present appellant (A) guilty of offences punishable under Section 304 Part |, 326 24d 3
IPC, while the other accused was found guilty of the offences punishable under Section 304
Part | read with Section 34, 302 read with Sections 24, 324 IPC. Both the accused persons
were sentenced to undergo imprisonment for 7 years and for the setemzepP years RI
and fine of Rs.20,000fvith default stipulation of 1 year sentence. It was directed that in case
fine was realized it was to be paid to BNEach of the accused was also to undergo a
sentence of RI for 1 year for the offence punishailger Section 324 IPC and to pay a fine
of Rs.5,000/ with default stipulation of 6 months sentence. The fine, if any on realisation,
was directed to be paid to RWand PW8. The fine was directed to be paid to BWThe
sentences were directed to run camently.

The matrix of the litigation related toBxarat Banon on 15.3.1988 sponsored by
some political parties. Prosecution version as unfolded during trial is as follows:

Most of the shops and offices were closed and vehicles were off the roagl widrer
isolated instances of defiance to thoH call and some incidents had taken place that,
however, did not escalate to uncontrolled dimensions. Cheranelloor, where the concerned
incidents took place, is a politically sensitive suburb of Kochi wheceised appellant James
and his father Xavier had their residence, besides a bread factory and a flour mill in the same
compound. It was not anybody's case that they belonged to any political party or had
credentials, which were unwholesome. By normal oeakg, their business activities
flourished well. They owned a tempo van and other vehicles which were parked inside the
compound itself. It was, however, said that their success in business was a matter of envy for
Thomas Francis, their neighbour, partisly who filed complaints to the local authorities
against the conduct of the mill and the factory and also filed a writ petition to get them closed
down, but without success. He was one of the accused in S.C.No.74 of 1991 and according to
the accused apflantJames was the kingpin and that the incident was wrought by him out of
hatred and deep animosity towards James and Xavier.
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The incident involved in this case took place at about 2.30 p.m. on 15.3.1988 when
five young men, the two deceased in this case, namely, Mohan and Basheer (hereinafter
referred to as 'deceased' by their respective hame), antl, P2 and PW4, who were
activists of thesanoH, as followers of the political parties which organized thabH on that
day, got into the flour mill of the & through the unlocked gate leading access to that mill
situate in a property comprising the residential building, a bread factory and other structures
belonging to that accused. This group of five merpassing beside the mill of-A while
they were perambulating the streets of Cheranelloor to have a first hand information as to the
observance of theanoH on coming to know of the operation of the flour mill by2A
proceeded to that place and made dematod PW15, the employee of £ who was
operating the mill to close down. An altercation took place between them and on hearing the
commotion the accused-BAand A2 who were inside their residential building, situate to the
west of that mill, rushed tdé place and directed tbenoH activists to go out of the mill. As
the activists of thesanon persisted in their demands for closing the mill, according to the
prosecution, A2 got out of the mill and on the instruction given ;32 AA-1 locked the gate
of the compound from inside. Then both of them rushed back to the house-@ithrécting
A-1 to take out the gun and shoot down #haepH activists by declaring that all of them
should be finished off. On getting into the house and after closing the dnderof that
building, both the accused rushed to the southern room of that building which faced the gate
with a window opening to that side. The 1st accused on the instigation of the 2nd accused, his
father, and having that accused beside him, firelestainoH activists, who by that time had
approached near the locked gate, by using an S.B.B.L. Gun through the window. The first
shot fired from the gun hit against one of taepH activists, who had got into the compound,
namely Basheer, and he fell dowaside the gate. The other faanpH activists requesting
the 1st accused not to open fire rushed towards Basheer and, according to the prosecution, the
first accused fired again with the gun indiscriminately causing injuries to all of them. Even
when tre first shot was fired from the gun, passersby in the road situate in front of that
property also sustained injuries. When the firing continued as stated above some of the
residents of the area who were standing beside the road also received gun shet @jur
hearing the gun shots people of the locality rushed to the scene of occurrence and some of
them by scaling over the locked gate broke open the lock and removed the injured to the road,
from where they were rushed to the hospital in a tempo vag &lih the other injured who
had also sustained gun shot injuries while they were standing beside the road. One among the
injured, namely, Mohanan breathed his last while he was transported in the tempo to the
hospital and another, namely, Basheer, sucedhtb his injuries after being admitted at City
Hospital, Ernakulam. All the other injured were admitted in that hospital to provide them
treatment for the injuries sustained. After the removal of the injured to the hospital in the
tempo as aforesaid, aolent mob which collected at the scene of occurrence set fire to the
residential building, flour mill, bread factory, household articles, cycles, a tempo and scooter,
parked in front of the residential building of the accused, infuriated by the heinoofstlaet
accused in firing at theanpn activists and other innocent people as aforesaid. Soon after the
firing both the accused and RY¥% escaped from the scene of occurrence and took shelter in a
nearby house.
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The information as to the occurrence of a skirmish and altercation betsween
activists and the accused and of an incident involving firing at Cheranelloor was received by
the police at Kalamassery Police Station from the Fire Station at Gandhi Nag&ul&ma
which was informed of such an incident over phone by a resident living close to the place of
occurrence.

The accused on the other hand, took the stand that the firing resulting in the death of
two BANDH activists and sustaining of grievous injurtesseveral others occurred when their
house and other buildings, situated in a common compound bounded with well protected
boundary walls, and movable properties kept therein were set on fire by an angry mob of
BANDH activists when the accused failed &el their unlawful demand to close downftbar
mill which was operated on that day.

The trial Court discarded the prosecution version that the deceased and P.Ws who had
sustained injuries had gone through the gate as claimed. On analysing the eiticase
concluded that they had scaled the walls. Their entry into premises of the accused was not
lawful. It was also held that PS5 was roughed up by the bandh activists, making him run
away. A significant conclusion was arrived at that they were pré@are in fact used muscle
power to achieve their ends in making the bandh a success. It was categorically held that the
bandh activists on getting into the mill threatened, intimidated and assaultdd B@as to
compel him to close down the mill. He saised injuries, and bandh activists indulged in
violence before the firing took place at the place of occurrence. Accused ask&dHRM2
and PWA4 to leave the place. It was noticed by the trial Court that the activists were in a foul
and violent mood anttad beaten up one Jossy, and this indicated their aggressive mood.
They were armed with sharp edged weapons. Finally, it was concluded that the right of
private defence was exceeded in its exercise.

On consideration of the evidence on record as notegealiime conviction was made
by the trial Court and sentence was imposed. The trial Court came to hold that though the
accused persons claimed alleged exercise of right of private defence the same was exceeded.
The view was endorsed by the High Court by ithpugned judgment so far as the present
appellant is concerned. But benefit of doubt was given-2y father of the present appellant.

Mr. Sushil Kumar, learned senior counsel for the appellant submitted that the factual
scenario clearly shows as to hahe appellant was faced with the violent acts of the
prosecution witnesses. Admittedly, all of them had forcibly entered into the premises of the
appellant. PWL5 one of employees was inflicted severe injuries. In this background, the
accused acted in esaise of right of private defence and there was no question of exceeding
such right, as held by the trial Court and the High Court.

In response, learned counsel for the State submitted that after analyzing the factual
position the trial Court and the Higbourt have rightly held that the accused exceeded the
right of private defence and when two persons have lost lives, it cannot be said that the act
done by the accused was within the permissible limits. He also pressed for accepting the
prayer in the corected SLPs relating to acquittal oF2Aand conviction of the accused
appellant under Section 304 Part I.
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The only question which needs to be considered is the alleged exercise of right of
private defence. Sectio96, IPC provides that nothing is an offence which is done in the
exercise of the right of private defence. The Section does not define the expression 'right of
private defence'. It merely indicates that nothing is an offence which is done in the exfercise
such right. Whether in a particular set of circumstances, a person legitimately acted in the
exercise of the right of private defence is a question of fact to be determined on the facts and
circumstances of each case. No test in the abstract for datayreuch a question can be laid
down. In determining this question of fact, the Court must consider all the surrounding
circumstances. It is not necessary for the accused to plead in so many words that he acted in
selfdefence. If the circumstances shtlat the right of private defence was legitimately
exercised, it is open to the Court to consider such a plea. In a given case the Court can
consider it even if the accused has not taken it, if the same is available to be considered from
the material on @rd. Under Section 105 of the Indian Evidence Act, 1872 (in short 'the
Evidence Act'), the burden of proof is on the accused, who sets up the pleadefeatfe,
and, in the absence of proof, it is not possible for the Court to presume the trutipletitoé
seltdefence. The Court shall presume the absence of such circumstances. It is for the accused
to place necessary material on record either by himself adducing positive evidence or by
eliciting necessary facts from the witnesses examined for tsequition. An accused taking
the plea of the right of private defence is not necessarily required to call evidence; he can
establish his plea by reference to circumstances transpiring from the prosecution evidence
itself. The question in such a case wobkl a question of assessing the true effect of the
prosecution evidence, and not a question of the accused discharging any burden. Where the
right of private defence is pleaded, the defence must be a reasonable and probable version
satisfying the Court thahe harm caused by the accused was necessary for either warding off
the attack or for forestalling the further reasonable apprehension from the side of the accused.
The burden of establishing the plea of skifence is on the accused and the burden stand
discharged by showing preponderance of probabilities in favour of that plea on the basis of
the material on record. [S&unshi Ram V. Delhi Administration (AIR 1968 SC 702),

State of Gujarat v. Bai Fatima (AIR 1975 SC 1478)State of U.P. v. Mohd. Musheer

Khan (AIR 1977 SC 2226) anllohinder Pal Jolly v. State of Punjab (AIR 1979 SC

577)]. Sections 100 to 101 define the extent of the right of private defence of body. If a person
has a right of private defence of body under Section 97, that right extiedds Section 100

to causing death if there is reasonable apprehension that death or grievous hurt would be the
consequence of the assault. The oft quoted observation of this CQatinm Zia v. State

of U.P. [AIR 1979 SC 391] runs as follows:

It is true that the burden on an accused person to establish the pleadeffeetfe is not

as onerous as the one which lies on the prosecution and that, while the prosecution is
required to prove its case beyond reasonable doubt, the accused need not establish th
plea to the hilt and may discharge his onus by establishing a mere preponderance of
probabilities either by laying basis for that plea in the eesssnination of the
prosecution witnesses or by adducing defence evidence.
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The accused need not prove the existence of the right of private defence beyond reasonable
doubt. It is enough for him to show as in a civil case that the preponderance of probabilities is
in favour of his plea.

The number of injuries is not ahys a safe criterion for determining who the
aggressor was. It cannot be stated as a universal rule that whenever the injuries are on the
body of the accused persons, a presumption must necessarily be raised that the accused
persons had caused injuriesarercise of the right of private defence. The defence has to
further establish that the injuries so caused on the accused probabilise the version of the right
of private defence. Neaxplanation of the injuries sustained by the accused at about the time
of occurrence or in the course of altercation is a very important circumstance. But mere non
explanation of the injuries by the prosecution may not affect the prosecution case in all cases.
This principle applies to cases where the injuries sustained bgcthwsed are minor and
superficial or where the evidence is so clear and cogent, so independent and disinterested, so
probable, consistent and credit worthy, that it far outweighs the effect of the omission on the
part of the prosecution to explain the imgs. [Sed_akshmi Singh v. State of Bihar (AIR
1976 SC 2263)]. A plea of right of private defence cannot be based on surmises and
speculation. While considering whether the right of private defence is available to an accused,
it is not relevant whether heay have a chance to inflict severe and mortal injury on the
aggressor. In order to find whether the right of private defence is available to an accused, the
entire incident must be examined with care and viewed in its proper setting. Section 97 deals
with the subject matter of right of private defence. The plea of right comprises the body or
property (i) of the person exercising the right; or (ii) of any other person; and the right may be
exercised in the case of any offence against the body, and iragbeot offences of theft,
robbery, mischief or criminal trespass, and attempts at such offences in relation to property.
Section 99 lays down the limits of the right of private defence. Sections 96 and 98 give a right
of private defence against certainesf€es and acts. The right given under Sections 96 to 98
and 100 to 106 is controlled by Section 99. To claim a right of private defence extending to
voluntary causing of death, the accused must show that there were circumstances giving rise
to reasonablergunds for apprehending that either death or grievous hurt would be caused to
him. The burden is on the accused to show that he had a right of private defence which
extended to causing of death. Sections 100 and 101, IPC define the limit and extemtodf righ
private defence.

Sections 102 and 105, IPC deal with commencement and continuance of the right of
private defence of body and property respectively. The right commences, as soon as a
reasonable apprehension of danger to the body arises from antatiethpeat, or commit
the offence, although the offence may not have been committed but not until there is that
reasonable apprehension. The right lasts so long as the reasonable apprehension of the danger
to the body continues. lhai Dev v. State of Punjab [AIR 1963 SC 612] it was observed
that as soon as the cause for reasonable apprehension disappears and the threat has either been
destroyed or has been put to route, there can be no occasion to exercise the right of private
defence.

In order to findwhether right of private defence is available or not, the injuries
received by the accused, the imminence of threat to his safety, the injuries caused by the
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accused and the circumstances whether the accusetinteado have recourse to public
authorities are all relevant factors to be considered. Similar view was expressed by this Court
in Biran Singh v. State of Bihar (AIR 1975 SC 87). [Sea/Nassan Singh v. State of
Punjab, (1996) 1 SCC 458ekar V. State, (2002) 8 SCC 354].

As noted inButta Singh v. The State of Punjab [AIR 1991 SC 1316] a person
who is apprehending death or bodily injury cannot weigh in golden scales in the spur of the
moment and in the heat of circumstances, the number of injuries redqoiridarm the
assailants who were armed with weapons. In moments of excitement and disturbed mental
equilibrium it is often difficult to expect the parties to preserve composure and use exactly
only so much force in retaliation as is commensurate wittdémger apprehended by him
where assault is imminent by use of force, it would be lawful to repel the force-ttefetice
and the right of privatdefence commences, as soon as the threat becomes so imminent. Such
situations have to be pragmatically vielvend not with highpowered spectacles or
microscopes to detect slight or even marginal overstepping. Due weightage has to be given to,
and hyper technical approach has to be avoided in considering what happens on the spur of
the moment, on the spot andekéng in view normal human reaction and conduct, where self
preservation is the paramount consideration. But, if the fact situation shows that in the guise
of selfpreservation, what really has been done is to assault the original aggressor, even after
the cause of reasonable apprehension has disappeared, the plea of right ofipfasate can
legitimately be negatived. The Court dealing with the plea has to weigh the material to
conclude whether the plea is acceptable. It is essentially, as notedakind@)g of fact.

The right of selfdefence is a very valuable right, serving a social purpose and should
not be construed narrowly. [S&dhya Singh v. State of M.P. (AIR 1971 SC 1857)].
Situations have to be judged from the subjective point of viethefaccused concerned, in
the surrounding excitement and confusion of the moment, confronted with a situation of peril
and not by any microscopic and pedantic scrutiny. In adjudging the question as to whether
more force than was necessary was used iprdniling circumstances on the spot it would
be inappropriate, as held by this Court, to adopt tests by detached objectivity which would be
so natural in a Court room, or that which would seem absolutely necessary to a perfectly cool
bystander. The persofacing a reasonable apprehension of threat to himself cannot be
expected to modulate his defence step by step with any arithmetical exactitude of only that
much which is required in the thinking of a man in ordinary times or under normal
circumstances.

In the illuminating words of RusseR(sseLL on Crime, 11th Edition, Volume | at
page 49):

a man is justified in resisting by force anyone who manifestly intends and endeavours by
violence or surprise to commit a known felony against either his persbitatiuan or
property. In these cases, he is not obliged to retreat, and may not merely resist the attack
where he stands but may indeed pursue his adversary until the danger is ended and if in a
conflict between them he happens to kill his attacker, sillafgkis justifiable.

The right of private defence is essentially a defensive right circumscribed by the
governing statute i.e. the IPC, available only when the circumstances clearly justify it. It
should not be allowed to be pleaded or availed as expifer a vindictive, aggressive or
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retributive purpose of offence. It is a right of defense, not of retribution, expected to repel
unlawful aggression and not as a retaliatory measure. While providing for exafrdlse

right, care has been taken in the IPC not to provide and has not devised a mechanism whereby
an attack may be a pretence for killing. A right to defend does not include a right to launch an
offensive, particularly when the need to defend no loagerived.

The background facts as noted by the trial Court and the High Court clearly show that
the threat to life and property of the accused was not only imminent but did not cease, and it
continued unabated. Not only there were acts of vandalism|dmutlastruction of property.

The High Court noticed that explosive substances were used to destroy the properties of the
accused, but did not specifically answer the question as to whether destruction was prior or
subsequent to the shooting by the accu3éxk High Court did not find the prosecution
evidence sufficient to decide the question. In such an event the evidenceld RWo was

also a victim assumes importance. The High Court without indicating any acceptable reason
held on mere assumptions thais sympathy lies with the accused. The conclusion was
unwarranted, because the testimony was acted upon by the Courts below as a truthful version
of the incident. The trial Court found that an unruly situation prevailed in the compound of
the accused as r@sult of the violence perpetrated by #mpH activists who got into the

place by scaling over the locked gate and that their entry was unlawful too, besides
intimidating and assaulting P\A6 and making him flee without shutting down the machines.
The drcumstances were also found to have necessitated a right of private defence. Even the
High Court, candidly found that a tense situation was caused by the deceased and his friends,
that PW15 suffered violence and obviously there was the threat of mokengm to the

person and properties, that the events taking place generated a sort of frenzy and excitement
rendering the situation explosive and beyond compromise. Despite all these to expect the
accused to remain calm or to observe greater restraine iteéth of the further facts found

that the accused had only P8 who was already manhandled though they were
outnumbered by their opponents (tireipH activists) and whose attitude was anything but
peaceful would be not only too much to be desired bitgbenreasonably harsh and
uncharitable, merely carried away only by considerations of sympathy for the lives lost, on
taking a final account of what happened ultimately after everything was over. In the
circumstances, the inevitable conclusion is thatabtes done by the accused were in the
reasonable limits of exercise of his right of private defence and he was entitled to the
protection afforded in law under Section 96 IPC.

Accordingly we set aside the conviction and sentence imposed. The appeal is
allowed. The bail bonds shall stand discharged so far as the present accused is concerned.

*kkk



KIDNAPPING AND ABDUCTION
(Sections 35863 read with section 18)

S. Varadarajan v. State of Madras
AIR 1965 SC 942

J.R. MUDHOLKAR, J. - This is an appedly special leave from the judgment of the High
Court of Madras affirming the conviction of the appellant under Section 363 of the Indian
Penal Code and sentence of rigorous imprisonment for one year awarded by the Fifth
Presidency Magistrate, Egmore, Maslr

Savitri, PW 4, is the third daughter of S. Natarajan, PW 1, who is an Assistant
Secretary to the Government of Madras in the Department of Industries and Cooperation. At
the relevant time, he was living on 6th Street, LakeArea, Nangumbakkam alorfgswittie
and two daughters, Rama, PW 2, and Savitri, PW 4. The former is older than the latter and
was studying in the MadrasMedicalCollege while the latter was a student of the second year
B.Sc., class in EthirajCollege.

A few months before September,3®60 Savitri became friendly with the appellant
Varadarajan who was residing in a house next door to that of S. Natarajan. The appellant and
Savitri used to carry on conversation with each other from their respective houses. On
September 30, 1960 Ramaufal them talking to each other in this manner at about 9.00 a.m.
and had also seen her talking like this on some previous occasions. That day she asked Savitri

why she was talking with the appellant. Savitri replied saying that she wanted to marry the
aprellant. Savitrs intention was communicated by Rama to their father when he returned
home at about 11.00 a.m. on that day. Thereupon Natarajan questioned her. Upon being
guestioned Savitri started weeping but did not utter a word. The same day Naw@oljan t
Savitri to Kodambakkam and left her at the house of a relative of his, K. Natarajan, PW6, the
idea being that she should be kept as far away from the appellant as possible for some time.

On the next day, i.e., on October 1, 1960 Savitri left the houke Natarajan at about
10.00 a.m. and telephoned to the appellant asking him to meet her on a certain road in that
area and then went to that road herself. By the time she got there the appellant had arrived

there in his car. She got into it and bothtleem went to the house of one P.T. Sami at
Mylapore with a view to take that person along with them to the Reg@isttiice to witness
their marriage. After picking up Sami they went to the shop of Govindarajulu Naidu in Netaji
Subhas Chandra Bose Rioand the appellant purchased two gundus and Tirumangalyam

which were selected by Savitri and then proceeded to the Re@istffice. Thereafter the
agreement to marry entered into between the appellant and Savitri, which was apparently

written there, s got registered. Thereafter the appellant asked her to wear the articles of
jewellery purchased at Nai@ishop and she accordingly did so. The agreement which these
two persons had entered into was attested by Sami as well as by one P.K. Mar, wio-was a
accused before the Presidency Magistrate but was acquitted by him. After the document was
registered, the appellant and Savitri went to Ajanta Hotel and stayed there for a day. The
appellant purchased a couple of sarees and blouses for Savitri tidayexid then they went



128 S. Varadarajan v. State of Madras

by train to Sattur. After a stay of a couple of days there, they proceeded to Sirukulam on
October 4, and stayed there for 10 or 12 days. Thereafter they went to Coimbatore and then on
to Tanjore where they were found by the police who were investigating into a complaint of
kidnapping made by S. Natarajan and were then brought to Madras on November 3rd.

It is not disputed that Savitri was born on November 13, 1942 and that she was a minor
on October 1st. The other facts which have already been stated are also not disputed. A two
fold contention was, however, raised and that in the first place Savitri had abandoned the
guardianship of her father and in the second place that the appellamgnhat he did, did
not in fact take away Savitri out of the keeping of her lawful guardian.

The guestion whether a minor can abandon the guardianship of his or her own guardian

and if so the further question whether Savitri could, in acting as shéelidaid to have
abandoned her fathr guardianship may perhaps not be very easy to answer. Fortunately,
however, it is not necessary for us to answer either of them upon the view which we take on
the other question raised before us and that iditango of Savitri out of the keeping of her
father has not been established. [Here the court quoted the definition of the offence of
fikidnapping from lawful guardianshigs defined in Section 361 of the Indian Penal Code].

It will thus be seen that takingr enticing away a minor out of the keeping of a lawful
guardian is an essential ingredient of the offence of kidnapping. Here, we are not concerned
with enticement but what we have to find out is whether the part played by the appellant
amounts tditakingd out of the keeping of the lawful guardian of Savitri. We have no doubt
that though Savitri had been left by S. Natarajan at the house of his relative K. Nataranjan she
still continued to be in the lawful keeping of the former but then the question eamio
what is it which the appellant did that constitutes in faakingd. There is not a word in the
deposition of Savitri from which an inference could be drawn that she left the house of K.
Natarajan at the instance or even a suggestion of the appdfidact she candidly admits
that on the morning of October 1st, she herself telephoned to the appellant to meet her in his
car at a certain place, went up to that place and finding him waiting in the car got into that car
of her own accord. No doubthe says that she did not tell the appellant where to go and that
it was the appellant himself who drove the car to Guindy and then to Mylapore and other
places. Further, Savitri has stated that she had decided to marry the appellant. There is no
suggestiorthat the appellant took her to the SRbgistraés office and got the agreement of
marriage registered there (thinking that this was sufficient in law to make them man and wife)
by force or blandishments or anything like that. On the other hand the ewidéihe girl
leaves no doubt that the insistence of marriage came from her side. The appellant, by
complying with her wishes can by no stretch of imagination be said to have taken her out of
the keeping of her lawful guardian. After the registrationhef agreement both the appellant
and Savitri lived as man and wife and visited different places. There is no suggestion in
SavitriGs evidence, who it may be mentioned, had attained the age of discretion and was on
the verge of attaining majority that she smamade by the appellant to accompany him by
administering any threat to her or by any blandishments. The fact of her accompanying the
appellant all along is quite consistent with Sastown desire to be the wife of the appellant
in which the desire of @ompanying him wherever he went was course implicit. In these
circumstances we find nothing from which an inference could be drawn that the appellant had
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been guilty of taking away Savitri out of the keepitidner father. She willingly accompanied

him and the law did not cast upon him the duty of taking her back to heratimrse or

even of telling her not to accompany him. She was not a child of tender years who was unable
to think for herself, but as &ady stated, was on the verge of attaining majority and was
capable of knowing what was good and what was bad for her. She was not an uneducated or
unsophisticated village girl but a senior college student who had probably all her life lived in

a modern d¢iy and was thus far more capable of thinking for herself and acting on her own
than perhaps an unlettered girl hailing from a rural area.

The learned Judge also referred to a decisidR wn Kumarasami [2 Mad HC Rep
331] which was a case under Sectio® 48 the Indian Penal Code. It was held there that if
whilst the wife was living with her husband, a man knowingly went away with her in such a
way as to deprive the husband of his control over her with the intent stated in the section, it
would be a takig from the husband within the meaning of the section.

It must, however, be borne in mind that there is a distinction betfe&mg and
allowing a minor to accompany a person. The two expressions are not synonymous though we
would like to guard ourselgefrom laying down that in no conceivable circumstances can the
two be regarded as meaning the same thing for the purposes of Section 361 of the Indian

Penal Code. We would limit ourselves to a case like the present where the minor alleged to
have been ten by the accused person left her falhgurotection knowing and having
capacity to know the full import of what she was doing voluntarily joins the accused person.
In such a case we do not think that the accused can be said to have taken her awsy from t
keeping of her lawful guardian. Something more has to be shown in a case of this kind and
that is some kind of inducement held out by the accused person or an active participation by
him in the formation of the intention of the minor to leave the hotitee guardian.

It would, however, be sufficient if the prosecution establishes that though
immediately prior to the minor leaving the fatfeprotection no active part was played by
the accused, he had at some earlier stage solicited or persuadeiddhéondo so. In our
opinion, if evidence to establish one of those things is lacking it would not be legitimate to

infer that the accused is guilty of taking the minor out of the keeping of the lawful guardian
merely because after she has actuallyHeftguardiaés house or a house where her guardian

had kept her, joined the accused and the accused helped her in her design not to return to her
guardiaris house by taking her along with him from place to place. No doubt, the part played
by the accused otd be regarded as facilitating the fulfilment of the intention of the girl. That

part, in our opinion, falls short of an inducement to the minor to slip out of the keeping of her
lawful guardian and is, therefore, not tantamouniitakingd. [The court eferred to some
decisions of the High Court.]

It must be borne in mind that while Sections 497 and 498 IPC are meant essentially
for the protection of the rights of the husband, Section 361 and other cognate sections of the
Indian Penal Code are intendere for the protection of the minors and persons of unsound
mind themselves than of the rights of the guardians of such persons. In this connection we
may refer to the decision Btate v. Harbansing Kisansing[ILR 1954 Bom. 784]. In that
case Gajendragadk J., (as he then was) has, after pointing out what we have said above,
observed:
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It may be that the mischief intended to be punished partly consists in the
violation or the infringement of the guardi@might to keep their wards under their
care and custody; but the more important object of these provisions undoubtedly is to
afford security and protection to the wards themselves.

The view which we have taken accords with that expressed in two decisionsdeport
in Cox@ CriminaL Cases. The first of them iReg v. Christian Olifir[X Cox@& CriminaL CAsEs,
402]. In that case Baron Bramwell stated the law of the case to the jury thus:

I am of opinion that if a young woman leaves her fathéouse without any
persuasion, inducement, or blandishment held out to her by a man, so that she has got
fairly away from home, and then goes to him, although it may be his moral duty to
return her to her pardistcustody, yet his not doing so is no infringement of this Act
of Parliament (24 and 25 Vict. clause 100 Section 55) for the Act does not say he
shall restore her, but only that he shall not take her away.

The jury returned a verdict of guilty in this case because thés gvidence showed that the
initial formation of her intention to leave her fatlier house was influenced by the
solicitations of the accused and by his promise to marry her.

The other case Rex v. James Jarvi [XX CoxG CriMINAL CasEs, 249].There Jelf,
J., has stated the law thus to the jury:

Although there must be a taking, yet it is quite clear that an actual physical taking
away of the girl is not necessary to render the prisoner liable to convictions; it is
sufficient if he persuaded her to leave her home or go away with him by persuasion
or blandishments. The question for you is whether the active part in the going away
together was the act of the prisoner or of the girl; unless it was that the prisoner, he is
entitled to your verdict. And, even if you do not believe that he did what he was
morally bound to do- namely, tell her to return homethat fact is not by itself
sufficient to warrant a conviction: for if she was determined to leave her home, and
showed prisoner that that was her determination, and insisted on leaving with him
or ewen if she was so forward as to write and suggest to the prisoner that he should go
away with her, and he yielded to her suggestion, taking no active part in the matter,
you must acquit him. If, however, prisofierconduct was such as to persuade the
girl, by blandishments or otherwise, to leave her home either then or some future
time, he ought to be found guilty of the offence of abduction.

In this case there was no evidence of any solicitation by the accused at any time and the jury
returned a verdict dinot guiltyd. Further, there was no suggestion that the girl was incapable
of thinking for herself and making up her own mind.

The relevant provisions of the Penal Code are similar to the provisions of the Act of
Parliament referred to in that case.

Relying upon both these decisions and two other decisions, the law in England is
stated thus italsbury& Laws of England, 3rd Edn., Vol. 10, at p. 758:

The defendant may be convicted, although he took no part in the actual removal
of the girl, if he previasly solicited her to leave her father, and afterwards received
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and harboured her when she did so. If a girl leaves her father of her own accord, the
defendant taking no active part in the matter and not pdirspa@r advising her to
leave, he cannot be convicted of this offence, even though he failed to advise her not
to come, or to return, and afterwards harboured her.

We are satisfied, upon the material on record, that no offence under Section 363 has
been stablished against the appellant and that he is, therefore, entitled to acquittal.
Accordingly, we allow the appeal and set aside the conviction and sentence passed upon him.

*kkk



Thakorlal D. Vadgama v. State of Gujarat
AIR 1973 SC 2313

[.D. DUA, J. - This appeal by special leave is directed against the judgment and order of the
Guijarat High Court allowing in part the appel@ppeal from his conviction by the Court of

the Sessions Judge, Jamnagar under Sections 366 and 376, |. P. C. Theudigitquitted

him of the offence under Section 376, |.P.C., but maintained his conviction and sentence
under Section 366, I.P.C.

According to the prosecution case, the offence under Section 366 I.P.C. took place on
January 16, 1967, and the offence gfeavith which he was charged was committed on the
night between the January 16, and 17, 1967. As observed by the High Court, the background
which led to the culmination resulting in the commission of the offences leading to the
appellanis trial has beertraced by Mohini, the victim of the offences, in the prosecution
version, to the latter part of the year 1965. The appellant, an industrialist, had a factory at

Bunder Road for manufacturing oil engines and adjoining the factory was his residential
bungabw. During the bombardment of Jamnagar by Pakistan in 1965, Nepinients came

to reside temporarily at Bhrol near Jamnagar. The appellant came to be introduced to that
family and on December 18, 1965, which was Mdsitiirthday, the appellant preseshteer

with a parker pen. It may be pointed out that Mohini was at that time a spbiogl girl

below 15 years of age. She kept the pen for about 2 or 3 days, but at the instance of her
mother, returned it to the appellant. Thereafter, the appellant aw@®aroda in his car and he

took with him, Mohini, her father Liladhar Jivraj, his manager Tribhovandas, Malati, daughter
of Tribhovandas, who was about 12 years old, and Harish, a younger brother of Malati. At
Baroda, the appellant negotiated some traimwaetith regard to the purchase of some land

for the purpose of installing a factory there. It appears that there was some kind of impression
created in the mind of Mohifd father that he would be employed by the appellant as a
manager of the factory toe installed at Baroda. The party spent a night at Baroda and next
morning started on their return journey to Jamnagar. During Christmas of 1965 the appellant

had a trip to Bombay and during this trip also he took with him, the same party, viz., Mohini,
her father, Tribhovandas and Tribhovandldaughter and son. In Bombay they stayed in
Metroplitan Hotel for two nights. According to the prosecution story it was during these two
nights that Mohini, Malati and the appellant slept in one room, whereas Nlfather,
Malatiés father and Harish slept in another room. On these two nights the appellant is stated to
have had sexual intercourse with Mohini. During this trip to Bombay the appellant is also said
to have purchased two skirts and waist bands for Matrid Malati. After their return to

Jamnagar, according to the prosecution story, the appellant had sexual intercourse with
Mohini once in the month of March, 1965 when she had gone to the apfetiesitiential
bungalow at about 7 p.m. Indeed, Mohirded to visit the appellaist place off and on.
During the summer vacation in 1966 the appellant had a trip to Mahabaleshwar in his car. On
this occasion, along with Mohini he took her two parents as well as also his own daughter
Rekha. On their way to Mabaleshwar, they stopped at Bombay for two days. After staying

at Mahabaleshwar for two days, on their return journey they again halted at Bombay for a
night, and then proceeded to MountAbu. At MountAbu they stayed for one day and all of
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them slept in one room. At about 3.00 a.m. when M@hinmiother got up for going to bath

room and switched on the light, she noticed that the appellant was sleeping byd/sidii

with his hand on her head. Mohisimotter restrained herself and did not speak about what
she had seen because the appellant had requested her not to do so. Next morning the party
went to Ambaji from where they returned to Jamanager. At Jamnagar Esohnother
informed her husband about whateshad seen during the night at MountAbu, Mdsif@ther

got annoyed and rebuked Mohini. Her mother also warned her against repetition of such
conduct. Mohini apologised. The appellant on coming to know of the feeling of N®hini
parents, told her fathehat Mohini was just like his own daughter Rekha to him and that he
would even go to Dattatraya temple and swear by God to that effect. The appellant is stated to
have actually taken Mohig father, Mohini and Rekha to Dattatraya temple in Jamnagar and
placing his hands on the heads of Mohini and Rekha swore that they were his daughters. Even
after this incident in Dattatraya temple, the appellant once met Mohini when she was
returning from her school and took her to his own bungalow in his car. Thenaedrsexual
intercourse with her. It seems that Mol@nparents came to know about this incident and they
rebuked her. Mohii@s parents also started taking precaution of not sending her alone to the
school. From July, 1966 onwards either the nsa&idant o Mohiniés mother herself would
accompany her to the school. The appellant is stated to have made an effort to contact Mohini
during this period. He called her at his house on Saturday, September 24, 1966c&Mohini
mother having come to know of this bel@awi on the part of the appellant, wrote him a letter,
dated September 26, 1966, requesting him to desist from his activities of trying to contact
Mohini. Apparently, after this letter there was no contact between Mohini and the appellant in
Jamnagar. In Qober, 1966, however, Mohini had gone to Ahmedabad in school camp and
there the appellant contacted her and took her out for a joy ride in company with two of her
girl friends. Thereafter, in the months of November, and December, 1965 nothing particular
seems to have happened. According to the appellant, however, during those two months,
Mohini had written letters to him complaining of-iteatment by her parents and expressing

her desire to leave her parditt®use. We would refer to those letters adittiter. Early in
January, 1967 the appellant is alleged to have told Mohini to come to his bungalow. On
January 16, 1967, Mohini started for her school with a school book and two exercise books, in
the company of her mother Narmada who had to go to Gmusbme work. Upto the Court
premises, they both went together where Smt Narmada stayed on and Mohini proceeded to
her school. Instead of going to her school, she apparently was to the afgpddatury,
according to a previous arrangement. There thelnt met her and took her inside his
motor garage. From there she was taken to the attached room and made to write two or three
letters on his dictation. She did so while sitting on two tyres. These letters were stated to have
been addressed to her fathto the District Superintendent of Police of Jamnagar, and to the
appellant himself. These letters contained complaints-tiegitment of Mohini by her father

and mother and information about the fact that she was leaving for Bombay after taking Rs.
250 from the appellant. According to the postal stamps, these letters appeared to have been
cleared from the post office at 2.30 p.m. on January 16, 1967. Thereafter, according to the
prosecution version, Mohini was made by the appellant to sit in theydadkais car which

was taken to some place, Mohini remaining in the dickey for some hours. She was then taken
to the office of his factory at midnight and there he had sexual intercourse with her
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against ler will. After the sexual intercourse, there was some sound of motor car entering the
compound whereupon the appellant took her inside the cellar in the office and asked her to sit
there. After about an hour the appellant came and took her from thetedllargarage where

she was again made to remain in the dickey. It appears that the following morning the
appellant told Mohini that he was called to the police station. He went there in his car with
Mohini in the dickey and then he and the police man damek to his bungalow. The police

man went inside the bungalow and the appellant parked the car in his garage. He took Mohini
out of the dickey and told her to go to the inner room of the garage. This inner room had four
doors. One of them opened on theiimebad and another m the garage. Feelling thirsty,
Mohini went out in the garden and saw a Mali working there whom she asked for water. It
appears that at about 6.30 p.m. the appellant came to the inner room and promised to bring
some food, water and clags for Mohini, telling her to wait for him in that room. After some
time, he returned with food, water and clothes. Mohini changed her clothes; washed her face
and started taking her meal. While doing so, she felt that some motor car had come into the
conpound. The appellant told her that police had come and, therefore, she must leave through
the back door and go to the reside directing her to go towards Gandhinagar and wait there
for him. Leaving her food unfinished, Mohini went out and waited neadidaagar at a
distance of about one furlong from the appelimgfarage. It was here that she was traced by
the Police Sulinspector Chaudhary who came there with the appellant in theidattar at

about 9.00p.m. From the dickey of the appefimmhotorcar, one bedding and some clothes
belonging to Mohini, viz., skirt, blouse, knickers and petticoat were found. These clothes
were wet. Her school books and two exercise books were also found there. In the inner room
of the garage was found unfinished foad utensils which bore the name of the appellant.
Mohini was sent for medical examination by the Lady Medical Officer, but the Medical
Officer did not find any symptoms of forcible sexual intercourse.

Turning now to the scene at the house of Mdhimpaents, after her mother Smt
Narmada finished with the court work, she returned to her house. They had a visitor Dinkerrai
from Rajkot. While they were all at home some school girls informed Mihmother that
Mohini had not gone to the school that dayt 8tarmada at once suspected the appellant and

therefore went to his house along with the Dinkerrai. On enquiry from the appellant, he
expressed his ignorance about Mo&Enivhereabouts. He, however, admitted that she had
come to him for money but had goaay after taking Rs. 250ffom him. This according to

him had happened between 4 and 5.30 p.m. on thatdayanuary 16, 1967. Mohisifather

then lodged complaint with the police at about 7.20 p.m. on that very day. The Police Sub
Inspector visitd the appellar® bungalow in the night between 16th and 17th of January and
searched the bungalow but did not find Mohini there. Thereafter, thénSpéctor again

went to the appellaés bungalow on the morning of the 17th January and attached some
letters and other papers produced by the appellant. He also went to the afspeffanat and
inspected the books of account for the purpose of verifying whether there was any entry about
the payment of Rs. 250 to Mohini. Meanwhile, Mofsnfather Liladhar eceived a letter
bearing post mark, dated January 16, 1967 which was produced by him before the Pelice Sub
Inspector. On the night of 17th January, Police -Bwgpector Chaudhary went to the

appellans bungalow and it was this time that Mohini heardgtiend of a motor car and left
the garage at the instance of the appellant leaving unfinished the food she was eating. In the
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inner room, next to the garage, were found Mdhbimilothes, a ladg purse,one comb, 2
plastic buckets full of water, one lantern and some other articles. From the dickey of the
appellans car on search were also found skirt, one blouse a petticoat and one book two
exercise books as already noticed. All these articles beloongeitini. This in brief is the
prosecution story.

The appellant admitted that he had developed intimate relations with the family of
Mohini, but denied having presented to her a Parker pen in December, 1965. He also admitted
his trips to Baroda and Bomypan December, 1965 when he took with him Mohini, her
father, Malati, her father and Mal@&ibrother. He admitted having stayed in Metropolitan
Hotel at Bombay but denied that he, Mohini and Malati had slept in one room and that he had
sexual intercourswith Mohini during their stay in this hotel. He also denied having sexual
intercourse with Mohini in the month of March, 1966. He further denied having purchased
skirts and waist bands for Mohini and Malati in Bombay in December, 1965. The trip to

Mahabaéshwar during summer vacation and also the trip to MountAbu were admitted by the
appellant but he denied having found sleeping with Mohini by M&himhother at
MountAbu. He admitted the incident of Dattatraya temple in Jamnagar but this he explained
was die to the fact that Mohiés parents had heard some false rumours about his relations
with Mohini, and that he wanted to remove their suspicion. He further admitted that in the

evening of 16th January, Narmada and Dinkerrai had approached him to erimpite a
Mohinis whereabouts but according to him Mohini had merely taken Rs. 2601 him

without telling him as to where she was going. He denied having told Dinker Rai that Mohini
had gone to Bombay. According to his version, Mohini approached him aaryat6, 1967

and requested him to keep her at his house for about 15 days because she was tired of
harassment at the hands of her parents. She added that she would make her own arrangements

after 15 days. The appellant expressed his inability to kedp hex house and suggested that

he would take to her paréathouse and persuade them not to harass her. She, however, was
firm and adamant in not going back to her paeetouse at any cost. According to the
appellant, the reason for falsely involvingrhin this case was that Mohdsi father wanted

the appellant to appoint him as a manager at Baroda where the appellant was planning to start
a new factory. The appellant having declined to do so because he had many senior persons
working in his office, Mhiniés father felt displeased and concocted the false story to involve
him.

The trial court in exhaustive judgment after considering the case from the all relevant
aspects came to the conclusion that Mohini was born on September 18, 1951 and then the
medcal evidence led in the case also showed that she was above 14 and below 17 years of
age during the relevant period. She was accordingly held to be a minor on the day of the
incident. If, therefore, the appellant had sexual intercourse with her evehawitionsent, he
would be guilty of rape. Mohini was believed by the trial court when she stated that the
appellant had sexual intercourse with her at the earliest possible opportunity as this was
corroborated by the medical evidence. The trial court faumdeason for her to stake her
whole life by making false statement about her chastity, nor for her parents to encourage or
induce her to come out with a false story, there being no enmity between the appellant and the
family of Mohini with respect to angatter, which would induce them to charge him falsely.
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The appellarts explanation that as a result of his refusal to appoint Mihfather as a
Manager of his factory at Baroda, she had, in collusidh thie parents, concocted this story

was considered by the trial court to be too far fetched to be worthy of belief. In fact, according
to the trial court it was the appellant who had made a suggestion about appointingdvohini
father as his Manager at Bala and this explained why Mohisifather was taken by the
appellant to Baroda when he paid a visit to that place for purchasing land. The court found no
other cogent reason for taking Mohimifather to Baroda. The trial court in express terms
disbelievel the appellads explanation. That court also came to the conclusion, on
consideration of the evidence and bearing in mind the common course of human conduct, that
it was the appellant who had induced Mohini to leave her garémtuse on the day in
guesion and to have sexual intercourse with her. The trial court also considered that part of
Mohiniés statement that when she went to the appélatéace, he told her to return to school,
suggesting that he would take her to her parents and persuade thenharass her and, it
expressed its undoubted opinion that the appellant had used these words to a make a show of
being her welwisher, so that, if some proceedings were started against him, he could put
forth the defence that he had kept Mohini athasise only at her own request and not with

the object of keeping her out of her parémisstody for having sexual intercourse with her.

The trial court got support for this view from the letters got written by the appellant in
Mohinié handwriting. Thisd what that court said in this connection:

There is, therefore, no doubt in my mind that the accused had prepared all this
material so that in case criminal proceedings were taken against him by &ohini
parents, he may be able to lead possible defenbis @finocence. Nothing prevented
the accused from returning Mohini to her parents. In any case, even if it were held
that it was not the duty of the accused to return Mohini to her parents, it can equally
be said that it was not legal on the part of tbeuaed to secretly confine Mohini at
his place and have sexual intercourse with her.

The trial court then quoted the following passage from the cashro$tian Olifier,
reported in 10 Cox. 420:

Although she may not leave at the appointed time andugjthbe may not wish
that she should have left at that particular time, yet if, finding she has left, he avails
himself of that to induce her to continue away from her fé&heustody, in my

judgment he is also guilty, if his persuasion operated on het sgiras to inducker
to leave.

On the basis of this observation, the trial court held that in the present case, the inducement
given by the appellant operated on MofBmind to stay in his house and do as he told her to

do. The trial court on a considgion of the circumstances of the case and of the subsequent
conduct of the appellant came to the definite conclusion that Mohini had gone to the
appellants place at his instance and subsequently taking advantage of that position she was
persuaded by thappellant to stay there. The appellant was accordingly held guilty under
Sections 366 and 376, I.P.C. Under Section 366 I.P.C., he was sentenced to rigorous
imprisonment for 18 months and under Section 376, I.P.C. to rigorous imprisonment for two
years andalso to fine of Rs 500/and in default, to further rigorous imprisonment for six
months. The substantive sentences of imprisonment were to run concurrently.
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On appeal by the appellant, the High Colsbaonsidered the matter at great length and in
a very exhaustive judgment, the appelfartonviction under Section 376 was set aside and he
was acquitted of that offence. This acquittal was ordered because the charge being only for sexual
intercourse otthe night of January 16, 1967 the evidence of Mohini in support of that offence was
not accepted as safe and free from all reasonable doubt, in the absence of independent
corroboration. In adopting this approach the High Court seems to us to have beaabaver
indulgent and unduly favourable to the appellant with respect to the offence

under Section 376, I.P.C. but there being no appeal against acquittal, we need say nothing
more about it. The appell@stconviction for the offence punishable undecti®n 366, I.P.C.

and the sentence for that offence were, however, upheld. The High Court felt that the story of
Mohini with regard to the appellaistcall about 3 or 4 days before the incident in question
was so nhatural and so highly probable that it feb hesitation in accepting it. The
circumstances preceding the incident were considered by the High Court to be sufficiently

telling to lend assurance that it was quite safe to act upon her testimony. Her account was
considered to be quite truthful arttlerefore, acceptable. Mohésiversion that the appellant

had told her about 3 or 4 days before the incident of January 16, 1967 that he would keep her
permanently at his place provided sufficient temptation to the sgoaad girl like Mohini to

go tothe appellant, leaving her parental home. This was all the more so because in the past
year or so, the appellant had treated Mohini very fondly by taking her out on trips to different

places in his own car and had also lavishly given her gifts of arlikesostly pens and
silver band. The High Court also took into consideration the attitude adopted by ¢&ohini
mother in this connection. She had very discreetly warned the appellant in a dignified and
respectful language to leave Mohini alone and alpoessed her disappointment and

unhappiness at the manner in which the appellant used to behave towards Mohini. The High
Court considered a part of Mohésiversion, as to how she was kept in the dickey of the
appellants car on the January 16 and 17, 1i@63¢ improbable and to have been exaggerated

by her, but this was considered to be due to the fact that like a gfHablat she was, she
introduced an element of sensation in her story. Her complaint about intercourse on this
occasion was not accegtéor want of independent corroboration. The medical evidence also
suggested that there was no presence of spermatozoa when vaginal swab was examined. It

was on this reasoning that the offence under Section 376, I.P.C. as charged was held not to
have beemroved beyond doubt. The presence of Mohini in the appélaouse and also in

his garage on the January 16 and 17 was held by the High Court to be fully established on the
record. The version given by Mohini was held to be fully corroborated by theusding
circumstances of the case and by the recoveries of various articles belonging to her. The High

Court also came to the positive conclusion that there was no unreasonable delay on the part of
the investigating authorities to record Moldinstatemet. The suggestion on behalf of the
appellant that various articles belonging to Mohini and the utensils found in the inner room of
the appellarts premises were planted, was rejected outright. The High Court in a very well
reasoned judgment with resp@db the offence under Section 366, I. P. C., came to the
conclusion that the appellant had taken Mohini out of the keeping of her parents (her lawful
guardian) with an intention that she may be seduced to illicit intercourse. This is what the
High Court observed:
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Having come in contact with the family of Mohini in about November 1965, the
appellant cultivated relationship with them to such an extent that he took Mohini and
her parents out on trips in his capending lavishly by staying in hotels in
Ahmedabad, Bombay, Mahabaleshwar and MountAbu. He also presented Mohini
with a parker pen on December 18, 1965. Within a few days thereafter he purchased
by way of gift to Mohini skirt, silver waidband which aper unchallenged testimony
of Mohini was worth about Rs 1:2He was actually found by the side of Mohini in
Mohiniés bed by Mohiris mother at MountAbu, his connection with Mohini was
suspected and in spite of that as the letters of Mohini show he wag@spondence
with her without the knowledge of her parents. Mohini was a seafidabf immature
understanding having entered her 16th year less than a month before the incident. Out
of emotion she wrote letters to the appellant exaggerating incidentbwfing by
her mother and beating. She however was quite normal from January, 1967. The
appellant having come to know about the frame of her mind disclosed from the letters
of November and December, 1965, took chance to take away this girl from her
parens. With that view he told Mohini about 4 days before 16th January, 1967 to
come to his house and added that he will keep her with him permanently. This
possibly caught the imagination of the girl and the result was that on 16th January,
she left her fathés house with bare clothes on her body and with school books and
went straight to the appellant. The appellant in order to see that her view to his
factory during day time may not arouse suspicion of other invented the story of
giving Rs 250 to Mohini analso got written 3 letters by Mohini addressed to
himself, the District Superintendent of Police, Jamnagar and Meliather. He kept
her in the garage of his bungalow for 2 days, tried to secret her from police and her
parents and had already maderafieon 16th to put police and parents of Mohini on
wrong track. There is no scope for an inference other than the inference that Mohini
was kidnapped from lawful guardianship, with an intention to seduce her to illicit
intercourse. The intention contemp@dtby Section 366 of the Indian Penal Code is
amply borne out by these circumstances. Therefore, the conviction of the appellant
under that section is correct and has to be maintained.

As already observed the appellant was acquitted of the offence wealieEmS376,
I.P.C. but his conviction and sentence under Section 366, I.P.C was upheld.

In this Court, Shri Dhebar addressed very elaborate arguments and took us through
considerable part of the evidence led in the case with the object of showing that the
conclusion of the two courts below accepting the evidence led by the prosecution with respect

to the charge under Section 366, I.P.C. is wholly untrustworthy and no judicial mind could

ever have accepted it. After going through the evidence to whichttemtion was drawn, we
are unable to agree with the appeldanearned counsel. Both the courts below devoted very

anxious care to the evidence led in the case and the circumstances and the probabilities

inherent in such a situation. They gave to thee#ppt all possible benefit of the

circumstances which could have any reasonable bearing in his favour, but felt constrained to
conclude that the appellant was proved beyond reasonable doubt guilty of the offence under

Section 336, I.P.C.
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The appellarts main argument was that it was Mohini who, feeling unhappy and
perhaps harassed in her paréhtsuse, left it on her own accord and came to the app@llant
house for help which he gave out of compassimhsympathy for the helpless girl in distress.
MohiniGs parents were, according to the counsel, unreasonably harsh on her on account of
some erroneous or imaginary suspicion which they happen to entertain about the @pellant
attitude towards their daught or about the relationship between the two, and that it was
primarily her parentsinsulting and stern behaviour towards her which induced her to leave
her parental home. It was contended on this reasoning that the charge under Section 366,
I.P.C. was irthe circumstances unsustainable.

The legal position with respect to an offence under Section 366, I.P.C. is not in doubt.
In State of Haryana v. Rajaram[(1973) 1 SCC 544] this Court considered the meaning
and scope of Section 361, I.P.C. and it was tesck:

The object of this section seems as much to protect the minor children from being
seduced for improper purpose as to protect the rights and privileges to guardians
having the lawful charge or custody of their minor wards. The gravamen of this
offence lies in the taking or enticing of a minor under the ages specified in this
section, out of the keeping of the lawful guardian without the consent of such
guardian. The words takes or entices any minor out of the keeping of the lawful
guardian of such mor in Section 361 are significant. The use of the vkedping
in the context connotes the idea of charge, protection, maintenance and control:
further the guardiais charge and control appears to be compatible with the
independence of action and moveré the minor, the guardién protection and
control of the minor being available, whenever necessity arises. On plain reading of
this section the consent of the minor who is taken or enticed is wholly immaterial: it
is only the guardiais consent whichakes the case out of its purview. Nor is it
necessary that the taking or enticing must be shown to have been by means of force
or fraud, persuasion by the accused person which creates willingness on the part of
the minor to be taken out of the keepinglad lawful guardian would be sufficient to
attract the section.

In the case cited reference has been made to some English decisions in which it has been
stated that forwardness on the part of the girl would not avail the person taking her away from
beingguilty of the offence in question and that if by moral force of a willingness is created in
the girl to go away with the former, the offence would be committed unless her going away is
entirely voluntary. Inducements by previous promise or persuasiorhaferéin some English
decision to be sufficient to bring the case within the mischief of the statute. Broadly, the same
seems to us to be the position under our law. The expression used in Section 361, I.P.C. is
fiwhoever takes or entices any midof he wod fitake® does not necessarily connote taking

by force and it is not confined only to use of force, actual or constructive. This word merely
means,fito cause to g fito escom or fito get into possessionNo doubt it does mean
physical taking, but not wessarily by use of force or fraud. The wdiehticed seems to

involve the idea of inducement or allurement by giving rise to hope or desire in the other. This
can take many forms, difficult to visualise and describe exhaustively; some of them may be
quite subtle, depending for their success on the mental state of the person at the time when
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the inducement is intended to operate. This may work immediately or it may create
continuous and gradual but impertibje impression culminating after some time, in
achieving its ultimate purposes of successful inducement. The two Vitakls® and
fientice®, as used in Section 361, I.P.C. are in our opinion, intended to be read together so
that each takes to some extés colour and content from the other. The statutory language
suggests that if the minor leaves her parental home completely uninfluenced by any promise,
offer or inducement emanating from the guilty party, then the latter cannot be considered to
have conmitted the offence as defined in Section 361, I.P.C. But if the guilty party has laid a
foundation by inducement, allurement or threat, etc. and if this can be considered to have
influenced the minor or weighed with her in leaving her guaddianstody o keeping and

going to the guilty party, then prima facie it would be difficult for him to plead innocence on
the ground that the minor had voluntarily come to him. If he had at an earlier stage solicited or
induced her in any manner to leave her fahprotection, by conveying or indicating or
encouraging suggestion that he would give her shelter, then the mere circumstance that his act
was not the immediate cause of her leaving her parental home or géaualiatody would
constitute no valid defence @nwould not absolve him. The question truly falls for
determination on the facts and circumstances of each case. In the case before us, we cannot
ignore the circumstances in which the appellant and Mohini came close to each other and the
manner in which hés stated to have given her presents and tried to be intimate with her. The
letters written by her to the appellant mainly in November, 1966 (Exhiid)Pand in
December, 1966 (Exhibit-P6) and also the letter written by Moh@mimother to the appellan

in September, 1966 (Exhibit®7) furnish very important and essential background in which

the culminating incident of January 16 and 17, 1967 has to be examined. These letters were
taken into consideration by the High Court and in our opinion rightlye Suspicion
entertained by Mohi@ mother is also in our opinion, relevant in considering the truth of the
story as narrated by the prosecutrix. In fact, this letter indicates how the mother of the girl
belonging to a comparatively poorer family felt wheonfronted with a rich mds
dishonourable behaviour towards her young, impressionable immature daughter; a man who
also suggested to render financial help to her husband in time of need. These circumstances,
among others, show that the main substratdinthe story as revealed by Mohini in her
evidence, is probable and trustworthy and it admits of no reasonable doubt as to its
truthfulness. We have, therefore, no hesitation in holding that the conclusions of the two
courts below with respect to the offenender Section 366, I.P.C. are unexceptionable. There

is absolutely no ground for interference under Article 136 of the Constitution.

On the view that we have taken about the conclusions of the two courts below on the
evidence, it is unnecessary to referall the decisions cited by Shri Dhebar. They have all
proceeded on their own facts. We have enunciated the legal position and it is unnecessary to
discuss the decisions cited.We may, however, briefly advert to the decision in
S.Varadarajan v. State of Madras[AIR 1965 SC 942] on which Shri Dhebar placed
principal reliance. Shibhebar relied on the following passage at page 245 of the report:

It will thus be seen that taking or enticing away a minor out of the keeping of a
lawful guardian is an essentiagredient of the offence of kidnapping. Here, we are
not concerned with enticement but what, we have to find out is whether the part
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played by the appellant amountsdakingdout of the keeping ohe lawful guardian

of Savitri. We have no doubt that though Savitri had been left by S. Natarajan at the
house of his relative K. Natarajan, she still continued to be in the lawful keeping of
the former but then the question remains as to what is it whechppellant did that
constitutes in landakingd There is not a word in the deposition of Savitri from
which an inference could be drawn that she left the house of K. Natarajan at the
instance or even a suggestion of the appellant. In fact she caadidiis that on the
morning of October 1st, she herself telephoned to the appellant to meet her in his car
at a certain place, went up to that place and finding him waiting in the car got into
that car of her own accord. No doubt, she says that she dittlhtite appellant
where to go and that it was the appellant himself who drove the car to Guindy and
then to Mylapore and other places. Further, Savitri has stated that she had decided to
marry the appellant.

From this passage, Shri Dhebar tried to infat the case before us is similar to that case,
and, therefore, Mohini herself went to the appellant and the appellant had absolutely no
involvement in Mohinis leaving her parerddiome. Now the relevant test laid down in the
case cited is to be found @dge 248:

It must, however, be borne in mind that there is a distinction betd@akingd
and allowing a minor to accompany a person. The two expressions are not
synonymous though we would like to guard ourselves from laying down that in no
conceivable iccumstance can the two be regarded as meaning the same thing for the
purposes of Section 361 of the Indian Penal Code. We would limit ourselves to a case
like the present where the minor alleged to have been taken by the accused person
left her fathe@s protection knowing and having capacity to know the full import of
what, she was doing voluntarily joins the accused person In such a case we do not
think that the accused can be said to have taken her away from the keeping of her
lawful guardian. Somethingore has to be shown in a case of this kind and that is
some kind of inducement held out by the accused person or an active participation by
him in the formation of the intention of the minor to leave the house of the guardian.

It would, however, be suffient if the prosecution establishes that though
immediately prior to the minor leaving the fatfeprotection no active part was
played by the accused, he had at some earlier stage solicited or persuaded the minor
to do so. In our opinion if evidence géstablish one of those things is lacking it would
not be legitimate to infer that the accused is guilty of taking the minor out of the
keeping of the lawful guardian merely because after she has actually left her
guardiaris house or a house where her gisardhad kept her, joined the accused and
the accused helped her in her design not to return to her guartimuse by taking
her along with him from place to place. No doubt, the part played by the accused
could be regarded as facilitating the fulfilmeritthe intention of the girl. That part,
in our opinion, falls short of an inducement to the minor to slip out of the keeping of
her lawful guardian and is, therefore, not tantamoudatongd

It is obvious that the facts and the charge with which eecancerned in the present case are
not identical with those iNaradarajan case. The evidence of the constant behaviour of the
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appellant towards Mohini for several months preceding the incident on theat@ 17th
January, 1967, completely brings the case within the passage at p. 248 of the decision cited.
We have before us ample material showing earlier allurements and even of the appellant
participation in the formation of Mohi@ intention and re$ee to leave her fath& house.

The appellaris conviction must therefore, be upheld.

In so far as the question of sentence is concerned, we are wholly unable to find any
cogent ground for interference. The conduct and behaviour of the appellant int@aoirey
temple and representing that Mohini was like his daughter merely serves to add to the
depravity of the appellagd conduct, when once we believe the evidence of Mohini with
respect to the offence under Section 366, I. P. C. Though the appelld@emaacquitted of
the offence of rape, for which he was also charged, we cannot shut our eyes to his previous
improper intimacy with Mohini on various occasions as deposed by her. They were not taken
into account as substantive evidence of rape on eadgasions for reasons best known to the
prosecution and the charge under Section 376, | P. C. was not framed with respect to the
earlier occurrences. But the previous conduct of the appellant does clearly constitute
aggravating factors. The sentencenspur view, already very lenient.

This appeal must, therefore, fail and is dismissed.

*kkk



State of Haryana v. Raja Ram
(1973) 1 SCC 544

[.D. DUA, J.- In this appeal by special leave the State of Haryana has assailed the judgment
of a learned sing Judge of the High Court of Punjab and Haryana at Chandigarh acquitting
the respondent Raja Ram on appeal from his conviction by the Additional Sessions Judge,
Karnal, under Section 366, I.P.C. and sentence of rigorous imprisonment of 1 year with fine
of Rs 50 and in default rigorous imprisonment for two months.

Santosh Rani, the prosecutrix, aged about 14 years, daughter of one Narain Dass, a
resident of village Jor Majra, in the district of Karnal was the victim of the offence. According
to the prosedion story one Jai Narain, a resident of village Muradgarh, close to the village
Jor Majra, once visited the house of Narain Dass for treating his ailing sons, Subhas Chander
and Jagjit Singh. When the two boys were cured by Jai Narain, Narain Dass

beganto have great faith in him and indeed started treating him as his Guru. Jai Narain started
paying frequent visits to Narain Dé@souse and apparently began to cast an evil eye on the
prosecutrix. He persuaded her to accompany him by inducing her toebties though she

was made to work in her paréntouse she was not even given proper food and clothes by
her parents who were poor. He promised to keep her like a queen, having nice clothes to
wear, good food to eat and also a servant at her disposabn® occasion Narain Dass
happened to see Jai Narain talking to the prosecutrix and felt suspicious with the result that he
requested Jai Narain not to visit his house any more. He also reprimanded his daughter and

directed her not to be free with Jai fdim. Having been prohibited from visiting Narain
Das$s house Jai Narain started sending messages to the prosecutrix through Raja Ram
respondent who is a jheewar and has his house about 5 or 6 karams away from that of Narain
Dass. As desired by Jai NaraRaja Ram persuaded the prosecutrix to go with him to the

house of Jai Narain. On April 4, 1968, Raja Ram contacted the prosecutrix for the purpose of
accompanying him to Jai Nar@in house. Raja R&m daughter Sona by name, who
apparently was somewhatieéndly with the prosecutrix, went to the latierhouse and
conveyed a message that she (prosecutrix) should come to the house of Raja Ram at midnight.
The prosecutrix, as desired, went to Raja Bahouse on the night between April 4 and 5,
1968, when Ra Ram took her to Bhishamwala well. Jai Narain was not present at the well at
that time. Leaving the prosecutrix there, Raja Ram went to bring Jai Narain, whom he brought
after some time, and handing over the prosecutrix to Jai Narain Raja Ram returiseovin

house. On the fateful night it appears that Narain Dass was not in the village, having gone to
Karnal and his wife was sleeping in the kitchen. The prosecutrix, along with her two younger
sisters was sleeping in the coyard; her elder brothemho was the eldest child) was in the

field. It was in these circumstances that the prosecutrix had gone to the house of Raja Ram
from where she was taken to Bhishamwala well.

On the following morning, when Abinash Kumar, who is also sometimes described as
Abinash Chandra Singh, brother of prosecutrix, returned from the field to feed the cattle, the

prosecutrix was found missing from her bed. Abinash had returned to the house at about 4
a.m., He woke up his mother and enquired about SantosiisRe@imeéreabots. The mother
replied that the prosecutrix might have gone to ease herself. After waiting for about half an
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hour Abinash Kumar went to his grandfather who used to reside in a separate adjoining house
and informed hin about this fact. After having searched for her unsuccessfully, Abinash went
to Karnal to inform his father about it. The father and the son returned from Karnal by about
10 a.m. The search went on till afternoon but the prosecutrix was not found. Adre ddtier

having failed in his search for the missing daughter, lodged the first information report (Ex. P.
W. 1/3) with the officer in charge of the Police Station, Inditionfirmed suspiciolwas cast

in this report on Jai Narain Bawa Moti Ram, restdeihSambli, who was stated to be a bad
character and absent from the village. It was added in the F. I. R. that about 5 or 6 months
earlier Narain Dass had prevented Jai Narain from visiting the f@rheuse as a result of
which the latter had held oatthreat to the former. On April 13, 1968, at about 7 a.m. Ram
Shah, S. H. 0., Police Station Indri, along with three other persons and Narain Dass, saw Jai
Narain and Santosh Rani coming from the side of Dera Waswa Ram. As they reached near
Dera Ganga Sgh, Narain Dass identified his daughter and Jai Narain, accused, was taken
into custody. The prosecutrix had a jhola (Ex1@} which contained one suit and a shawl and

two chunis which were taken into possession. The salwar of the prosecutrix appderesl to

on it stains of semen.

After investigation Jai Narain, aged 32 years and Raja Ram, the respondent, were both
sent up for trial, the former under Sections 366 and 376, |.P.C. and the latter under Sections
366 and 376/109, I.P.C. They were both conaditto the Court of Sessions. The learned
Second Additional Sessions Judge, Karnal, who tried them, convicted Jai Narain alias Bawa
under Section 376, I.P.C. and sentenced him to rigorous imprisonment for six years and fine
of Rs. 500 or in default to furéi rigorous imprisonment for six months. The respondent was
convicted under Section 366, I.P.C. and sentenced to rigorous imprisonment for 1 year and
fine of Rs. 50 or in default to rigorous imprisonment for 9 months, Jai Narain was acquitted
of the chargeunder Section 366, I.P.C. and the respondent of the charge under Sections
376/109, I.P.C.

Both the convicts appealed to the High Court of Punjab and Haryana. A learned single
Judge of that Court dismissed the appeal of Jai Narain maintaining his comeict
sentence but acquitted the respondent Raja Ram of the charge under Section 366, |. P. C. It is
against the order of the respondsrdcquittal that the State of Haryana has appealed to this
Court.

It appears that the respondent had not entereebagpce in this Court within. 30 days
of the service on him of the notice of judgement of the petition of appeal. He applied for
condonation of the delay though according to him no such application was necessary. The
permission to enter appearance was tgiby this Court at the time of the hearing.

In the High Court Shri K. S. Keer, the learned counsel appearing for Raja Ram
contended that even if the case of the prosecution as made out from the evidence of the
prosecutrix herself as supported by theitesny of her father Narain Dass her mother
Tarawanti and her brother Abinash Kumar is admitted to be correct, no offence could be said
to have been committed by Raja Ram under Section 366, IPC. Apparently it was this
argument which prevailed with the Higlourt. The learned, single Judge, after briefly stating
the facts on which the prosecution charge was founded accepted the only contention raised
before him, expressing himself thus:
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The question which arises is ather in the face of these facts stated by the
prosecutrix Raja Ram could be held to be guilty of offence under Section 366, Indian
Penal Code. In order that an accused person may be guilty of offence under Section
366, Indian Penal Code, prosecution lashow that the woman was kidnapped or
abducted in order that she might be forced or seduced to illicit intercourse or
knowing it to be likely that she would be so forced or seduced. In other words, the
prosecution must show that there was either kidngppimabduction. Section 361,
Indian Penal Code which defindsidnapping says that when any person takes or
entices any minor under the age of 18 if a female out of the keeping of lawful
guardianship of such minor without the consent of such guardianmitem
kidnapping. The girl left the house of her father at midnight of her free will. Raja
Ram, appellant, did not go to her house to persuade her and to bring her from there.
She chose the dead of night when other members of the family were, accordéng to h
own statement, fast asleep. Soon after reaching the house of Raja Ram, who she says
was waiting for her and that suggests that she had on her visit during the day so
settled with him, that she agreed to accompany him to Bhishamwala well. These facts
leave no doubt that she was neither enticed nor taken by Raja Ram from the lawful
guardianship of her parents. She has herself chosen to accompany Raja Ram and to
be with Jai Narain, appellant. It could not be said that the girl went with Raja Ram
either by e of force or an account of any kind of persuasion on the part of Raja
Ram. Under the circumstances, it could not be held that the girl had been taken or
seduced from the custody of her parents. The girl reached at that odd hour to carry
into effect her wn wish of being in the company of Jai Narain, appellant. In view of
these facts, it could not be held that Raja Ram was guilty of the act of either taking
away the girl or seducing her out of the keeping of her parents. The Gaded
implies want of wik and absence of desire of the person taken. Once the act of going
on the part of the girl is voluntary and conformable to her own wishes and the
conduct of the girl leaves no doubt that it is so. Raja Ram appellant could not be held
to have either takerrseduced the girl.

The learned single Judge also excluded the offence of abduction by observing that Raja Ram
had neither compelled the prosecutrix by force nor had he adopted any deceitful means to
entice her to go from her house to that of Jai Narain.

The approach and reasoning of the learned single Judge quite manifestly insupportable
both on facts and in law. It clearly ignores important evidence on the record which establishes

beyond doubt that the prosecutrix had been solicited and persuadefhliyaRato leave her
fathes house for being taken to the Bhishamwala well. Indeed, earlier in his judgment the
learned single Judge has himself observed that according to the statement of the prosecutrix,
on receipt of Raja Rafm message as conveyed thgbunis daughter Sona, she contacted Raja
Ram during day time in his house and agreed with him that she (prosecutrix) would
accompany him (Raja Ram) to go to Bhishamwala well at midnight to meet Jai Narain, as the

other members of her family would be slegpat that time. If, according to the learned single
Judge, it was in this background that the prosecutrix had left her@athaise at midnight
and had gone to the house of Raja Ram from where she accompanied Raja Ram to the
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Bhishamwala well, it is difficult to appreciate how Raja Ram could be absolved of his
complicity in taking the prosecutrix out of the keeping of her father, her lawful guardian,
without his consent. It was in our opinion, not at all necessariRéja Ram, himself to go to

the house of the prosecutrix at midnight to bring her from there. Nor does the fact that the
prosecutrix had agreed to accompany Raj Ram to Bhishamwala well take the case out of the
purview of the offence of kidnapping fromwé&ul guardianship as contemplated by Section
361, I.P.C. This is not a case of merely allowing the prosecutrix to accompany Raja Ram
without any inducement whatsoever on his part from her house to Bhishamwala well.

The object of this section seems as muehprotect the minor children from being
seduced for improper purposes as to protect the rights and privileges of guardians having the
lawful charge or custody of their minor wards. The gravamen of this offence lies in the taking
or enticing of a minor nder the ages specified in this section, out of the keeping of the lawful
guardian without the consent of such guardian. Thewotdsa k es or enti ces any T
of the keeping of the lawful guardian of such minor Section 361, are significant. Theeus
of the wordfAKeeping in the context connotes the idea of charge, protection, maintenance
and control: further the guardi@charge and control appears to be compatible with the
independence of action and movement in the minor, the guégantectionand control of
the minor being available, whenever necessity arises. On plain reading of this section the
consent of the minor who is taken or enticed is wholly immaterial: it is only the gu@rdian
consent which takes the case out of its purview. Nitmiscessary that the taking or enticing
must be shown to have been by means of force or fraud. Persuasion by the accused person
which creates willingness on the part of the minor to be taken out of the keeping of the lawful
guardian would be sufficient ttract the section.

In the present case the evidence of the prosecutrix as corroborated by the evidence of
Narain Dass, P.W. 1 (her father), Abinash Chander P.W. 3 (her brother) and Smt Tarawanti
P.W. 4 (her mother) convincingly establishes beyond redde doubt: (1) that Jai Narain
had tried to become intimate with the prosecutrix and to seduce her to go and live with him
and on objection having been raised by her father who asked Jai Narain not to visit his house,
Jai Narain started sending messagéhe prosecutrix through Raja Ram, respondent; (2) that
Raja Ram, respondent, had been asking the prosecutrix to be ready to accompany Jai Narain;

that at about 12 noon on April 4, Raja Ram went to see the prosecutrix at her house and asked
her to visithis house when he would convey Jai Naimimessage to her; (4) that on the same

day after some time Sona was sent by her father to the house of the prosecutrix to fetch her to
his house where the prosecutrix was informed that Jai Narain would come ghatind

would take the prosecutrix away and (5) that Raja Ram accordingly asked the prosecutrix to
visit his house at about midnight so that she may be entrusted to Jai Narain. This evidence
was believed by the learned Additional Sessions Judge who ceahwioe respondent, as
already noticed. The learned single Judge also did not disbelieve her statement. Indeed, in the
High Court the learned counsel for Raja Ram had proceeded on the assumption that the
evidence of the prosecutrix is acceptable, the argurbeing that even accepting her
statement to be correct no offence was made out against Raja Ram. Once the evidence of the

prosecutrix is accepted, in our opinion, Raja Ram cannot escape conviction for the offence of
kidnapping her from her fath@rlawful guardianship. It was not at all necessary for Raja Ram
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to have himself gone to the house of the prosecutrix to bring her from there on the midnight in
question. It was sufficient if he had earlier been solicibmgpersuading her to leave her
fathei®s house to go with him to Jai Narain. It is fully established on the record that he had
been conveying messages from Jai Narain to the prosecutrix and had himself been persuading
her to accompany him to Jai Nar@ngdace where he would hand her over to him.
Indisputably the last message was conveyed by him to the prosecutrix when she was brought
by his daughter Sona from her own house to his and it was pursuant to this message that the
prosecutrix decided to leave Hatheis house on the midnight in question for going to Raja
Rant®s house for the purpose of being taken to Jai N&gilace. On these facts it is difficult

to hold that Raja Ram was not guilty of taking or enticing the prosecutrix out of the keeping
of her fathefs lawful guardianship. Raja R#@maction was the proximate cause of the
prosecutrix going out of the keeping of her father and indeed but for Rajé Ransuasive

offer to take her to Jai Narain the prosecutrix would not have gone out ofapimdtef her

father who was her lawful guardian, as she actually did. Raja Ram actively participated in the
formation of the intention of the prosecutrix to leave her féshbhouse. The fact that the
prosecutrix was easily persuaded to go with Raja Ramdmoot prevent him from being

guilty of the offence of kidnapping her. Her consent or willingness to accompany Raja Ram
would be immaterial and it would be equally so even if the proposal to go with Raja Ram had
emanated from her. There is no doubt aimisibn between taking and allowing a minor to
accompany a person but the present is not a case of the prosecutrix herself leaving éer father
house without any inducement by Raja Ram who merely allowed her to accompany him.

On behalf of the appellantage our attention was drawn to some of the English
decisions for the purpose of illustrating the scope of the protection of minor children and of
the sacred right of their parents and guardians to the possession of minor children under the
English Law. Thdearned counsel citeReg. v. Job Timmmis [169 ER 1260];Reg. V.
Handley [175 ER 890] andReg. V. Robb [176 ER 466]. In the first case Job Timmis was
convicted of an indictment framed upon 9 Geo. IV, Clause 31, Section 20 for taking an
unmarried girl undesixteen out of the possession of her father, and against his will. It was
observed by Erie, C. J. that the statute was passed for the protection of parents and for
preventing unmarried girls from being taken out of possession of their parents against the
will. Limiting the judgment to the facts of that case it was said that no deception or
forwardness on the part of the girl in such cases could prevent the person taking her away
from being guilty of the offence in question. The second decision is &ytfarthe view that
in order to constitute an offence under 9 Geo. IV, Clause 31, Section 20 it is sufficient if by
moral force a willingness on the part of the girl to go away with the prisoner is created; but if
her going away with the prisoner is @aly voluntary, no offence is committed. The last case
was of a conviction under the Statute (24 & 25 Vict. Clause 100, Section 55). There

inducement by previous promise or persuasion was held sufficient to bring the case within the
mischief of the Statet In the English Statutes the expression usedftadse out of the
possessiamand notfiout of the keepingas used in Section 361, I. P. C. But that expression
was construed in the English decisions not to require actual manual possession. It was enough
if at the time of the taking the girl continued under the care, charge and control of the parent:
seeReg. v. Manketelow [6 Cox Crim. Cases 43]. These decisions only serve to confirm our
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view that Section 361 is desigd also to protect the sacred right of the guardians with respect
to their minor wards.

On behalf of the respondent it was contended us a last resort that this Court should be
slow to interfere with the conclusions of the High Court on appeal from &n ofécquittal and
drew our attention to an unreported decision of this Courshantiranjan Majumdar V.
Abhovananda Brahmachari. The decision cited was given by this Court on appeal by the
complainant. In any event it was observed there that the caraptaappellant had not been able
to satisfy the court that any grave miscarriage of justice had been caused with the result that he
could not be permitted to urge grounds other than those which are fit to be urged at the

time of obtaining special leave @ppeal. The decision of the High Court there could not
fieven remotely be characterised as unreasonablese the language of this Codlftough it

might have been possible to take the view that the circumstances found by the High Court
were not adequatfor enabling it to set aside the verdict of the jury and examine the evidence
for itself. In the present case the acquittal by the High Court is clearly erroneous both on facts
and in law and keeping in view the nature of the offence committed we cotisati¢here is
clearly failure of justice justifying interference by this Court under Article 136 of the
Constitution. The result is that the appeal is allowed and setting aside the order of the High
Court acquitting Raja Ram, respondent, we restore iither @f the Second Sessions Judge
affirming both the conviction and sentence as imposed by the trial court. Raja Ram,
respondent should surrender to his bail bond to serve out the sentence.

*kkk



SEXUAL OFFENCES
Kanwar Pal Singh Gill v. State (Admn., U.T. Chandigarh) through Secy.
AND
Mrs. Rupan Deol Bajaj v. Kanwar Pal Singh Gill
(2005) 6 SCC161

K.G. BALAKRISHNAN, J.: 1. The appellant in Criminal Appeal No. 1032 of 1998 was
found guilty of the offence punishable under Sections 354 and 509 loidibe Penal

Code. He challenges his conviction and sentence in this appeal. Criminal Appeal No.
430 of 1999 has been preferred by the complainant in that case and she prays that the
punishment imposed on the accused should be enhanced. Both the agpbabsdr
together and disposed of by this common judgment.

On 18.7.1988, a senior IAS officer, holding the post of Financial Commissioner and
Secretary to the Government of Punjab, invited some of the IAS officers and IPS
officer working at Chandigarh, fa dinner at 8.30 pm at his residence in Sector 16 of
Chandigarh. Apart from the IAS and IPS officers, there were a few advocates,
including the Advocate General of the State of Punjab and also some journalists and
press correspondents working with somadiag newspapers. The guests assembled
around 8.30 pm. Ladies were sitting in a seirtle slightly away from the male
guests. As per the allegation in the complaint preferred by the husband of the
prosecutrix, the accused, who was then the Director @eotPolice of the State of
Punjab, came and occupied a chair which was lying vacant at the place where the
ladies were sitting. The accused then called out the prosecutrix and asked her to sit
near him as he wanted to talk to her about something. Wherdkecutrix was about

to sit on the chair lying near the accused, the latter suddenly pulled the chair close to
him and it is alleged that the prosecutrix felt slightly embarrassed and she managed to
pull the chair back and sat on it. The accused agai to pull the chair close to his

chair whereupon the prosecutrix got up from the chair and returned to her original
seat. The further allegation is that about ten minutes later, the accused came near the
prosecutrix and asked her to come along with Ailre prosecutrix strongly objected

to his behaviour, but the accused was not prepared to change his tone and tenor and
again he asked the prosecutrix to accompany him. The prosecutrix further alleged that
she became frightened as the accused blocked heandashe tried to get away from

the place whereupon the accused slapped on the posterior of the prosecutrix and the
same was done in the presence of other guests. The prosecutrix then made a complaint
to the host and told him that the behaviour of thaised was obnoxious and that he

was not fit for a decent company. The accused was then gently removed from the
place. The prosecutrix made a complaint to the Joint Director, Intelligence Bureau,
who was present there. The prosecutrix narrated the incaéet husband who was
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also present there. On the next day, that }2 Jd9ly, 1938, the prosecutrix sought an
appointment with the Chief Secretary and recounted the entideiricto him and
requested him to take suitable action against the accused. The prosecutrix met the
Advisor to the Governor of Punjab and gave a full and detailed account of the incident
that had happened at the dinner party. The prosecutrix explainedicttient to the

then Secretary to the Governor and also met the Governor. thLHQ, 1988, the
petitioner gave a written complaint to the police and a case was registered, but no
further steps were taken. After about four months, the husband of theyirostlied

a complaint before the Chief Judicial Magistrate, Chandigarh, alleging commission of
offence punishable under Sections 341, 342, 352, 354, 355 and 509 IPC. Thereupon
the accused preferred a criminal revision under Section 482 of the Cr.l.Ghean

High Court quashed the complaint as well as further proceedings pursuant to the case
registered by the police. The prosecutrix and her husband jointly challenged the
verdict of the High Court before this court and the judgment of the High Courtetvas s
aside and the Chief Judicial Magistrate was directed to take cognizance of the offence
under Sections 354 and 509 IPC. The Chief Judicial Magistrate later framed the
charges and after a fifledged trial the accused was found guilty of the offence
punishable under Section 354 and 509 IPC. He was sentenced to undergo
imprisonment for a period of three months and pay a fine of Rs. 500 for the offence
under Section 354; and for the offence under Section 509 IPC, punishment of simple
imprisonment for a pesd of two months and a fine of Rs. 20@kre imposed on the
accused. In the appeal preferred by the accused, the Sessions Judge confirmed the
conviction, but altered the sentence and the accused was directed to be released on
probation in lieu of custodissentence. The fine was enhanced to Rs. 50,000 with a
further direction to pay half of it to the complainant. The accused challenged the same
in the revision before the High Court. The High Court did not interfere with the
conviction of the accused und&ections 354 and 509. However, the fine was
enhanced to Rs. 2,00,00Gnd the entire amount was directed to be paid to the
prosecutrix. An amount of Rs. 25,000as directed to be paid as costs by the
accused. The judgment of the High Court is challerigethe accused as well as the
complainant.

The accusedppellant in Criminal Appeal No. 1032/98 raised many contentions
before us. The counsel for the appellant disputed the correctness of the findings on
various grounds, and even the factual findingterea by the court were seriously
disputed. It was contended that no such incident had happened and this was a part of a
conspiracy to malign the appellant who had to take so many serious actions to control
the activities of the militants which were at itsak during that time. It is alleged that

the accused was able to control the militant operations of the terrorists and got
commendations from the Government and other administrators and this was not liked
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by many topranking bureaucrats and as part of the conspiracy, the entire case was
falsely foisted on him. It was also submitted by the appellant's counsel that the
complaint itself was filed after a period of three mordhd the witnesses who were
examined were all interested witnesses and most relevant witnesses who were alleged
to have witnessed the occurrence were not examined. A pointed reference was also
made to the neexamination of some of the withesses cited leydiosecution.

It is true that there was some delay in filing the complaint before the Magistrate, but
that by itself was not sufficient to reject the complaint put forward by the prosecutrix.

It is important to note that she recounted the entire incidemediately to the Chief
Secretary and other officers and raised objections and also sought for stringent action
against the accused. When she failed in all these attempts, she and her husband filed
the criminal complaint before the Chief judicial Magasé. There is nothing to
suggest that the prosecutrix acted in connivance with some others and that she
hatched a conspiracy to malign the accused. If the whole incident is viewed in correct
perspective, it is clear that the behaviour of the accused omiateeof the incident

was not consistent with the high standard expected of -sattqing police officer.

The findings of the various courts are to the effect that the accused gently slapped on
the posterior of the prosecutrix in the presence of somegyuéss act on the part of

the accused would certainly constitute the ingredient of Section 354 IPC. It is proved
that the accused used criminal force with intent to outrage the modesty of the
complainant and that he knew fully well that gently slappinghenposterior of the
prosecutrix in the presence of other guests would embarrass her. Knowledge can be
attributed to the accused that he was fully aware that touching the body of the
prosecutrix at that place and time would amount to outraging her modhzstyit

been without any culpable intention on the part of the accused, nobody would have
taken notice of the incident. The prosecutrix made such a hue and cry immediately
after the incident and the reaction of the prosecutrix is very much relevang toatek

of the whole incident. The accused being a police officer of the highest rank should
have been exceedingly careful and failure to do so and by touching the body of the
complainant with culpable intention he committed the offence punishable under
Sedion 354 and 509 IPC. In view of the findings of fact recorded by the two courts
and affirmed by the High Court in revision, the order of the High Court cannot be set
aside on the mere assertion by the accused that the whole incident was falsely foisted
on him with ulterior motives. Therefore, we find no merit in the appeal preferred by
the accused. The appeal is dismissed accordingly.

In the appeal preferred by the complainant, learned senior counsel Ms. Indira Jaising
contended that crimes against wonaaa on the rise and the court should have
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dealt with the matter severely and the accused should not have been released on
probation.

The incident happened in 1988. Despite élseused holding a high position in the
state police, the various courts found him guilty of the offence punishable under
Section 354 and 509 IPC and that by itself is setting a model for others and would
enhance the faith in the judicial system. The aedusad completed the period of
probation. There was no occasion for any complaint or violation of any of the terms
of the bond. At this juncture, we do not think that it is past and proper to resort to any
other punishment. In our view, the criminal appial 430 of 1999 preferred by the
complainant against the judgment of the High Court is without any substance and the
same is dismissed accordingly.

The counsel for the appellant in this appeal submitted that the complainant has no
intention of withdrawig Rs. 2 lakhs ordered to be paid to her by way of
compensation and that the amount may be given to any women's organization
engaged in doing service for the cause of women. The amount may be lying now in
the court deposit with the High Court of Punjab &tatyana. We leave the matter to

the Chief Justice of the High Court of Punjab and Haryana to deal with the said
compensation amount in an appropriate manner as prayed for by the complainant. A
copy of this judgment shall be sent to the Registrar of thé Bigurt of Punjab and
Haryana.
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KOSHAL, J. - This appeal by special leave is directed against the judgment dated the 12th
Oct. 1976 of the High Court of Judicature at Bombay (Nagpur Bench) revargingment

of acquittal of the two appellants of an offence under Section 376 read with Section 34 of the
Indian Penal Code recorded by the Sessions Judge, Chandrapur, on the 1stof June 1974, and
convicting Tukaram, appellant No.1 of an offence under &e@b4 of the Code and the
second appellant named Ganpat of one under Section 376 thereof. The sentences imposed by
the High Court on the two appellants are rigorous imprisonment for a year and 5 years
respectively.

Briefly stated the prosecution casehs. Appellant No.1, who is a Head Constable of
police, was attached to the Desai Gunj police station in March 1972 and so was appellant
No.2, who is a police constable.

Mathura (P.W.l) is the girl who is said to have been raped. Her parents died when sh
was a child and she is living with her brother, Gama (P.W.3). Both of them worked as
labourers to earn a living. Mathura (P.W.1) used to go to the house of Nushi (P.W.2) for
work and during the course of her visits to that house, came into contact shittk,Avho
was the sistés son of Nushi (P.W.2) and was residing with the latter. The contact developed
into an intimacy so that Ashok and Mathura (P.W.1) decided to become husband and wife.

On the 26th of March 1972, Gama (P.W.3) lodged report Bxafpolice station Desai
Gunj alleging that Mathura (P.W.1) had been kidnapped by Nushi (P.W.2), her husband
Laxman and the said Ashok. The report was recorded by Head Constable Baburao (P.W.8) at
whose instance all the three persons complained against laaswdathura (P.W.1) were
brought to the police station at about 9 p.m. and who recorded the statements of the two
lovers. By then it was about 10.30 p.m. and Baburao (P.W.8) told them to go after giving
them a direction that Gama (P.W.3) shall bring aycopthe entry regarding the birth of
Mathura (P.W.1) recorded in the relevant register and himself left for his house as he had yet
to take his evening meal. At that time the two appellants were present at the police station.

After Baburao (P.W.8) had ge away, Mathura (P.W.1), Nushi (P.W.2), Gama (P.W.3)
and Ashok started leaving the police station. The appellants, however, asked Mathura
(P.W.1) to wait at the police station and told her companions to move out. The direction was
complied with. Immediatg thereafter Ganpat appellant took Mathura (P.W.1) into a latrine
situated at the rear of the main building, loosened her underwear, lit a torch and stared at her
private parts. He then dragged her to a chhapri which serves the main building as its back
verandah. In the chhapri he felled her on the ground and raped her in spite of protests and
stiff resistance on her part. He departed after satisfying his lust and then Tukaram appellant,
who was seated on a cot nearby, came to the place where Mathurd) (Wa&/.and fondled
her private parts. He also wanted to rape her but was unable to do so for the reason he was in
a highly intoxicated condition.

Nushi (P.W.2), Gama (P.W.3) and Ashok, who had been waiting outside the police
station for Mathura (P.W.1) gw suspicious when they found the lights of the police station
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being turned off and its entrance door being closed from within. They went to the rear of the
police station in order to find out what the matteswso light was visible inside and when
Nushi (P.W.2) shouted for Mathura (P.W.1) there was no response. The noise attracted a
crowd and some time later Tukaram appellant emerged from the rear of the police station,
and on an enquiry from Nushi (P.W.2)tsth that the girl had already left. He himself went

out and shortly afterwards Mathura (P.W.1) also emerged from the rear of the police station
and informed Nushi (P.W.2) and Gama (P.W.3) that Ganpat had compelled her to undress
herself and had raped her.

Nushi (P.W.2) took Mathura (P.W.1) to Dr. Khune (P.W.9) and the former told him that
the girl was subjected to rape by a police constable and a Head Constable in police station
Desai Gunj. The doctor told them to go to the police station and lodge atreger

A few persons brought Head Constable Baburao (P.W.8) from his house. He found that
the crowd had grown restive and was threatening to beat Ganpat appellant and also to burn
down the police station. Baburao (P.W.8), however was successful iragegihe crowd
to disperse and thereafter took down the statement (Ex.5) of Mathura (P.W.1) which was
registered as the first information report.

Mathura (P.W.1) was examined by Dr. Kamal Shastrakar at 8 p.m. on the 27th of March
1972. The girl had no jary on her person. Her hymen revealed old ruptures. The vagina
admitted two fingers easily. There was no matting of the pubic hair. The age of the girl was
estimated by the doctor to be between 14 and 16 years. A sample of the pubic hair and two
vaginalsmear slides were sent by the doctor in a sealed packet to the Chemical Examiner
who found no traces of semen therein. Presence of semen was however detected @m the girl
clothes and the pyjama which was taken off the person of Ganpat appellant.

The leared Sessions Judge found that there was no satisfactory evidence to prove that

Mathura was below 16 years of age on the date of the occurrence. He further held that she
wasfia shocking liab whose testimonyjiis riddled with falsehood and improbabiliteeBut

he observed thafithe farthest one can go into believing her and the corroborative
circumstances, would be the conclusion that while at the Police Station, she had sexual
intercourse and that, in all probability, this was with accusedonél@ added dwever that

there was a world of difference betwe@sexual intercourseandfiraped, and that rape had

not been proved in spite of the fact that the defence version which was a bare denial of the
allegations of rape, could not be accepted at its face .vhlleidurther observediFinding

Nushi angry and knowing that Nushi would suspect something fishy, she (Mathura) could not
have very well admitted that of her own free will, she had surrendered her body to a Police
Constable. Thecrowd included her lover Akhand she had to sound virtuous before him.
This is whythis is a possibiliyshe might have invented the story of having been confined at
the Police Station and raped by accused no.2. Mathura is habituated to sexual intercourse, as
is clear from the tégnony of Dr. Shastrakar, and accused No.2 is no novice. He speaks of
nightly discharges. This may be untrue, but there is no reason to exclude the possibility of his
having stained his pyjama with semen while having sexual intercourse with

persons othahan Mathura. The seminal stains on Mathura can be similarly accounted for.

She was after all living with Ashok and very muohi | o v e wadabdhiherhconeidéded
that the prosecution had failed to prove its case against the appellants.
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The High Court took note of the various findings arrived at by the learned Sessions
Judge and then itself proceeded to shift the evidence bearing in mind the principle that a
reversal of the acquittal would not be justifiedthie view taken by the trial court was
reasonably possible, even though the High Court was inclined to take different view of the
facts. It agreed with the learned Sessions Judge in respect of his finding with regard to the
age of Mathura (P.W.1) but theeld that the deposition of the girl that Ganpat appellant
had sexual intercourse with her was reliable, supported as it was by circumstantial
evidence, especially that of the presence of stains of semen on the clothes of the girl and
Ganpat appellant. Thiact that semen was found neither on the pubic hair nor on the
vaginalsmears taken from her person was considered to be of no consequence by reason
of the circumstance that the girl was examined by the lady doctor about 20 hours after the
event, and of ta probability that she had taken a bath in the meantime. The High Court
proceeded to observe that although the learned Sessions Judge was right in saying that

there was a world of difference between sexual intercourse and rape, he erred in
appreciating th difference between consent afghssive submissian In coming to the
conclusion that the sexual intercourse in question was forcible and amounted to rape, the
High Court remarked:

Besides the circumstances that emerge from the oral evidence on ttik vexo
have to see in what situation Mathura was at the material time. Both the accused were
strangers to her. It is not the case of the defence that Mathura knew both the accused
or any of them since before the time of occurrence. It is therefore, inkligidly
improbable that Mathura on her part would make any overtures or invite the accused
to satisfy her sexual desire. Indeed it is also not probable that a girl who was involved
in a complaint filed by her brother would make such overtures or advances.
initiative must, therefore, have come from the accused and if such an initiative comes
from this accused, indeed she could not have resisted the same on account of the
situation in which she had found herself especially on account of a complaiftyfiled
her brother against her which was pending enquiry at the very police station. If these
circumstances are taken into consideration it would be clear that the initiative for
sexual intercourse must have come from the accused or any of them and sheuiadito
without any resistanceé. Mere passive or helpless
its resignation to the oth@rlust induced by threats or fear cannot be equated with the

desire or will, nor can furnish an answer by the mere fact that the sexuasaaotin
opposition to such desire or volitioné. On the
fact that Mathura was involved in a complaint filed by her brother and that she was

alone at the police station at the dead hour of night, it is more probabléh¢ha

initiative for satisfying the sexual desire must have proceeded from the accused, and

that victim Mathura must not have been a willing party to the act of the sexual

intercourse. Her subsequent conduct in making statement immediately not only to her

relatives but also to the members of the crowd leave no manner of doubt that she was

subjected to forcible sexual intercourse.

In relation to Tukaram appellant, the High Court did not believe that he had made any
attempt to rape the girl but took her wdod granted in so far as he was alleged to have
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fondled her private parts after the act of sexual intercourse by Ganpat appellant.lt was in these
premises that the High Court convicted and sentenced the appeltaaforesaid.

The main contention which has been raised before us on behalf of the appellants is that
no direct evidence being available about the nature of the consent of the girl to the alleged act
of sexual intercourse, the same had to be infdrogd the available circumstances and that

from those circumstances it could not be deduced that the girl had been subjected to or was
under any fear or compulsion such as would justify an inference dip@sgive submissian

and this contention appedrsus to be welbased. As pointed out earlier, no marks of injury
were found on the person of the girl after the incident and their absence goes a long way to
indicate that the alleged intercourse was a peaceful affair, and that the story of a stiff
resigance having been put up by the girl is all false. It is further clear that the averments on
the part of the girl that she had been shouting loudly for help are also a tissue of lies. On these

two points the learned Sessions Judge and the High Couhiadtsthe same view. In coming

to the conclusion that the consent of the girl was a ca$passive submissian the High

Court mainly relied on the circumstance that at the relevant time the girl was in the police
station where she would feel helplesshia presence of the two appellants who were persons

in authority and whose advances she could hardly repel all by herself and inferred that her
submission to the act of sexual intercourse must be regarded as the result of fear and,
therefore, as no consentthe eye of law. This reasoning suffers from two errors. In the first
place, it loses sight of the fact which was admitted by the girl in-excsination and which

has been thus described in the impugned judgment:

She asserted that after Baburao temmbrded her statement before the occurrence,
she and Gama had started to leave the police station and were passing through the
front door. While she was so passing, Ganpat caught her. She stated that she knew
the name of accused No.2 as Ganpat from Heatsi@ble Baburao while giving her
report Ex. 5. She stated that immediately after her hand was caught by Ganpat she
cried out. However, she was not allowed to raise the cry when she was being taken to
the latrine but was prevented from doing so. Evenls®,h&d cried out loudly. She
stated that she had raised alarm even when the underwear was loosened at the latrine
and also when Ganpat was looking at her private parts with the aid of a torch. She
stated that the underwear was not loosened by her.

Now thecries and the alarm are, of course, a concoction on her part but then there is no
reason to disbelieve her assertion that after Baburao (P.W.8) had recorded her statement, she
and Gama had started leaving the police station and were passing throughattheeedoor
when Ganpat appellant caught hold of her and took her away to the latrine. And if that be
so, it would be preposterous to suggest that although she was in the company of her brother
(and also perhaps of Ashok and her aunt Nushi) and had pictaft the police station,
she would be so ovawed by the fact of the appellants being persons in authority in the
circumstance that she was just emerging from a police station that she would make no
attempt at all to resist. On the other hand, heurahimpulse would be to shake off the
hand that caught her and cry out for help even before she noticed who her molester was. Her
failure to appeal to her companions who were no other than her brother, her aunt and her
lover, and her conduct in meekiifaving Ganpat appellant and allowing him to have his
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way with her to the extent of satisfying his lust in full, makes us feel that the consent in
guestion was not a consent which could be brushed asighessve submission.

Secondly, it has to be borne in mind that the onus is always on the prosecution to prove
affirmatively each ingredient of the offence it seeks to establish and that such onus never
shifts. It was, therefore, incumbent on it to makethat all the ingredients of Section 375 of
the I.P.C. were present in the case of the sexual intercourse attributed to Ganpat appellant.

The section itself states in clauses thirdly and fourthly as to when a consent would not
be a consent within the meagi of clause Secondly. For the proposition that the requisite
consent was lacking in the present case, reliance on behalf of the State can be placed only on
clause thirdly so that it would have to be shown that the girl had been put in fear of death or
hurt and that was the reason for her consent. To this aspect of the matter the High Court was
perhaps alive when it talked dipassive submissionbut then in holding that the
circumstances available in the present case make out a case of fear on théhpagtrbfit
did not give a finding that such fear was shown to be that of death or hurt, and in the
absence of such a finding, the alleged fear would not vitiate the consent. Further, for
circumstantial evidence to be used in order to prove an ingrasfiant offence, it has to be
such that it leads to no reasonable inference other than that of guilt. We have already pointed
out that the fear which clause thirdly of Section 375 speaks of is negatived by the
circumstance that the girl is said to have biedeen away by Ganpat right from amongst her
near and dear ones at a point of time when they were all leaving the police station together
and were crossing the entrance gate to emerge out of it. The circumstantial evidence
available, therefore, is not onlyapable of being construed in a way different from that
adopted by the High Court but actually derogates in no uncertain measure from the inference
drawn by it.

In view of what we have said above, we conclude that the sexual intercourse in
guestion is noproved to amount to rape and that no offence is brought home to Ganpat
appellant.

The only allegation found by the High Court to have been brought home to Tukaram
appellant is that he fondled the private parts of the girl after Ganpat had left herighhe H
Court itself has taken note of the fact that in the first information report (Ex. 5) the girl had
made against Tukaram serious allegations on which she had gone back at the trial and the acts
covered by which she attributed in her deposition to Gaingtdad. Those allegations were
that Tukaram who had caught hold of her in the first instance, had taken her to the latrine in
the rear of the main building, had lit a torch and had stared at her private parts in the torch
light. Now if the girl could alte her position in regard to these serious allegations at will,
where is the assurance that her word is truthful in relation to what she now says about
Tukaram? The High Court appears to have been influenced by the fact that Tukaram was
present at the polkicstation when the incident took place and that he left it after the incident.
This circumstance, in our opinion, is not inculpatory and is capable of more explanations than
one. We do not, therefore, propose to take the girl at her word in relation @rafiuk
appellant and hold that the charge remains wholly unproved against him.
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In the result, the appeal succeeds and is accepted. The judgment of the High Court is
reversed and the conviction recorded againswvel as the sentences imposed upon the
appellants by it are set aside. Appeal allowed.

*kkk



AN OPEN LETTER TO THE CHIEF JUSTICE OF INDIA*

Your Lordship:

We as Indian citizens and teachers of law, take the liberty of writing this open letter to
focus judicial attention and public debate over a decision rendered by the Supreme Court on
September 15, 1978 which has been recently reported. The decision was rendered by Justices
Jaswant Singh, Kailasham and KoshalTimkaram v. State of Maharashtrgd(1979)2 SCC
143].

The facts of the case are briefly as follows. Mathura, a young girl of the afg #vas an
orphan who lived with her brother, Gamma, both of them are labourers. Mathura developed a
relationship with Ashok, the cousin of Nushi at whose Bosise used to work, and they
decided to get married. On March 26, 1972, Gama lodged a report that she was kidnapped by
Nushi, her husband and Ashok. They were all brought to the police station at 9 p.m. when their
statements were recorded. When everyoagest leaving the police station, around 10:30 p.m.
Tukaram, the head constable and Ganpat, a constable, directed that Mathura remain at the
police station. What happened thereafter is best described in words of Justice Koshal, who
wrote the decision of ehcourt:

Immediately thereafter Ganpat took Mathura into the latrine situated at the rear of the main
building, loosened her underwear, lit a torch and stared at her private parts. He then dragged
her to a chhapri. In the chhapri he felled her on the rgtcand raped her in spite of her
protests and stiff resistance on her part. He departed after satisfying his lust and then Tukaram,
who was seated in the cot nearby, came to the place where Mathura was and fondled her
private parts. He also wanted to rdqm but was unable to do so because for the reason that he
was in a highly intoxicated condition.

There was natural anxiety outside the police station as the lights were put off and doors
bolted. They shouted for Mathura but to no avail. A crowd collectbdrtly after Tukaram
emerged to announce that Mathura had already left. Mathura then emerged and announced that
she had been raped by Ganpat. The doctor to whom people approached advised them to file a
report with the police. Head Constable Baburao brasight from his home to the station, by
the fear of the restive crowd, and first information report was lodged.

Mathura was examined by the doctor on March 27. She had no injury. Her hymen revealed
old ruptures. Other aspects of physical examinationatedethat she had intercourse in the
past. Presence of semen was detected on her pubic hair, on her clothes and the pyjama of
Ganpat.

The Sessions Judge found this evidence insufficient to convict the accused. The farthest he
would go was to hold that Matira had sexual intercourse with Ganpat! But sexual intercourse
cannot be equated with rape; there was "a world of difference”, in law, between the two. He
feared that Mathura had cried 'rape’ in order to prove herself ‘virtuous' before the crowd which
included her lover. He was also not sure that the semen on clothes was from intercourse with
Tukaram, and although he was disinclined to accept Tukaram's claim that semen on his

(1979) 4 SCC 1
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trouses was due to habitual nocturnal discharges, he entertained the possibility that the semen
stains on his clothes may well be due to the possibility of his having intercourse "with persons
other than Mathura".

The Bombay High Court (Nagpur Bench) revertiggl finding and sentenced Tukaram for
rigorous imprisonment for one year and Ganpat for five years. Its grounds for reversal were
that since both these 'gentlemen' were perfect strangers to Mathura, it was highly unlikely that
"she would make any overtures invite the accused to satisfy her sexual desires". Nor could
she have resisted her assailants. The High Court came to the conclusion that the policemen had
"taken advantage of the fact that Mathura was involved in a complaint filed by her brother, and
she was alone in the dead hour of the night" in a police station. This proved that she could not
have in any probability, consented to intercourse.

Your Court, Your Lordship, reversed the High Court verdict. The reasons given by Justice
Koshal are as faliws. First, Justice Koshal held that as there were no injuries shown by
medical report, the story of "stiff resistance having been put up by the girl is all false" and the
"alleged intercourse was a peaceful affair". Second, the court disbelieves thertgsif the
girl that she shouted "immediately after her hand was caught by Ganpat”, that she was not
allowed to shout when she was taken to latrine and "that she had raised the alarm even when
the underwear was loosened and Ganpat was looking at heteppads with the aid of a
torch".

The Court holds that the "cries and alarms are, of course, a concoction on her part". This is
said because when she was leaving police station with her brother, Ganpat had caught her by
arm and she made no attempt toigtet then. The Court says "If that be so, it would be
preposterous to suggest that although she was in the company of her brother... she would be so
overawed by the fact of appellants being persons in authority or the circumstance that she was
just emergng from a police station that she would make no attempt at all to resist". Third, the
Court holds that under Section 375 of the Penal Code, only the "fear of death or hurt" can
vitiate consent for sexual intercourse. There was no such finding recoraedirdimstantial
evidence must be such also as lead to "reasonable evidence of guilt". While the High Court
thought there was such reasonable evidence, the Supreme Court did not. Tukaram too was held
not guilty because Mathura had in her deposition atethfar more serious things to him and
later attributed these acts to Ganpat instead. The fact that Tukaram was present when the
incident took place and that he left it soon after the incident, says the Court, is "not inculpatory
and is capable of more dapations than one". But these other explanations are not at all
indicated by Justice Koshal in his judgment.

Your Lordship, this is an extraordinary decision sacrificing human rights of women under
the law and the Constitution. The Court has providedagent analysis as to why the factors
which weighed with the High Court were insufficient to justify conviction for rape. She was in
the police station in the "dead hour of night". The High Court found it impossible to believe
that she might have taken tiative for intercourse. The fact remains that she was asked to
remain in the police station even after her statement was recorded and her friends and relations
were asked to leave. Why? The fact remains that Tukaram did nothing whatsoever to rescue
the grl from Ganpat. Why? The Court says in its narration of facts, presumably based on the
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trial court records, that Tukaram was intoxicated. But this is not considered material either.
Why? Why were théights closed and doors shut?

Your Lordship, does the Indian Supreme Court expect a young git ¥4ars old, when
trapped by two policemen inside the police station, to successfully raise alarm for help? Does
it seriously expect the girl, a labourdn put up such stiff resistance against vimlilt
policemen so as to have substantial marks of physical injury? Does the absence of such marks
necessarily imply absence of stiff resistance? If anything it is Ganpat's body which would have
disclosed marksf such resistance by Mathura, like clawing and biting.

May be, the evidence of shouts for help and 'stiff resistance’ is all "a tissue of lies". But
does the absence of shouts justify an easy inference of the consensual intercourse in a police
station? [pcidentally, what would be the Court's reaction if the victim was dumb or gagged?)

In any event, how could the fact of shouting within closed doors of a police station be
established in such cases?

In restoring the decision of the Sessions Judge, deeStipreme Court of India really
believe with him that Mathura had "invented" the story of rape, and even the confinement in
the police station, in order to souffidirtuou before Ashok? Does the Court believe that
Mathura was so flirtatious that even whear brother, her employer and her lover were
waiting outside the police station that she could not let go the opportunity of having fun with
two policemen and that too in the area adjoining a police station latrine? Does it believe with
the Session Judgbat Mathura washabituated to sexual intercouést® such an extent? And
therefore further think that the semen marks on Matsurair and clothing could have come
from further sexual activities between the police incident and the next morning wheashe
medically examined? What about semen marks on Ganpetusers? Why this double
standard? Ganp@tsexual habits give him the benefit of doubt of haviaged Mathura; her
sexual habits make the Court disbelieve the story of the rape altogether!

We also find it surprising that the Supreme Court should have only focused on the third
component of Section 375 of the Indian Penal Code, which applies when rape is committed
with the womeis consent, whefiher consent has been obtained by putting herindedeath
or hurd. But the second component of Section 375 is when rape occurs without her consent.
There is a clear difference in law, and in common sense, betaamissiodandéconseni

Consent involves submission, but the reverse is not neitgdase. Nor is the absence of
resistance necessarily indicative of consent. It appears from the fact as stated by the Court and
its holdings, that there was submission on the part of Mathura. But where was the finding on
crucial element of consent?

It may be that in the strict law Ganpat was charged with rape on the third component of
description of rape. In that case, the issue before the Court was simply whether the act was
committed with her consent, under fear of death or hurt. But still the quegtiether there
was @&onsenbwas quite relevant: indeed it was crucial. From the facts of the case, all that is
established is submission, and not consent. Could not their Lordships have extended their
analysis ofcconsendin a manner truly protective dhe dignity and right of Mathura? One
suspects that the Court gathered an impression from Mé&hHiaison with her lover that she
was a person of easy virtue. Is the taboo againginprédal sex so strong as to provide a
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license to Indian police to rape young girls? Or to make them submit to their desires at police
stations?

My Lord, the ink is hardly dry on the decisionandini Satpathy[(1978) 2 SCC 424]
when the Supreme Court, speaking tlgtouustice Krishna lyer, condemned the practice of
calling women to the police station in gross violation of section 160(1) of the Criminal
Procedure Code. Under that provision, a woman shall not be required to attend the police
station at any other pladban her place of residence. The Court stateldandini that it fiis
quite probable that the very act of directing a woman to come to the police station in violation
of section 160(1) Cr PC may make for tension and negate voluntarinidss observation
was made in the context of the right against-s@lfimination; is it any the less relevant to
situations ofrapédor, as the Court wishes to putdntercourséin a police station?

Certainly, the hope expressed by Justice lyer fitnditen the big fighforensic battle the
small gain victorg has been belied. The law made for Nandini Satpathy does not, after all,
apply to helpless Mathuras of India. There is not a single word condemning the very act of
calling Mathura, and detaining her, at the poliegisn in gross violation of the law of the land
made by Parliament and so recently reiterated by the Supreme Court. Nor is there a single
word in the judgement condemning the use of police station as a theatre of rape or submission
to sexual intercoursd@.here is no direction to the administration to follow the law. There are
no strictures of any kind.

The court gives no consideration whatsoever to the smmaomic status, the lack of
knowledge of legal rights, the age of victim, lack of access to egaices, and the fear
complex which haunts the poor and the exploited in Indian police stations. May we
respectfully suggest that yourself and your distinguished colleagues visit incognito, wearing
the visage of poverty, some police stations in villaggjeining Delhi?

My Lord, your distinguished colleagues and yourself have earned anetkd place in
contemporary Indian history for making preservation of democracy and human rights a
principal theme of your judicial and exipadicial utterances, eecially after March 77. But a
case like this with its coldlooded legalism snuffs out all aspirations for the protection of
human rights of millions of Mathuras in the Indian countryside. Why so?

No one can seriously suggest that all policemen aretsafespite massive evidence of
police maltreatment of women in custody which rocked the state of Madhya Pradesh-in 1977
78 and Andhra Pradesh Remeeza Bee's cas®t too long ago, we could agree with the
Court were it to say it explicitly that the ddog of judicial notice cannot be used to negative
the presumption of innocence, even in such type of cases. But must presumption of innocence
be carried so far as to negative all reasonable inference from circumstantial evidence?

Mathura, with all her pdicaments, has been fortunate that her problem reached the High
Court and your Court. But there are, millions of Mathuras in whose situations even the first
information reports are not filed, medical investigations are not made in time, who have no
accesdo legal services at any level and who rarely have the privilege of vocal community
support for their plight.

The Court, under your leadership, has taken great strides for civil liberties in cases
involving affluent urban women (e.g., Mrs. Maneka Ganhifitg. Nandini Satpathy). Must
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illiterate, labouring, politically mute Mathuras of India be continually condemned to their pre
constitutional Indian fate?

What more can we say? We can only appeal intlesion, to have the case be reheard, as
an unusual situation by a larger bench, and if necessary by even the Full Court. This may
appear to your Lordship as a startlingly unconventional, and even a naive, suggestion. But
nothing short of protection of man rights and constitutionalism is at stake. Surely, the plight
of millions of Mathuras in this country is as important as that of Golak Nath, and His Holiness
Kesavananda Bharati, challenging the validity of restriction on the right to property as a
fundamental right; whose case were heard by a full court.

May be on reexamination Ganpat and Tukaram may stand acquitted for better reasons
than those now available. But what matters is a search for liberation from the colonial and
maledominated notions ofvhat may constitute the element of consent, and the burden of
proof for rape which affect many Mathuras on the Indian countryside.

You will no doubt forgive us for this impertinence of writing an open letter to you. But the
future of judicial protection ohuman rights at grass roots level in India at the turn of the
century, a concern we all share as citizens and as lawmen, leave us with no other and better
alternative.

With best regards and greetings, we remain,

Sincerely yours,
Upendra Baxi

Vasudhabhagamwar
Delhi Raghunath Kelkar
September 16, 1979 Lotika Sarkar
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State of Punjabv. Gurmit Singh
(1996) 2 SCC 384

DR. ANAND, J. - The prosecutrix a young girl below 16 years of age, was studying in the

10th class at the relevant time ino@&rnmentHigh School, Pakhowal. The matriculation
examinations were going on at the material time. The examination centre of the prosecutrix
was located in the bo§#igh School, Pakhowal. On 3 1984 at about 12.30 p.m. after
taking her test in Geographthe prosecutrix was going to the house of her maternal uncle,
Darshan Singh, and when she had covered a distance of about 100 karmas from the school, a
blue Ambassador car being driven by a Sikh youth aged 20/25 years came from behind. In
that car Gurnti Singh, Jagjit Singh @ Bawa and Ranjit Singh accused were sitting. The car
stopped near her. Ranjit Singh accused came out of the car and caught hold of the prosecutrix
from her arm and pushed her inside the car. Accused Jagijit Singh @ Bawa put his trend o
mouth of the prosecutrix, while Gurmit Singh accused threatened the prosecutrix, that in case
she raised an alarm she would be done to death. All the three accused (respondents herein}
drove her to the tube well of Ranijit Singh accused. She was takbe &othad of the tube

well. The driver of the car after leaving the prosecutrix and the three accused persons there
went away with the car. In the said kotha Gurmit Singh compelled the prosecutrix to take
liquor, misrepresenting to her that it wasc@i Her refusal did not have any effect and she
reluctantly consumed liquor. Gurmit Singh then got removed her salwar and also opened her
shirt. She was made to lie on a cot in the kotha while his companions guarded the kotha from
outside. Gurmit Singh eomitted rape upon her. She raised roula as she was suffering pain
but Gurmit Singh threatened to kill her if she persisted in raising alarm. Due to that threat, she
kept quiet. After Gurmit Singh had committed rape upon her, the other two accused, who
were earlier guarding the kotha from outside, came in on by one and committed rape upon
her. Jagjit Singh alias Bawa committed rape on her after Gurmit Singh and thereafter Ranijit
Singh committed rape on her. Each one of the accused committed sexual intewdgthutbe
prosecutrix forcibly and against her will. They all subjected her to sexual intercourse once
again during the night against her will. Next morning at about 6.00 a.m. the same car arrived
at the tube well kotha of Ranjit Singh and the three attusade her sit in that car and left

her near the BoysHigh School, Pakhowal near about the place from where she had been
abducted. The prosecutrix had to take her examination in the subject of Hygiene on that date.
She, after taking her examination ingigne, reached her village Nandallan, at about noon

time and narrated the entire story to her mother, Smt Gurdev Kaur PW 7. Her father Tirlok
Singh PW 6 was not present in the house at that time. He returned from his work late in the
evening. The mothesf the prosecutrix, Smt Gurdev Kaur, PW 7, narrated the episode to her
husband Tirlok Singh PW 6 on his arrival. Her father straightaway contacted Sarpanch
Joginder Singh of the village. A panchayat was convened. Matter was brought to the notice of
the Sapanch of Village Pakhowal also. Both the Sarpanches tried to effect a compromise on
1-4-1984 but since the panchayat could not give any justice or relief to the prosecutrix, she
along with her father proceeded to the Police Station, Raikot to lodge d adqput the
occurrence with the police. When they reached the bus adda of Village Pakhowal, the police
met them and she made her statement, Ex. PD, before ASI Raghubir Chand PW who made an
endorsement, Ex. PD/I and sent the statement Ex. PD. of the ytrosexthe Police Station
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Raikot for registration of the case on the basis of which formal FIR Ex. PD/2 was registered
by SI Malkiat Singh. ASI Raghubir Chand then took the prosecutrix and her mother to the
primary health centre Pakhowal for medical examination of the prosecutrix. She was
medically examined by lady doctor, Dr. Sukhwinder Kaur, PW 1-4¢1984, who found that

the hymen of the prosecutrix was lacerated with fine radiate tears, swollen and. péenful
pubic hair were also found matted. According to PW | intercourse with the prosecutrix could
befione of the reasons for laceration which | found in her hgm8he went on to say that the
possibility could not be ruled out that the prosecuiviias nd habitual to intercourse earlier

During the course of investigation, the police took into possession a sealed parcel
handed over by the lady doctor containing the salwar of the prosecutrix along with 5 slides of
vaginal smears and one sealed phial doirtg pubic hair of the prosecutrix, vide memo EXx.

PK. On the pointing out of the prosecutrix, the investigating officer prepared the rough site
plan Ex. PF, of the place from where she had been abducted. The prosecutrix also led the
investigating officerto the tube well kotha of Ranjit Singh where she had been wrongfully
confined and raped. The investigation officer prepared a rough site plane of the kotha Ex.
PM. A search was made for the accused @h1984 but they were not found. They were

also not taceable on-3-1984, in spite of a raid being conducted at their houses by the ASI

.On 54-1984 Jagjit Singh alias Bawa and Ranjit Singh were produced before the
investigating officer by Gurbachan Singh PW 8 and were placed under arrest. Both Ranijit
Singh and Jagijit Singh on the same day were produced before Dr B.L. Bansal PW 3 for
medical examination. The doctor opined that both accused were fit to perform sexual
intercourse. Gurmit Singh respondent was arrestedbadB4 by S| Malkiat Singh. He was

also got medically examined on81984 by Dr B.L. Bandal PW 3 who opined that Gurmit
Singh was also fit to perform sexual intercourse. The sealed parcels containing the slides of
vaginal smears, the pubic hair and the salwar of the prosecutrix, were sieatcleemical
examiner. The report of the chemical examiner revealed that semen was found on the slides
of vaginal smear through no spermatozoa was found either on the pubic hair or the salwar of
the prosecutrix. On completion of the investigation, respaisde/ere challaned and were
charged for offences under Sections 363, 366,368 and 376 IPC.

With a view to connect the respondents with the crime, the prosecution examined Dr
Sukhwinder Kaur, PW [; prosecutrix, PW 2; Dr B.L. Bansal, PW 3; Tirlok Singhefaih
the prosecutrix, PW 6; Gurudev Kaur, mother of the prosecutrix, PW 7; Gurbachan Singh,
PW 8; Malkiat Singh, PW 9; and SI Raghubir Chand, PW 10; besides, some formal
witnesses like the draftsman etc. The prosecution tendered in evidence affidaeiseodf
the constables, whose evidence was of a formal nature as also the report of the chemical
examiner, Ex. PM. In their statements recorded under Section 313 Cr.P.C. the respondents
denied the prosecution allegations against them. Jagjit Singh respatated that it was a
false case foisted on him on account of his enmity with the Sarpanch of Village Pakhowal.
He stated that he had married a Canadian girl in the village gurdwara, which was not liked by
the Sarpanch and therefore, the Sarpanch waslehds him and had got him falsely
implicated in this case. Gurmit Singh respondent took the stand that he had been falsely
implicated in the case on account of enmity between his father and Tirlok Singh, PW 6,
father of the prosecutrix. He stated tharthwas longstanding litigation going on between
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his father and the father of the prosecutrix and their family members were not even on
speaking terms with each other. He went on to add thatsh9B4 he was gen a beating

by Tirlok Singh, PW 6, on grounds of suspicion that he might have instigated some persons
to abduct his daughter and in retaliation he and his elder brother on the next day had given a
beating to Tirlok Singh, PW 6 and also abused him andhanaiccount Tirlok Singh PW, in
consultation with the police had got him falsely implicated in the case. Ranjit Singh
respondent also alleged false implication but gave no reasons for having been falsely
implicated. Jagjit Singh alias Bawa produced DW Idffu Singh and DW 2 MHC, Amarjit

Singh in defence and tendered in evidence Ex. DC, a photostat copy of his passport and Ex.

copy of a certificate of his marriage with the Canadian girl. He also tendered into evidence
photographs markedC6éand Db evidendéng his marriage with the Canadian girl. The other
two accused however did not lead any defence evidence.

The trial court first dealt with the prosecution case relating to the abduction of the
prosecutrix by the respondents and observed:

The first pointfor appreciation before me would arise whether this part of the
prosecution story stands fortified by any cogent or reliable evidence or not. There is a
bald allegation only of prosecutrix (name omitted) that she was forcibly abducted in a
car. In the FIRshe stated that she was abducted in an Ambassador car of blue colour.
After going through the evidence, | am of the view that this thing has been introduced
by the prosecutrix or by her father or by the thanedar just to give the gravity of
offence. Prosedrtix (name omitted) was tested about the particulars of the car and
she is so ignorant about the make etc. of the car that entire story that she was
abducted in the car becomes doubtful. She stated in herextassnation at page 8
that the make of the cavas Master. She was pertinently asked whether the make of
the car was Ambassador or Fiat. The witness replied that she cannot tell the make of
the car. But when she was asked as to the difference between Fiat, Ambassador or
Master car, she was unabledrplain the difference amongst these vehicles. So, it
appears that the allegations that she was abducted in a Fiat car by all the three
accused and the driver is an imaginary story which has been given either by the
thanedar or by the father of the prodegu

If the three known accused are in the clutches of the police, it is not difficult for
them to come to know about the car, the name of its driver etc., but strange enough,
S| Raghubir Chand has shown pitiable negligence when he could not find cat the
driver in spite of the fact that he directed the investigation on these lines. He had to
admit that he made search for taking the car into possession allegedly used in the
occurrence. He could not find out the name of the driver nor could he firvdhazkt
car was used. In these circumstances, it looks to be improbable that any car was also
used in the alleged abduction. (omission of name of the prosecutrix ours)

The trial court further commented:

On 303- 1984 she was forcibly abducted by four deape persons who were
out and out to molest her honour. It has been admitted by the prosecutrix that she was
taken through the bus adda of Pakhowal via metalled road. It has come on the
evidence that it is a busy centre. In spite of that fact she hadised mny alarm, so
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as to attract persons that she was being forcibly taken. The height of her own
unnatural conduct is that she was left by the accused at the same point on the next
morning. The accused would ke last persons to extend sympathy to the
prosecutrix. Had it been so, the natural conduct of the prosecutrix would have been
first to rush to the house of her maternal uncle to apprise him that she had been
forcibly abducted on the previous day. Thengis after being left at the place of
abduction lightly takes her examination. She does not complain to the lady teachers
who were deployed to keep a watch on the girl students because these students were
to appear in the centre of B@School. She doesoh complain to anybody or to her
friend that she was raped during the previous night. She prefers her examination
rather than go to the house of her parents or relations. Thereafter, she goes to her
village NangalKalan and informs for the first time herother that she was raped on

the previous night. This part of the prosecution story does not look to be probable.

The trial court, thus, disbelieved the version of the prosecutrix basically for the
reasons(i) fishe is so ignorant about the make etc. efdhr that entire story that she was
abducted in the car becomes doulitfplarticularly because she could not explain the
difference between a Fiat car, Ambassador car or a Mastdjictre investigating officer
hadfishown pitiable negligenéeduring he investigation by not tracing out the car and the
driver; (iii) that the prosecutrix did not raise any alarm while being abducted even though

she had passed through the bus adda of Village Pakh@wahat the story of abduction

fihas been introducdaly the prosecutrix or by her father or by the thanedar just to give the
gravity of offencé and (v) that no corroboration of the statement of the prosecutrix was
available on the record and that the story that the accused had left her near the school next
morning was not believable because the accused could hasgmoathyfor her.

The trial court also disbelieved the version of the prosecutrix regarding rape. It found
that the testimony of the prosecutrix did not inspire confidence for the re@sthat there
had been delay in lodging the FIR and as such the chances of false implication of the
accused could not be ruled out. According to the trial court, Tirlok Singh PW 6 became
certain on 14-1984 that there was no outcome of the meeting betwegratizhayats of

NangatKalan and Pakhowal, therefore, there was no justification for him not to have lodged
the report on #4-1984 itself and since Tirlok Singh hadntered into consultations with his

wife as to whether to lodge the report or not, it ered the matter doubtfyl (i) that the
medical evidence did not help the prosecution case. The trial court observed that in her cross

examination PW 1 lady doctor had admitted that whereas intercourse with the prosecutrix
could be one of the reasons tbe laceration of the hymdiithere could be other reasons
also for that laceratian The trial court noticed that the lady doctor had inserted a vaginal
speculum for taking swabs from the posterior vaginal fornix of the prosecutrix for preparing

slides ad since the width of the speculum was about two fingers, the possibility that the
prosecutrix was habituated to sexual intercourse could not be rufedbattrial court observed

that the prosecutrix waifighting her imagination in order to rope in thecused persoasnd

that implicit reliance could not be placed on the testimi@wfysuch a gi; (iii) there was no
independent corroboration of her testimony éwmpthat the accused had been
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implicated on aaount of enmity as alleged by the accused in their statements recorded
under Section 313 Cr.P.C.

The grounds on which the trial court disbelieved the version of the prosecutrix are not
at all sound. The findings recorded by the trial court rebel agaiaksmeand lose their
sanctity and credibility. The court lost sight of the fact that the prosecutrix is a village girl.
She was student of X class. It was wholly irrelevant and immaterial whether she was
ignorant of the difference between a Fiat, an Amhdss or a Master car. Again, the
statement of the prosecutrix at the trial that she did not remember the colour of the car,
though she had given the colour of the car in FIR was of no material effect on the reliability
of her testimony. No fault could aldm found with the prosecution version on the ground
that the prosecutrix had not raised an alarm while being abducted. The prosecutrix in her
statement categorically asserted that as soon as she was pushed inside the car she was
threatened by the accusedkeep quiet and not to raise any alarm, otherwise she would be
killed. Under these circumstances to discredit the prosecutrix for not raising an alarm while
the car was passing through the bus adda is a travesty of justice. The court overlooked the
situaion in which a poor helpless minor girl had found herself in the company of three
desperate young men who were threatening her and preventing her from raising any alarm.
Again, if the investigating officer did not conduct the investigation properly or was
negligent in not being able to trace out the driver or the car, how can that become a ground
to discredit the testimony of the prosecutrix? The prosecutrix had no control over the
investigating agency and the negligence of an investigating officer catl@ffect the
credibility of the statement of the prosecutrix. The trial court fell in error for discrediting the
testimony of the prosecutrix on the account. In our opinion, there was no delay in the
lodging of the FIR either and if at all there was saeéay, the same has not only been
properly explained by the prosecution but in the facts and circumstances of the case was also
natural. The courts cannot overlook the fact that in sexual offences delay in the lodging of
the FIR can be due to variety ofasmns particularly the reluctance of the prosecutrix or her
family members to go to the police and complain about the incident which concerns the
reputation of the prosecutrix and the honour of her family. It is only after giving it a cool
thought that a @mplaint of sexual offence is generally lodged. The prosecution has
explained that as soon as Tirlok Singh PW 6, father of the prosecutrix came to know from
his wife, PW 7 about the incident he went to the village Sarpanch and complained to him.
The Sarpach of the village also got in touch with the Sarpanch of Village Pakhowal, where
in the tube well kotha of Ranjit Singh rape was committed, and an effort was made by the
panchayats of the two villages to sit together and settle the mater. It was onlhthg&hen
Panchayats failed to provide any relief or render any justice to the prosecutrix, that she and
her family decided to report the matter to the police and before doing that naturally the
father and mother of the prosecutrix discussed whether or notdge la report with the
police in view of the repercussions it might have on the reputation and future prospects of
the marriage etc. of their daughter. Tirlok Singh PW 6 truthfully admitted that he entered
into consultation with his wife as to whether talde a report or not and the trial court
appears to have misunderstood the reasons and justification for the consultation between
Tirlok Singh and his wife when it found that the said circumstance had rendered the version
of the prosecutrix doubtful. Heragement about the manner in which she was abducted and
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again left near the school in the early hours of next morning has a ring of truth. It appears
that the trial court searched for contradictions and variationthe statement of the
prosecutrix microscopically, so as to disbelieve her version. The observations of the trial
court that the story of the prosecutrix that she was left near the examination centre next
morning at about 6 a.m. wé@sot believablé asfithe accused would be the last persons to
extend sympathy to the prosecudriare not at all intelligible. The accused were not
showingfiany sympathg to the prosecutrix while driving her at 6.00 a.m. next morning to
the place from where she had been atmtlibut on the other hand were removing her from

the kotha of Ranijit Singh and leaving her near the examination centre so as to avoid being
detected. The criticism by the trial court of the evidence of the prosecutrix as to why she did
not complain to thdady teachers or to other girl students when she appeared for the
examination at the centre and waited till she went home and narrated the occurrence to her
mother is unjustified. The conduct of the prosecutrix in this regard appears to us to be most
natuml. The trial court overlooked that a girl, in a tradittoound norpermissive society in

India, would be extremely reluctant even to admit that any incident which is likely to reflect
upon her chastity had occurred, being conscious of the danger ofdstiagized by the
society or being looked down by the society. Her not informing the teachers or her friends at
the examination centre under the circumstances cannot detract from her reliability. In the
normal course of human conduct, this unmarried minrwould not like to give publicity

to the traumatic experience she had undergone and would feel terribly embarrassed in
relation to the incident to narrate it to her teachers and others overpowered by a feeling of
shame and her natural inclination Maie to avoid talking about it to anyone, lest the
family name and honour is brought into controversy. Therefore her informing her mother
only on return to the parental house and no one else at the examination centre prior there is
in accord with the natal human conduct of a female. The courts must, while evaluating
evidence, remain alive to the fact that in a case of rape, noesplcting woman would

come forward in a court just to make a humiliating statement against her honour such as is
involved in the commission of rape on her. In cases involving sexual molestation, supposed
considerations which have no material effect on the veracity of the prosecution case or even
discrepancies in the statement of the prosecutrix should not, unless the disercpan

such which are of fatal nature, be allowed to throw out an otherwise reliable prosecution
case. The inherent bashfulness of the females and the tendency to conceal outrage of sexual
aggression are factors which the courts should not overlookteEtimony of the victim in

such cases is vital and unless there are compelling reasons which necessitate looking for
corroboration of her statement, the courts should find no difficulty to act on the testimony
of a victim of sexual assault alone to convat accused where her testimony inspires
confidence and is found to be reliable. Seeking corroboration of her statement before
replying upon the same as a rule in such cases amounts to, adding insult to injury. Why
should the evidence of a girl or a womamo complains of rape or sexual molestation, be
viewed with doubt, disbelief or suspicion? The court while appreciating the evidence of a
prosecutrix may look for sormassurance of her statement to satisfy its judicial conscience,
since she is a witnesshw is interested in the outcome of the charge levelled by her, but
there is no requirement of law to insist upon corroboration of her statement to base
conviction of an accused. The evidence of a victim of sexual assault stands almost on a par
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with the evidence of an injured witness and to an extent is even more reliable just as a
witness who has sustained some injury in the occurrence, which is not found to-be self
inflicted, is considered to be a good witnesshi@ sense that he is least likely to shield the
real culprit, the evidence of a victim of a sexual offence is entitled to great weight, absence
of corroboration notwithstanding. Corroborative evidence is not an imperative component of
judicial credence invery case of rape. Corroboration as a condition for judicial reliance on
the testimony of the prosecutrix is not a requirement of law but a guidance of prudence
under given circumstances. It must not be overlooked that a woman or a girl subjected to
sexualassault is not an accomplice to the crime but is a victim of another frelgsinand it

is improper and undesirable to test her evidence with a certain amount of suspicion, treating
her as if she were an accomplice. Inferences have to be drawn freemasgt of facts and
circumstances with realistic diversity and not dead uniformity lest that type of rigidity in the
shape of rule of law is introduced through a new form of testimonial tyranny making justice
a casualty. Courts cannot cling to a fossiinfala and insist upon corroboration even fif,
taken as a whole, the case spoken of by the victim of sex crime strikes the judicial mind as
probable. InState of Maharashtrav. Chandraprakash Kewalchand JainAhmadi, J. (as

the Lord Chief justice then waspeaking for the Bench summarised the position in the
following words:

A prosecutrix of a sex offence cannot be put on a par with an accomplice. She is
in fact a victim of the crime. The Evidence Act nowhere says that her evidence
cannot be accepted unless is corroborated in material particulars. She is
undoubtedly a competent withess under Section 118 and her evidence must receive
the same weight as is attached to an injured in cases of physical violence. The same
degree of care and caution must attizcthhe evaluation of her evidence as in the case
of an injured complainant or witness and no more. What is necessary is that the court
must be alive to and conscious of the fact that it is dealing with the evidence of a
person who is interested in the autte of the charge levelled by her. If the court
keeps this in mind and feels satisfied that it can act on the evidence of the
prosecutrix, there is no rule of law or practice incorporated in the Evidence Act
similar to lllustration(b) to Section 114 whichequires it to look for corroboration. If
for some reason the court is hesitant to place implicit reliance on the testimony of the
prosecutrix it may look for evidence which may lend assurance to her testimony short
of corroboration required in the casé an accomplice. The nature of evidence
required to lend assurance to the testimony of the prosecutrix must necessarily
depend on the facts and circumstances of each case. But if a prosecutrix is an adult
and of full understanding the court is entitledbi@mse a conviction on her evidence
unless the same is shown to be infirm and not trustworthy. If the totality of the
circumstances appearing on the record of the case discloses that the prosecutrix does
not have a strong motive to falsely involve the persbarged, the court should
ordinarily have no hesitation in accepting her evidence.

We are in respectful agreement with the above exposition of law. In the instant case
our careful analysis of the statement of the prosecutrix has created an impression on
minds that she is a reliable and truthful witness. Her testimony suffers from no infirmity or
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blemish whatsoever. We have no hesitation in acting upon her testimony alone without
looking for any &orroboratimd However, in this case there is ample corroboration
available on the record to lend further credence to the testimony of the prosecutrix.

The medical evidence has lent full corroboration to the testimony of the prosecutrix.

According to PW 1 lady doot Sukhwinder Kaur she had examined the prosecutrix-4n 2
1984 at about 7.45 p.m. at the Primary Health Centre, Pakhowal, and had foufidethat
hymen was lacerated with fine radiate tears, swollen and paifffhk pubic hair was also
matted. She opineithat intercourse with the prosecutrix couldiim®e of the reasons for the
laceration of the hyménof the prosecutrix. She also opined that fibessibility cannot be
ruled out that (prosecutrix) was not habitual to intercourse earlier to her examinatien

on 24-1984. During her crosexamination, the lady doctor admitted that she had not
inserted her fingers inside the vagina of the prosecutrix during the redeloexamination
but that she had put a vaginal speculum for taking the swabs feopositerior vaginal

fornix for preparing the slides. She disclosed that the size of the speculum was about two
fingers and agreed with the suggestion made to her during heresiasgnation thaiiif the

hymen of a girl admits two fingers easily, the plodisy that such a girl was habitual to
sexual intercourse cannot be ruleddidowever, no direct and specific question was put by
the defence to the lady doctor whether the prosecutrix in the present case could be said to be

habituated to sexual intmurse and there was no challenge to her statement that the
prosecutrixiimay not have been subjected to sexual intercourse éarler enquiry was
made from the lady doctor about the tear of the hymen being old. Yet, the trial court
interpreted the stateant of PW | Dr Sukhwinder Kaur to hold that the prosecutrix was

habituated to sexual intercourse since the speculum could enter her vagina easily and as such
she wadia girl of loose character There was no warrant for such a finding and the finding

if we may say so with respect, is a wholly irresponsible finding. In the face of the evidence of
PW 1, the trial court wrongly concluded that the medical evidence had not supported the
version of the prosecutrix.

The trial court totally ignored the report dfie chemical examiner (Ex. PM)
according to which semen had been found on the slides which had been prepared by the lady
doctor from the vaginal secretions from the posterior of the vaginal fornix of the prosecutrix.
The presence of semen on the slides lrthentic corroboration to the testimony of the
prosecutrix. This vital evidence was forsaken by the trial court and as a result wholly
erroneous conclusions were arrived at. Thus, even though no corroboration is necessary to
rely upon the testimony ohé prosecutrix, yet sufficient corroboration from the medical
evidence and the report of the chemical examiner is available on the record. Besides, her
statement has been fully supported by the evidence of her father, Tirlok Singh, PW 6 and her
mother Gureév Kaur, PW 7, to whom she had narrated the occurrence soon after her arrival
at her house. Moreover, the unchallenged fact that it was the prosecutrix who had led the

investigating officer to the kotha of the tube well of Ranjit Singh, where she hadapezh

lent a builtin assurance that the charge levied by her dgasuinérather tharfabricated
because it is no ofe case that she knew Ranjit Singh earlier or had ever seen visited the
kotha at his tube well. The trial court completely overlootteéd aspect. The trial court did

not disbelieve that the prosecutrix had been subjected to sexual intercourse but without any
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sound basis, observed that the prosecutrix might have speétight in the companyof
somedpersonéand concocted the story on being asked by her mother as to where she had
spent the night after her maternal uncle, Darshan Singh, came to Mahgalto enquire

about the prosecutrix. There is no basis for the finding that the progdwadrspent the night

in the company ofisome persons fi and had indulged in sexual intercourse witam of

her own free will. The observations were made on surmises and conjedtuEgsosecutrix

was condemned unheard.

The trial court was of the opiom that it was @falsedcase and that the accused had
been implicated on account of enmity. In that connection it observed that since Tirlok Singh
PW 6 had given a beating to Gurmit Singh ef+1984 suspecting his hand in the abduction

of his daughterrad Gurmit Singh accused and his elder brother had abused Tirlok Singh and
given a beating to Tirlok Singh PW 6 om21984,fiit was very easy on the part of Tirlok
Singh to persuade his daughter to name Gurmit Singh so as to take éevVidrggrial court

also found that the relations between the family of Gurmit Singh and of the prosecutrix were
strained on account of civil litigation pending between the parties for 7/8 years prior to the
date of occurrence and that was also the reason to falsely im@icatet Singh.

However the positive evidence of PW 6 and PW 7 that there was no litigation pending
between PW 6 and the father of Gurmit Singh completely belied the plea of the accused. If
there was any civil litigation pending between the parties ageall®y Gurmit Singh, he
could have produced some documentary proof in support thereof but none was produced.
Even Mukand Singh, father of Gurmit Singh, did not appear in the withess box to support
the plea taken by Gurmit Singh. Even if it be assumedh®rsake of argument that there
was some such litigation, it could hardly be a ground for a father to put forth his daughter to
make a wild allegation of rape against the son of the opposite party, with a view to take
revenge. It defies human probabiliti&o father could stoop so low as to bring forth a false
charge of rape on his unmarried minor daughter with a view to take revenge from the father
of an accused on account of pending civil litigation. Again, if the accused could be falsely
involved on accont of that enmity, it was equally possible that the accused could have
sexually assaulted the prosecutrix to take revenge from her father, for after all enmity is a
doubleedged weapon, which may be used for false implication as well as to take revenge.
In any case, there is no proof of the existence of such enmity between PW 6 and the father
of Gurmit Singh which could have prompted PW 6 to put up his daughter to falsely
implicate Gurmit Singh on a charge of rape. Ranjit Singh, apart from stating thaidhe
been falsely implicated in the case did not offer any reasons for his false implication. It was
at his tube well kotha that rape had been committed on the prosecutrix. She had pointed out
that kotha to the police during investigation. No ostensiblsore&as been suggested as to
why the prosecutrix would falsely involve Ranjit Singh in the commission of such a heinous
crime and nominate his kotha as the place where she had been subjected to sexual
molestation by the respondents. The trial court igntiratlit is almost inconceivable that an
unmarried girl and her parents would go to the extent of staking their reputation and future
in order to falsely set up a case of rape to settle petty scores as alleged by Jagjit Singh and
Gurmit Singh, respondents.






