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'ADOPTION OF INDIAN CHILDREN BY FOREIGNERS

Directions of Supreme Court in Laxmi Kant Pandey v. Union of India *
. S.N. Singh, Editor

ﬁ>ﬁmE§ KANT PANDEY, an advocate of the Supreme Court of India, had
written aletier 1o the Supreme Court complaining of certain mal-practices Ea:_moa
in by the social organisations and voluntary agencies engaged in the work of
offering Indian.children in adoption to foreign parents. The letter was based on a
pressreport published in a foreign magazine “The Mail” which indicated that Indian
children, adopted by foreigners, who reached foreign countries, were uscd as
beggars or for prostitution. The letter sought the relief of restraining the India-based
private agencies “'from carrying out further activity of routing children for adoption
abroad” and directing the Governmenti of India, the Indian Council of Child Welfare

* and the Fa_mn Council of Social Welfare to carry out their obligations in the matter

of maownon ofthe H_ES: children by foreign parents. The letter was treated asa writ

oy

petition by Em cotirt which ‘passed a number of directions! in the case with a view
to prevent mal- -practices followed in adoptions of children of one country by

.~ another. The directions interalia included the establishment of a Central Adoption
. ,womo_:na Agency and the state level agencies for promotion of adoption, prepara-
tion-of a list of moHQw: mao_u:o: sponsoring agencies to be recognised/liccnsed By

the central moé;BoEmE circulation of the court’s order Lo all the High courts and
social and child welfare agencies located in different parts of the country, prepara-
tion of list o~. Indian sponsoring agencies, organisations and institutions recognised
for inter-country adoption of orphan children of India, preparation and maintenance
of records ‘of adoptive parents and Indian orphans so adopted and send them to
approprialg gmbassies and High Commissions for follow up action and answering
the welt cﬁ:m of the maovﬁa children. These directions were to be implemented
within a fixed time schedule. The High Courts were also requested to frame rules
on the gm.m of the judgment.

“The Supreme Court gave further directions® in the case regarding, | 5@
Hooom_:co: of represenlatives of foreign adoption agencies with liberty to operate
in India. By another order;® the court directed all district collectors in India to ensure
enlisting of abandoned/destitute children by the missing homes/hospitals within

their respective jurisdictions with foster cage homes or the social welfare depart-

menis of the concerned government, the publication of the list of recognised Indian
placement agencies and their associate agencies in two-local leading newspapers
at least annually and thé monthly reports by the juvenile courts in India to be
submiited to their respective High Courts about the filing, disposal and pendency
of the application for release order of the abandoned children.

. According to the petitioner, the above directions issued by the court were

*  Writ Petition (Cri.} No. 1171 of 1982, ' .

1. Laxmi Kant Pandey v. Union of India, AIR 1984 SC 469=(1984) 2 SCR 795.

2. Laxmi Kant Pandzy v, Union of India, AIR 1986 SC 272: (1985) Supp. 3 SCR 71,
3 h.nuq: KDE Pandey v. Union of India, (1987) 1 SCC 66.
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not complied with and, therefore, he approached the court for 8:852 Eoonna.
ings. By its order,* the court called upon the central and state governments 1o comply .
with the directions issued by it in the case from time to time and make a return t0
the court’s registry about their compliance within ten weeks of the order. Pursuant
to this order, the central govemnment and most of the state governments filed
affidavits of compliance on different dates.® The court, presided over by Ranganath
Misra J (as he then was), the present Chief Justice of India, passed the following
order® to the remaining states and union-téritories which had rot m_oa wmmame._ﬁ of

compliance till then:—

“The remaining States and Union Territores served in terms of Ea OOEA S
order are Arunachal Pradesh, State of West Bengal and the Union Territoties of
'Andaman & Nicobar Isiands and Lakshwadeep as also Dadra and Nagar, Haveli. All
these States & Utiion Territories have now entered appearance and have filed their
affidavits. In view of the fact that there has been 8:5:»:8 with the notice. of the
Court the contempt proceedings are dropped.

A petition filed on behalf of the All India Lawyer's Union, .H.E.a: Nadu,

Madras, has brought to the notice of the Court the fact that at the time. the main
judgment was delivered the operative law was: contained in the Q:ES: s Actand.
the Tuvenile Court was authorised to déal with'the children concered. With the cn-

. forcement of the Juvenile Justice Act, 1986, U/s63 the provisions of the earlier law

have been repealed as Chapter IIT of the Juvenile Justice Act, 1986, has contained
provisions for Rm_nnﬁa juveniles. Under this ‘chapter the power to deal with
relevant. mmvanﬁ vests in the Board constituted under that Act and, 50..&.08. refer-
ence made in the main judgment to the Children's Act in Homma to production of
neglected juveniles and the procedure adopted to be followed in _.omEd 1o such

- ¢hildrenincluding power tocommit them to suitable custody now vestin the Board.

. The main judgment shall, therefore, be deemed to have been modificd by operation _
of law and reference made to Juvenile Courts for such purposes shall be taken to be
to the Board under Yuvenile Justice Act, 1986. We would like to clarify the position
‘that as a result of the change in the taw the Juvenile Courts under the Children Act
would no longer deal with these matters and the Board constituted. under- the
Juvenile Justice Act, 1986 shalt be appropriate authority for such purpose. This
alteration shall be operative from 1st of September, 1990 so that adeguate notice
will be available of this change and for the purpose ‘of infarming the courts and the
people dealing with this matier. We. direct that this part of the order shalll be given
adequate publicity in law journals and the Registrar general shall have it 0503_8
c:c__n_mg The matter shall now be calied-on 21.9.1990.” :

4. Laxmi Kant _uaa&muq v. Union of India, 1989 (2) SCALE 691.

5. See Laxmi Kant Pandey v. Union &a?&ﬁ. 1990 (1) SCALE 144 and 1990 Supp. (1) wOﬁ:m _uu.
36

6. Laxmi Kant Pandeyv. Union of India, 1990 (2) SCALE 64, This order, passed on July 12, 1990in

Cri. Mis, Pet. Nos. 3357/1989, 789, 1712, 1713 & 2045/1990in W.P. AO:vZo 1171.0f 1982, isbeing

_published in Delhi Law Review as direcied by the Court.
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o DEAN’S PAGE

T AM very happy to place this issue of Law Faculty Journal, Delhi Law Review, in
the hands of the readers. IL fills me with joy to recall that in 1972, I was the Founder
Editor of Delhi Law Review, under the kind guidance of my senior colleague and
the then Dean, Professor K.B. Rohatgi. Now during the last few years, the Delhi
Law Revicw has not been appearing. On my assumption of office as Dean of the
Faculty of Law on 20th of June 1989, one of the few things about which I ook some
urgentsteps, has been the Delhi Law Review. Theresultof those steps isbelore you.
However, T wish to assure the readers that Dethi Law Review has now been put on
sound footing and, therefore, it is cxpected that it will nover stop appearing in the
future.

According to our perception, the role of law teachers is not only waching
of law but also to advance the {rontiers of knowledge in the ficld of law so that law
performs its true function of sacial enginecring [or solution of the socio-cconomic
problems of the nation. 1am sure that the Law Faculty of this University will keep
this goal constantly in view, and Delhi Law Review will serve as the vchicle for
carrying the thoughts of our tcachers and students.

I deem it proper Lo place here on record the cxcellent services’in Smn:_ur
and research of one of our stalwarts, Professor P.K. Tripathi, who finally rctired
{rom the Law Department on May 24, 1989. Professor Tripathi iscven now keeping

“himself busy in legal writing of a high order and we wish him very well in his

scholarly persuits.

We are very happy to place on record our admiration of another'stalwart,
Professor Upendra Baxi, who is the first Law Teacher to occupy the high olfice of
Vice-Chancellor of Delhi University. Inspite ol his expected busy schedule as
Vice-Chancellor, he has promised us his (ull association with the tcaching and
rescarch of this Department, as before. We are grateful 1 him for this promise of
continucd association.

In the end, I must thank my friend and colleague, Dr. $.N. Singh, the
learned Convenor of the Editorial Committee who worked relentlessly to make this
VENLUrE A SUCCess.

ProrFessor P.S. SANGAL
Head of the Law Department and
Dean, Faculty of Law




EDITORIAL. .
SUPER 301

IT IS surprising that India has been singled out for retaliation under Super wo_.g
the United States. So far at the intemational level, General Agreement o_..b Tariffs
and Trade (GATT) is the Organisation under which all matters connected with trade
are decided. One country, namely U.S.A., trying to retaliate in the field of
international trade under a provision of its own law, is something which is gwoaa
' the domain of international legality, . : i

The U.S. wants that India should change its laws about insurance, banking,
foreign investment, international trade, etc. and should throw open :.m c.oaoa .mo_..
among others, the entry of U.S. insurance and banking companies. Thisis certainly
v . . tryingtoinfringe the sovereignty of this country. Itisanother thing Em“ ww n.:::m:
" agreement, India may relent on any of these maiters. wc:o.q« armm-twisting in this

manner is nothing short of economic coercion at the international _Q..n_... )
One of the several changes that the U.S. wants India to make in its laws is
achange in the Intellectual Property Laws of India, i.e. law of vmﬁna..qmaoamawm_
copyrightand designs. Thel).S. feels that because of weak nqoﬁn:os of Intellectual
Property Rights in this country, distortion is created in international qmnm“ s_..ﬂ.mmm
the fact is that adequate protection is available o Intellectual Property Rights in this
country.* I

In view of these factors, there is absolutely no justification for the United

. States to single out India for the purpose of retaliation under its domestic law.**

ProFEssor P.S. SANGAL¥¥*

*  Seethe author's article entitled “Intellectual Property Laws of India and Foreign Ac-
cusations ! An Evaluation”, published at pp.16-45-of thi§ very issue and also P.5.
Sangal, “Protection of Trademarks in India—How Effective?” published in 80 The
Trademark Reporter 159-70 (March-April, 1990) brought out by the United States
Trademark Association, New York.

See also P.$. Sangal, “Indian Exports to the United States and Section 301 of the C.m,.
Trade Act of 1974," XLIV India Quarterly 270 (July-December, WWmmu, a Journal of .
Indian Council of World Affairs, New Delhi.

*** LL.M,, Ph.D,, Head of the Department & Dean, Faculty of Law, University of Delhi,
Delhi.
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ONTHE PROBLEMATIC DISTINCTION BETWEEN
- “LEGISLATION” AND “ADJUDICATION": A
. 'FORGOTTEN ASPECT OF DOMINANCE*
UPENDRA Baxi**
1

THELAW-—asan ideclogy and as an ensemble of institutions - has [catured preem-
inemtly in the mainstream theorizing-conceming the nature, and changing forms, of
the state, both in the liberal and marxian traditions of analysis. Indeed, a character-
istic feature distinguishing the siale from any other social ordering has been
expressed in terms of the legal monopoly of force by the state; the notion of “law”
is thus central 1o thinking about the state. It has been a prime cultural and
civilizational, function of the law to reilerate and reincarnate the boundarics
betwden the vom\ammm:&n and proscribed uses of force. The critical role of legal .
norms in the complex organization of the internal powers of state is also recognized
in theorizing, and in actual praciice, of the capitalist and in actually existing socialist
societies. -

Indeed, a major question concerning the nature of state and law (which has

.mo&:NmaSoM:oooE Sooaismo:nmEEmzaWE@Smm acutely formulated by
E.B. Pashukanis when he asked: .

Why does the dominance of a class not continue that 1o be that which
it is—that is to say, subordination in fact of one part of the population
.by another part ? Why does it take on the form of official state
domination? Qr, which is the same thing, why is the mechanism of
slate constrainl created as a private mechanism of the dominant
. class—aking the form of the impersonal mechanism of public au-
‘ thority isolated from society?

His own answer 1o this question that the legal form of Rechusstaat is
required by the nature of the bourgeois social relations, entailing a close analysis
of the homology between the commodity form and the legal form,? has in turn
generated many varied elaborations of linkages between the state as an “ideal’
collective” capitalist and the nature and forms of law in capitalist societies.?

. Butin mostof this state theorizing (which at times becomes state and liw -
theorizing) the *“law” appears as an undifferentiated category, encompassing
legisiation, administration, adjudication and enforcement, The distinctive charac-
*  This is 2 revised version of a paper presented by the author at the International Political Science
Congress, Paris, July 15-20, 1985,

* * Professor of Law, Vice-Chancellor , University of Delhi,

1. EB. Pasukhanis, Law and Marxism: A General Theory 139 (1968).

2. IsaacD. Ballbus, “Commodity Form and Legal Form : An Essay on the* Relative Autonomy of
the Law", 11 Law & Society Rev. 571 (1977). . .

For a recent analysis of writings on commodily circulatien, law and siate, sec B. Jessop, The

Capitalisi State 84-101 (1982); J. Holloway & 8. Picciolto et al. (eds. ), State and Capital: A Marxist

Debate (1978); U. Baxi, Marx, Law and Justice- Indian Perspeciives (1990, in press).

3.
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teristics of these domains of law, so familiar to the lawpersons, tend 10 be totally
ignored. The form and function of the state is perhaps understood but at the cost of
encapsulating the forms of law. Thus, forexample, Poulantzasattributes to the Iegal
and ideological structures the “effect of _mo_m:o: Agcents of .?oa%.:on are
distributed “in social classes as juridico-ideological subjects” who acidatly expe-
rience “specific fragmentation and atomization”* - Individuation through the
- system of juridical norms thus helps to conceal from the agents “in a particular vay
that the fact that their relations are class relations™ and the state also appears (0
perform the function of representing the “unity of isolated relations.” thergference
10 normative legal order caosing this effect of isolation, of course; cannot only
signify legislation! the effcet of isolation must be seen as a joint product of
legislation, administration, adjudication and enforcement. The 55.8:@ and
intriguing way in which these different domains of the law collaborate of compete
tocontinuously produce and reproduce this moEmm:HRmoaomm :Eno:m:EEmﬁm:
of the problematic for Poulantzas. .

Similarly, we constantly come across the notion of the nnnﬁmruma E:Q o__.
state power in state theorizing. However, its existence and nn<o_ou302 may be
sought 10 be explained, the assumption of such unity secms to be an ineluctable
feature of marxian theoretical approaches to statc power. And the, 16cus of the
centralized unity of state power often enough turns out 1o be the 3@8:4@ The -
seeds of this tendency were, of course, sown in the much misleadingly misquoted
aphorism in the Communist Manifesto: “The executive of tht modern mﬁmﬁ isbuta
committee for managing the commaon affairs of the whole coEm@o;_o 7

From this standpoint, the doctrine of separation of powers, “which features
preeminently in the liberal discourse on the nature and forms of state a8 .a critical
variable, marking the differcntiation of state power, appears “above all, a n&:nn&
problem of relation of forces, not a juridical problem concerning the. Ema_é and its
spheres.” AsLouis Althusser has reminded us, Montesquieu himself meant by the
notion of separation of powers :zo 303 than the calculated division of puvoir
between determinate pussiances.™®  And when one asks of. :6 doctrine of
separation of powers the question: “To whose advantage does this divisionwork ?,”
one begins 10 decipher the class domination legitimated by this doctrine,’ Er_or
otherwise powerfully projects the ideclogy of a mult-centred, Ec_.m:mﬁ state,
Baaﬂmczm conflicting social interests.

The very notion of separation of powers is said to Eomccno% a unity of
state power, of which it represents delegation or division among various aoEme

N. Poulantzas, Political Power and Social Classes 130 {Verso ed., 1975).
Id. a1 130,132,

4

5.

N 3.

w W mmﬁwwa F. Engels, * The Commen Manifesto of the Communist m»&x. il ,wn?n_mn. Works a.\.
Karl Marx and Fredreick Engels 110-11 (1969). Note the emphasis not merely on the “executive”’
but also on the "comman affairs of the whole bourgeoisie™.

8. L. Althusser, Montesquieu, Rousseau, Marx: Politics and History 91 (Verso Ed., Gmwv

§. Id a91.92.
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Poulantzas, for example, maintains that the separation of powers is morc appropri-
ately viewed asdivision of functions; such separation or division constitutes mercly
“the index of the internal relations of subordination by delegation of power, of the
various state ‘powers’ 10 this dominant *power’ which constitutes the principle of
unity of state power.”® Typically, the “nodal point where the unitary institution-
alized state power is concentrated within the complex state organization™! is often
enough identilicd with the exccutive, and in rare instances with the legislature.
There is not a single theorctical analysis which identifics this nodal point in
adjudication. The quest for understanding the state has invariably focussedt on the
composition and decomposition of the exccutive power, which Iiberal jurists
comprchend to be the power o iniliate and implement policies affecting the
community and which most state theorists characterize simply as the totality of state
powers, Itis, therefore, not surprizing at ali that adjudication doces not feature at all
in the landscape of stale theorizing,

Perhaps ong may seck partially o explain this in the light of the fact in most

- societies of Western Europe, adjudication has a subordinate role compared with
legislation and administration. Indced, Montesquicu went so far as to describe
judicial power as being “in some measure, next to nothing” and judges as merely
a “sight and a sound”, providing some sort of animation to the codes.’! Of course,
adjudication is not to be demoted to such a nondescript status in thcory or practice
of state; judicial creativity - in the sense of adjusting the text of the law 1o the context

of capitalist development - has been a striking feature of both the civil law and |

common law traditions ** But the civil law systems are not conspicuously endowed
with judicial review powers, 1hat is powers in constitutional courts o invalidate
legistations. No doubt, West Germany's Federal Congtitutional Court (Bundesver-
fassungsgericht) and Naly's Cort Constituzionale furnish in recent experience
significant exceptions, But, overall, there is not much scope for judicial activism—
that is, such exercise of judicial power as may gencrate a recodification of power
relations among the dominant institutions of governance '*—in the organization of
adjudication as an internal aspect of power structure of the state,

The attribution of a secondary status to adjudication is, however, not only |

confined to the civil law tradition. In the common law orbit too, the jurisprudential
ideologies have inclined predominantly to the view that adjudication merely
consists in the application of the law enunciated by the legislature and that judges
declare the law but do not make it. InEngland where codification did not réach, and
which evolved almost all its basic principles and doctrines due 1o judicial creativity,
(the common law was nothing but the law made by the judges unaided by the
legislatures to meet the needs of expanding capitalism)™ the Great Blackstonian Lie

10. Poulantzas, supra note 4 at 303,
1L Quoted in L. Althusser, supra note 8 at $0.
12. See G. Erosi, Comparative Civil (Private) Law : Law Types, Law Groups, The Roads of Legal
Developmens (1979),
13. For this conception of judicial activism, see U. Baxi, Courage, Crafr and Contention: The Indian
Supreme Court in mid-Eighties 2-20 (1985).
- 14. David M.Trubek, "Max Weber on Law and the Rise of Capitalism”, Wisconsin L Rev. 720 (1972).
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still persists that judges do not make law; what is more, judges and everybody else
. are asked to believe this unquestioningly. In a sense, this assertion assists the
. ideology of parliamentary sovereignty, which in real terms means the supremacy of
. the executive. Inthe United States where a written Constitution provides for judicial

review of executive and legislative action and where the American Supreme Court

questioning concerning the legitimacy and democraticity of judicial review has
become 1he standard feature of political and jurisprudential discourse!S In other
words, judges are constantly asked to observe judicial restraint and maintain
institutional comity with other organs of the state and are reminded of their true role
of expositors of the Constitution and the law,

N In other words, there seems to be a persistent tendency, whether in the
" liberal or marxian variants of political thought, to regard “adjudication” as distinct
from “legislation” and subordinale to it. In the current theorizing on the state, the
réat bas es for comprehending this tendency are not readily available. In what
. follows the difficultics in cogent articulation of this tendency in jurisprudential
- . - discourse is explored. Typically in that discourse, the question of the role and limit
. of judicial power is articulated, more or less, through the questions: Do judges
Co “make” law ? And if they actually do, ought they do so 7
. ' : I
. : There are many good reasons why some people might say that judges
ought not to make law, The phrase “make law” has 10 be clearly understood at the
. outset, Hans Kelsen has seminally reminded us that all judges, trial as well as
K appellate, create specific individual norms by their decisions. Specific individual

Y is hereby annulled; P is the implied term of a contract, etc.} do not and cannot pre-
E exist a judicial decision. Such norms come into being only when ajudge decides in
accordance with the higher norm, which is concretized by that decision, In other
A words, the process of concretization of general and abstract norms always results
“ in creation-of new, individuated and specific norms. In this sense, the distinction
between norm creation and norm application is not an absolute but a relative
distinction.!

‘ Judges ought to make law or not is silenced. And by the same token it is focussed
) on the more meaningful question: How should judges make law? In other words,
s Judges have choices 10 make in the matter of concretization. How oaght they to
exercise their choice to questions concerning how one ought to appraise judicial
decisions and their justifications. The normative justifications we prescribe for
judges to reach their decisions also then became the siandards by, which we ought
. 1o evaluate their performance. A prescriptive theory of judicial discretion is thus

15. Sce e.g. liserature cited in J. Stone, Social Dimensions of Law and Justice 656-96 (1966); Ely,
Demacracy and Distrust (1980).
16. H. Kelsen, General Theory of Law and State (1961).
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. has at times been significantly activist (in the sense given above), persistent

norms directed to persons (e. g. X is hereby denied bail; marriage between X and -

If this is conceded, much of the futile controversy conceming whether -

o

e
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also a prescriptive theory of evaluation of judicial role.

‘One general answer is that in making choices judges ought to follow the
will of the legislature as embodied in the statute, They ought to do so because in a
democracy the will of (he elected representatives of the people who are accountabje
to the people should be respected by judges who do not (ordinarily) possess this
representative character and are not politically accountable as are the legislators.
Many of the rules of statutory interpretation are based on this premise. The familiar
idea that judges declare or discover law through interpretation is also anchored on
the secondary and auxiliary status assi gned to judicial choice making, Since judges

primarily declare pre-existing law, it is also accepled that their decisions are
retroactive in character.

But this idea that judges are to enunciate the will of the legislators very
often breaks down in practice. Judges do enunciate new rules, principles, standards,
doctrines and even ideals and in doing so either fill gaps in law or transcend
whatever might Be the will of the legistator. Very often, such decisions in hard cases
generate new bodies of law. But even $0, as Ronald Dworkin has felicitously put
it, when ... the expectation runs, they will act not only as deputy to legislators but
as deputy legislators.” That is to say, they will still act as subordinates to legislature
and proceed to make law “in response to evidence and arguments of same character
as would move the superior institution if it were acting on its own.” 17

. Or, we may vary the metaphor and say that judges have certain delegated

. legislative powers, just as the executive has. Judges, we might say, cught always 1o

be aware that they derive their powers of making law, either implicitly of explicitly,
from the legislature or the constituent body. For example, article 141 of the
Constimtion proclaims: “The law declared by the Supreme Court of India shall be
binding -on_all courts within the territory of India,” ¥ we construe the word
“declared” in Kelsenite terms, it would implicitly extend to norm creation as well.
Butlegal system can embody the idea of delegated legislative power quite explicitly
as is done by article 1 of the Swiss Civil Code “which requires the judge to decide,
where the law is silent, as if he himself were legislator....” 18

. Or, further still, one may envisage the judicial role essentially as a
bureaucratic role. In this view, governmental institutions appear as “politically
active” and “transmitting” agencies. The paradigm instance of the former type is
the legislature, and of the latter, are administration and Jjudiciary. These laitsr -
receive “instructions” from the politically active agencies which they further
transmit to people. Of course, there are marked differences between administration
and adjudication: the “judicidry, while different from other bureaucracy, is never-

. theless a bureaucracy.™$ Prescriptively pat, the sole expectation here is that when

carrying out legistative instructions requires filling of gaps, judgesoughttogoabout

17. R. Dworkin, Taking Rights Seriously (1977).

18. J.-Sione, Legal Systems and Lawyers® Reasonings 113 (1964).
19. R, Dhavan, Judicial Decision-making (1979, mimco., University of Delhi Law Faculty Lectures).
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- their tasks as intelligent burcaucrats seeking to emulate what their superior would
have done were she (the superior) to be confronted with the same new, unexpected
or unparallelled situation. -

Implicit in these formulations is the basic theme both of separation of
powers and division of functions. The separation of powers idea entails the
proposition that making of laws is the pre-emient and primary domain of the
legistature; their implementation (and to some extent their initiation) the primary
function of the administration or the executive and their interpretation and applica-
tion in dispute inter partes the pre-eminent and primary domain of the adjudicators.

But, of course, as Julius Stone has aptly reminded us, the doctrine of separation of .

powers “is no longer gencrally seen ‘as a legal straitjacket for cach branch of
government, or an absolute pre-condition of liberty. It is mainly transiated into a
precept concernirg the distribution of functions to be respected by the self-restraint
of each kind of organ rather than enforced upon it.”® The translation of the
separation of powers doctrine into a division of functions carries with it an idea that
judges ought not, even if they.can (and can get away with it), perform a truly
legislative rolc and that they ought to find answers to hardest of hard cases from

" within the authoritative legal materials rather than lzgislate afresh or anew. The
doctrine of judicial self-restraint prescribes that judges oughtnottabehaveasifthey
were full-fledged legislators; they really ought to behave.as bureaucrats or at best
as “deputy legislators.”

This kind of approach enables us to formulate the following Eo.mo,mmno:w
concerning how judges ought to perceive and perform their tasks:

(i) judges ought to be aware of the fact that in applying general norms
to specific situations they are always creating specific, concrete,.
individuated norms of law which were previously not existant;

(i) judges ought 1o faithfully apply the will or carry out the instruc-
tions of legislatures; L
(ili) in doing so, they ought to respect the legislaior’s will since Emn
will is ultimately expressive of the will of the people at: large
expressed through periodic elections conducted under the law; - -

céw:amomo:mESEEmNoSm:so_omanmmom“ :m:mﬁmn&n::mm.&
rule uniquely determines a particular result;” S

(v) judges ought alsc to recogn ize that in hard or determinate-cases,
problems of discretion arisé whenever the applicable precepts pro-
vide not ong but several choices; R

(vi) judges ought, even in hard cases, 10 have certain Bm:aﬁ n..o other
organs of governnment most suited to decide them efficiently, even
if they may at times fecl that they could decide them more-efficiently

20, 1. Stone, supra note 15 at 687 QSE.EMW added).

21. H.L.A. Hart, “Problems of the Philosophy of Law™ in 6 Encyclopedia &_ﬂgmo..qogm at 264 (1967}, -
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and even wisely; in other words, they must follow the canon of self-
restraint.

IIX

So far, so good. Buthow does onc articulate difference between legislation
and adjudication ? Or, inotherwords, what does the doctripe of division of functions
tell us concerning how judges ought not to exercise their discretion ? The canon of
self-restraint itself presupposes that certain functions more appropriately belong to
legislatures and not to courts. But the meaning of this proposition is scarcely self-

evident,

Two notable efforts have been made to answer this question. Lon L. Fuller
(through his thesis of adjudication as a form of social order) and Ronald Dworkin
(through his distinction between policy questions and questions of principle) have
tried to answer the question: How judges cught not to exercise their discretion ?
While we personally cannot persuade ourselves to belicve that there is or ought to
be a universal theory of judicial role,2? it is still worth locking briefly at these two
pioneering attempts.

Lamented Fuller sees adjudication as a distinctive form of social order. It
is so because it marks “the influence of reasoned argument in human affairs.” In the
pure form, adjudication is a process initiated by parties, backed by reasoned
advocacy on both sides, and culminating in a judicial opinion based on reascned
elaboration. Reasoned elaboration involves judicial reasoning not so much in the
sense of empirical or deductive reasoning. Rather, its role is, in essence, to “trace
out and articulate the implications of shared purpose.” The importance of reasoned
elaboration lies also in the fact.that it is based on participation of partics affected,
and the decision is shaped not just by pre-existent law and usages but by arguments.
In this sense, adjudication is based primarily upon the dignity of discourse.

_ This means that adjndiction, on this pure model, is best suited Lo matters
which yicld “either-or” answers. But when questions involved raise a “multiplicity
of variable and interlocking factors, decision on each one of which presupposes a
decision on all the others” the matter is not fit for adjudication butapt for legislation.
Fuller termed such matters (following Polyani) “polycgntric.” Polycentric matters,
he sugpested, fall more adequately within the realm of legislation. Such matters
involve negotiation and trade-offs between a variety of social interests and are best
left to politically representative institutions rather than to judges. A typical instance
is of polycentricity privided by the situation calling for decision to commence a
nuclear power plant.

Of course, Fuller is not saying that courts are necessarily incompetent to
adjudge each and every kind of polycentric dispute. He concedes that adjudication
caneffectively éxtend to such disputes, but he insists that it ought not to. One reason
for this is that adjudication when it so extends will have tobe parasitic, that is, it will
derive its strength, 16 the extent it succeeds, from other forms of social order. This

22." For reasons elaborated in U, Baxi, supra note 13,
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ought not to happen,®

This attempt is interesting but not successful. This is so because the
distinction between bipolar and multipolar (either-or and polycentric) is not really
viable. The pure type of adjudication is only a model, an ideal type. Issues do come
before the courts which are polycentric in nature. Of course, Judges who evade the
question by invoking the doctrine of political questions might genuinely be
persuaded that these arc legislative or executive matters best leftthere, The political
questions doctrine is one manifestation of the canon of judicial self-festraint, But
imporiant questjons can be raised (and have been raised concerning desegregaticn
and busing and apportionment cases for example, in the Uniied States) whether

Judges can, with justification, invoke this doctrine at the cost of sacrificing rights, -

ideals and values of constitutional and legal systems, Indeed, whatever course
judges may adopt in relation to polycenitric questions, “the *form of social order’
kind of analysis cannot dispense us from the much wider and morc difficult
questions of evaluative choice, whether we call them questions of ‘policy’, ‘justice”,
*social philosophy® or ‘ideology”.” (And indeed, “even if we close our eyes and
refuse to see these questions at alf)”,2

S

Ronald Dworkin has over the past fifteen years argued brilliantly but, in
our opinion, unsuccessfully that the nature of Justification of decision ought to vary
fundamentally in adjudication as different from legislation. The core of his
argument is that while both legislative and Jjudicial decisions are broadly political
in nature, the legislature ought o justify its decisions in terms of policy, while the
court ought to do $o in terms of principles. The court ought to “justify a political
decision by showing that the decision Iespects or secures some individual or group
rights.” On the other hand, arguments from policy “justify a political decision by
showing that the decision advahces or protects some collective goal of the commu-
nity as a whole."® Dworkin maintains that legislation is better suited to handie
arguments of policy and courts are betier suited to handle arguments of principle.
Indeed, he maintains that courts oughtto proceed only with arguments of mm:nmn_a.

Dworkin maintains that judges do not have discretion to choose even in
hard cases because there are always to be found in the authoritative legal materials
standards and principles which the Judge ought to follow. He mainiains that Jjudges
are always constrained to follow the law; for “all practical purposes™, he says, “there
will always be a right answer in the seamless web of law. 2 -

Decisions based on principle protect individual-or group rights; decisions
based on policy advance community goals. If a judge is conscientious, she would

23, Bee Lon L. Fuller, The Forms and Limits of Adjudication (1959, mimes., leclure delivered 1o the
Association of American Law Scheols at Jurisprudence Round Table Seminar; Lon L. Fuller, .
» “Collective Bargaining and the Arbitrator”, Wisconsin L. Rev. 3 (1963).
24. 7. Stone, supra note 15 at 655,
25. R. Dworkin, supra note 17 a1 §2-85.
26. R. Dworkin, “No Right Answer?” in P.M.S Hacker and J, Raz (eds.) Law, Morality and Society :
Essays in Honour of HL A, Hart 53 a1 84 {1977
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‘

always be able to ground her decision even in a hard case on some principle
protecting group or individual rights. She ought only 10 Justify herdeciston this way
and'not by reliance on goals. Goals are non-individuated whereas rights are
individuated. Goals “encourage trade-offs, benefits and burdens within a commu-
nity to produce some overall benefit for the community as a whole.” Rights, while
they can be weighted apainst other rights, have by definition certain “threshold
weight” against ordinary routine goals and can only be defeated or overcome by the

goal of special urgency. Decisions on principle furthermore demand an articulate.

consistency? in other words, judges as political officials must make such decisions
on.enforcement of rights “as they can jusdfy within a political theory that also
justifies the other decisions they propose to make.” Inweitionistic decisions are thus
precluded in enforcement of rights. This demand of articulate consistency does not
apply in the same measure to decisions on policy because policies are thought to be
“aggregative in their influence and it need not be a part of responsible strategy for
reaching the collective goal that individuals be treated alike.” In other words,
principles entail “distributional consistency from one case to nexi:” principles
forbid'the idea of “unequal distribution of benefits.”

The “rights thesis” of Dworkin is fascinatingly complex but what has been
said so far makes clear that it forbids judges from making decisions and justifying
themon policy. They ought always o ground their decistons on principles and their

-reasoned elaboration must satisfy the demands of articulate consistency. If rights
are (0 be taken seriously, judges ought not to mess around with goals and weigh
rights with goals, excepting where goals of special urgency are involved.

. Judges have still choices to make. A principle Justifying rights may still
have to yield place (o goal of special urgency and principles and rights may conflict
with other principles and rights. In both situations, Jjudgeshave tochoose. Dworkin
saysat thispoint that judges ought 1o have “a coherent political theory” recognizing
a"wide variety of diffcrent types ofrights, arranged in some ways that assignsrough
relative weight 1o each.” # Butcan we have a coherent political theory which will
perform thig task without at the same time moving back and forth from principle to
policy arid vice versa. .

i .- R;:Sartorius in an attempt to tide over these difficulties and in grappling
w.uwo,o_as of competing principles has ullimately been able only 1o offer us

with th

the following solution: “In any case... the obligation of the judge is to reach that

“decision which coheres best with the total body of authoritative standards which he
is bound to apply.”® He elaborates this point thus: -

~The correct decision in a given case is that which achieves “the best
_resolution” of existing standards in terms of Systemic coherence as
- formally determined, not in terms of optimal desirability as deter-
- mined either by some supreme substanive priaciple or by the judge’s

27. R. Dworkin, s Law a System of Rules?” in R. Summers (ed.), Essays in Legal Philosophy 35

{1968).
28, R. Sartorius, "Social Philosophy and Judicial Legislation”, 8 Am. Philosophical Oly. 151 (1971).
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own- personal scheme of values...It is the distinctive feature of the
institationalized role of the judiciary, in contrast to the legislature,
that it may not directly base decisions on substantive considerations
of the value of competing social policies. % :

However, well intentioned, this kind of presciiption for judicial role is -

indeed vacuous. What does the demand for coherence really mean? Does it mean

following precedents? If so, we must all accept that the demand for coherence really

amounts to formal as well as substantive matters. How do we measure and -

determine systemic coherence? How should judges articulate such coherence 7. ..
v

We find at the end of the road that a prescriptive judicial role theory which

denies to judges a less law creating role is indeed difficult, if not impossible, ta -

maintain without much internal sirain and confusion. As Lord Lloyd put it, the

“democratic ideal that adjudication should be as “unoriginal as possible”, that _;

judges should not be *deputy legislators’ seems as much violated by Dworkin’s
theory as by the theories of those whom he attacks,”° '

Unless a choerent theory satisfactorily preempting creative role for judges ’
isavailable, it seemns that we ought frankly to accept that judges, as political a.@nmm.ﬁn.
makers, do legislate. Judges do decide to create new norms of law and act’
prescriptively rather than descriptively, when they so decide. Professor H.L.A. Hart
is right when he asserts:

The truth may be that, when courts seutle previously unenvisaged
questions cancerning the mosi fundamental constitutional rules, they
get their authority to decide them accepted after the questions have
arisen and the decision has been given. Here all that succeeds is’
wznnmmm.a . o

Indeed, although the observation specifically confined to “most funda-
mental constitutional rules,” it admits of much wider application. Professor Hart
further maintains, and quite rightly, that the question here involved concemns the,
power and authority of courts and judges rather than one of morality., “Nothing
succeeds like success” is a maxim which does not stipulate that success need be a
morally justified and justifiable one. There is thus nonecessary connection between
law and morals even at this point. Atbest,sucharelation would be acontingent one.
It is “folly to believe”, says Hart, “that where the meaning of the law is in doubt,
morality always has a clear answer to offer.”* -

v

) More recently, Dworkin has argued, that we bid farewell to the ....m:.ﬂoa
question whether judges find or invent law.”™  Rather, “jurisprudence and

29 .Jd, at 156-59.

30. D. Llyod, Introduction to Jurisprudence 848-49 (dth ed., 1979).
31. H.L.A. Har, The Concept of Law (1961). ,
32, Id. a1 200

33. R. Dworkin, The Law's Empire 225 (1986).
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adjudication” stand united by the principle of law as integrity which insists that
adjudication “is different from legislation, not in some single, univocal way,but as
the complicated consequence of the dominance of that principle.”® Law as
integrity is a complex and rich conception, deserving a fully-fledged analysis: we
here ambush it momentarily in our search for a coherent discourseon adjudication.
The Law' s Empire se¢iis io offer us a fresh start in this direction by illuminating the
“complicated consequence of the dominance” of integrity in adjudication which

marks it off from legislation.

In this conception, judges are no longer deputies 10 legislators, Rather, the
courts emerge as “the capitals of law's empire” and “judges are its princes.”™*
Integrity which elevates adjudication thus consists of two political principles:

[A] legislative principle, which asks lawmakers to try to make the
total set of laws morally coherent, and an adjudicative principle,
which instructs that the law be seen as coherent in that way, 50 far as
possible.”® ’

The principle of integrity is “attractive™ for several reasons well stated by
Dworkin.” He also concedes that neither the legislative nor the adjudicative
principle of integrity is sovereign, for example, pursuit of justice may require
sacrifies of integrity. *® But, in reat life, a “working political theory must be more
relaxed™ as far the legislative principle of integrity is concerned; here, pursuit of
“general strategies that promote the overall goed as defined roughly and statisti-
cally...”® will have to do. Strategic decisions of this sort are matiers of policy, not
of principle; they

[M]ust be tested by asking whether they advance the overall goal, not

whether they give each citizen what he is entitled to as individual.#!

In contrast, the adjudicative principle of integrity emphasises matters of
principle, the principle being that rights will be taken seriously, recognizing

[Dlistinct individual rights as tramps over these decisions of policy,
right that the government is required (0 respect case by case, decision
by decision.*?

Ina sense, we find rehearsed the same distinction as a mark of distinguish-
ing legislation from adjudication which attract the same difficulties articulated in
the preceding section of this paper.*’ What makes The Law’ s Empire distinctive is
Dworkin’s analysis of how the'adjudicative principle of integrity ought to work in

34, Id ai 410.

35. Id. at 407,

36, fd. 2t 177.

37. Id. at 188-90.

38. Id. a1 217-18.

39. Id. a1 222.

40, fbid.

41, fd. at 223.

42, Ibid.

43. The notion that sights do have a “trumping” feawre has been rigorously ascaled by Allan
Buchanan, “What's Special About Rights 7™ 2 Social Philosophy & Policy 61 (1984).
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matters of principle. In this prescriptive framework, judges constitute an interpre-
tive community; they “interpret ¢ontemporary legal practice as an unfolding
political narrative.” Each juage must think of herself as “an author in the chain
of common law.” Each judge must think of the past judge’s decision as “a part of
the long story.” She must now interpretand “then continue” according to her “best
judgement of how Lo make the developing story as good as it can be.” A chain
novel is a novel-in-progress, demanding both continuity and innovation in narra-
tion; and when several authors contribute a chaptercach. Complex interpretive acts
and standards of consistency (fit), totality and taste come into play. Like chain-
novelists (for acsthetic reasons), judges too (for reasons of political and moral
theory) have to embark an increasingly complex interpretation from “competitive
rather than contradiciory principles, that is, from principles that can live together in
an overall moral or pelitical theory though they sometimes pull in different
dircctions.** The collective work of judges, respecting integrity, m%:om ) the
construction of “a community of principle™? such that;

. The imperatives of integrity always challenge today’s law 55 the
possibilitics of tomorrow’s, thatevery decision in a hard case is a vote
for one of law’s drcams. *¢

#

s Dworkin’s endeavour 1o furnish, at the level of deep structure, affinities

- between legal and literary theory is excelingly controversial. *° But for the present

purposes, we have 1o ask whether this mode of interpretation sufficiently distin-
guishes, m&:a_nmcon from ‘legislation’. Legislation can also be construed as
narrationintime of asociety’s search for a“community of principle.” Constitutions

. and statutes recognize principles just asadjudication; in fact, the former furnish both

a preinterpretive and postinterpretative context for adjudication, % And there isno
inherent reason why legislators should not be considered with Dworkin (with all the
infirmities of such an analogy) * ascollcetive authors of a chain novel. Further, ag
Dworkin himsclf concedes, that even when “all the discrete rules and other
standards enacted by our legislatures” cannot be brought “under any single coherent
scheme of principle” commitinent 1o inicgrity demands that: -

vv e mustreport this [acL as a defect, not as the desirable result of a
fair division of polilical power between different bodies of opin-
ion....’2 :

Intetgrity still exerts ils normative, ideal force on legislation, even though
Dworkin has (as scen earlicr) counsclled a “more relaxed” political theory for
Judging political practices. Indeed, The Law’s Empire ends with a clarion call that

44, R. Dworkin, supra note 33 at 225.

45. Id. a1 23839, i

46. Jd. a1 241 (emphasis added).

47, Id. a1 243.

48. Id. at 410.

49. 5. Fish, "Working on the Chain Gang: H:EGEE:Q: in the Law and in Literary Criticism”, R.
Dworkin, "My Reply to Stanley Fish ..... Please Don't Talk abont Objectivity Any More™ E._m w.

Benn, “Is There a Politics o_.Hs_nazEm:o: 7"in W.J.T. Mithell (ed.},The Politics of Interpretation

at 271, 287 and 335 respectively (1982).

51. Sce supra note 49.
52. R. Dworkin, supra note 33 at 217 {emphasis added).

o
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the [aw’s constructive attitude aim *“to lay principle over practice to show the best
route to a better future, keeping the right faith with the past.™® The ‘law’ here
signifies both legislative and adjudicative law. Allin all, 1he magnificant achieve-
ment of The Law's Empire falls short of the articulation of a coherent distinction
between ‘legislation’ and ‘adjudication.’

VI

The 583& incoherence of bourgeoisie legal thought concerning the role of the
judge and -of adjudication in general is partly a result of the heritage of state
theorizing which treats law undifferentially inrelation to the state and puts all legal
domains and powers under the shadow of the executive. In part, the confusion
represents essentially the denial of even a relative autonomy of courts as a domain
of the law, which is itself often thought of as having a relative autonomy of its own.

_ The law hds been identified as avionomous in terms of methodology, occupational
* culture, EmEE_osz. it has features which render it at times even substantively

autonomous. *  The implicit denial of such autonomy to adjudication 5 must
perform the ideological task of preventing adjudication from emerging as an arena
for mx?omm,o: of class struggle, of articulation and accentuation of social contradic-
tions ::ozm: the legal order. That adjudication be a very powerful arena for such
articulation has been dramatically, manifested in the recent experience of the Indian
Supreme norz which through the social action litigation (miscalled public interest
hitigation)y has begun its transformation from the Supreme Court of India (o a
mEuSBo Court for Indians. *® In matters such as racial desegration and legislative
reapportionment and affirmative action, the American Supreme Court has also
become an arena manifesting the relations of class struggle. ¥ These examples point
1o an urgent need for a reexploration of the ideological functions of the doctrine of
scparation om pawers and the inchoate distinction between “legislation” and “ad-
judication™,

53. Id. at 413, .

54 RM. Cnmmq Law in Modern Society 53 (1976); D. Trubek, ..no:.nmax:u. and Contradiction in Legat
CQrder: m»_vcm and the Challenge of Critical Social Thought About the Law”, 11 Law & Society Rev.
529 (1971).-

55. Even when no_._man_.nn as public officials, judges no not seem 1o strike as important public officials
for the.purposés of stale theorizing, For the recent fascinating study of the relative autonomy of
capitalist state, see E. Nordlinger, The Relative Autonomy of the State (1979)

56. U.Baxi,“Taking Suffering Seriously: Social Action Ecwmno_._ Beforethe-Supreme Countof India™,

T 8&9 _02 L. Rev. 91 {1979 & 1980) and its revised version, with the sametitle, in U. Baxi (ed. 1x
Law E& Poverty: Critical Essays 387 (1988).
57. D . Hotowitz, Courts apd Social Policy {1979).
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INTELLECTUAL PROPERTY LAWS OF INDIA AND
FOREIGN ACCUSATIONS : AN EVALUATION=

P.S. SaNGAL**

AT THE global trade negotiations currently :.:am_. ;Wm.v: a HH n,.:q wmm:wm:o:mwmwm
been made against the developing countrics Eo_cn::m. india which suggest sﬂm .
adequate and effective protection and enforcement of ._Eo_,oofm_ mnowm._é _.”m %
hasnotbeen availableinthe developing countries EE thisresultsin ﬁ._.mn_o distor _.om
and impairment of concessions E.oiocmi :amo:mﬁa.. H.row point ﬁﬁfﬂﬂ wom
supposedly inadequate international gbligations as the principat causes ol w o
in made. They also advert (o the growing phenomenon of counterfeiing PM, Mw _ movm
which are highly injurious t0 the trading system as a .E:oﬂo. The proposals ¢ L
an effective international dispute settiement .Bmos_:o_.q because at .H.V_,mwm_m ﬁﬁo
conventions relating to intellectual property rights do not have nmmoo:mo ispute
settiement provisions. . .
The proposals submitted by the U.S.A., mmﬂonﬁs Economic Oo._:ﬁ M_Mww_
and Japan in relation to trade-related aspects of _s.ﬁo:oo.am_ propesty nmﬁ s can
broadly be divided into three categories: (1) Inef mwnc.é .Ea. Emaoﬂcmﬁ M«w oH m for
the protection of intellectual property Tights; )] U_mn:.a_zmxos mmmsw,r t on SM: m:
ers and (3) Inadequate intellectual property protectuon with regard 10 € mﬁ Hm
circumstances and new technologies. In the first calegory, we can cover pa p
protection for food-stuffs, chemicals and pharmaccuticals; 55:02:&:9%9 w
rights duration; compulsory licensing and o_._m.oamao_.: wﬁoooazam. .Hn the mam_oﬁﬂ !
. category will fall several allegations of discrimination againstthe moﬂ.w_.m_wonﬂ Mb: he
foreign goods, In the third category, wé ¢an Cover new So:sopom.u‘ and cha H m: w
circumstances with which the o&m::m intellectual property regime 1S :mt_
position o cope. . .
In this paper, the proposals weuld be 8932:3 upon _,_..oa the soi.wo_%m”
of Indian intellectual property laws. Does 59».5 system v._.oéao. adequate mzmp )
effective E.op.mhao: 1o the intellcctual property rights; is it @_mo:E_:mS@ Mwﬂm o
foreignersandisitin aposition o copeup E.._% the changing n_ao:EwE:nam a <.e3wa
technology? In India, the differenttypes o?Ea:oQ_._E property rig “..mumd mﬂ _.m o
and protected by the Copyright Act, 1957, the Designs Act, 1911, the M oSA 2 mm
1970 and the Trade and Merchandise Marks Act, 1958. These >.9m provide the mmmn
remedies which can be invoked by an aggrieved person 10 So o<9=a.o 2
infringement of his intellectual property rights. They provide m.: EM_ B.Bni_ﬁ,_uw.mo_.
addition, the Trade and Merchandise Marks Act Eﬂ Eo Oocﬁ_mz ct Eo. o
criminal remedies. These two sets of remedics are distinct and _:aono:ao:ﬁ andc

*  paper presented at the Annual Meeting of Association for the >ﬁ_<w=nn5.o_: wa ._.nmn:h.n.dw W:M
wmmnm_.nr in Intellectual Property (ATRIP), held at George Washington University, Washington,
(July 24-27,1988.) ! L

4% [ 1 M., Ph.D. (Alld). Profcssor of Law, cad of the Deparunent and Dean, [
University of Delhi, Delhi.

aculty of Law,
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be invoked simultanecusly. In the event of an intellectual property right being
infringed, various Acts dealing with intellectual property provide that an aggrieved
party may file a civil suit in a court of law: The reliefs in the natore of injunction,
damages and accounts, delivery of infringing goods or materials, etc. can be asked
for. Amongst these, the grant of an injunction is the most effective and important
relief available in the Indian legal framework for the protection and effective

enforcement of the fiiéllectual property rights available to the holder of the
intelléctual property rights (IPRs),

1 CHARGE OF INADEQUATE AND INEFFECTIVE SYSTEM
FOR THE PROTECTION OF INTELLECTUAL PROPERTY

(a) Intellectual Property Rights Duration
{i) Patents

" The proposals submitted by U.S.A.,EE.C. and Japan assert that at present
in many of the countries the pericd for the protection of patent rights is not
sufficiently long and the inventor or the holder of right cannot work the patent in
suchashort time. So it mustbe 20 years from the date the patent protection is sbught
or 17 years from the date the patent is granted. ,

In India, the normal term of all patents granted under the Patents Act, 1970
is 14 years except that a patent for the process of manufacturing substances used
or capable of being used as food, medicine or drug is five years from the date of
sealing of the patent or seven years from the date of grant of the patent, whichever
period is shorter.! Thus the Act provides a fairly long period of protection in all
fields of inventions except food and drugs which are essential to the health and life
of the nation and thus viewed differently in view of their strategic need. This patent

~duration is comparable to that available in most of the developed countries of the
world and in view of fast changing technologies, there is hardly any justification fer
a longer duration,

(it} Copyright

The term of the copyright protection in literary, dramatic, musical and
artistic works (other than a photograph) published within the lifetime of the author
is fifty years from the beginning of the calendar year next following the year in
which the author dies.? In the cases of anonymous and pseudonymous works, the
protection is available for fifty years from the beginning of the calendar year next
following the year in which the work is first published.’ Thus, the duration
prescribed under the Indian law is exactly the same as suggested by the U.S.A,

(iti) Trade mark
Regarding the duratiot. of trade mark, under the Trade and Merchandise

1. The Patents Act 1970, sec. 53.
2. The Copyright Act, 1957, sec. 22.
3, Id,sec. 23

e L
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Marks Act, 1958, the trade mark is registered for a ncan.a of seven woﬁ.m.vcﬁ may
be .Hnnion._ from time 1o time.* The U.S. suggests a minimum period of five years
only.

(b) Compulsory Licences and Licences cm Right

e ally:-not grant
The proposals assert that the governments should gener _w.q :%M_._om
compulsory licences in case of patents m:a m@mc not mu..mnn a moawcamsowocani-
where there is legitimate reason for non-working of the Eé::w: and1 compa
sory licence should be exclusive. The proposals m_mw mnozmﬁ:.E in wnnw_ﬂ ountes
compulsory licences are granted mwmﬁwsmmwmzw without having regard to
the invention is worked or not. ,
In India, the Patents Act, 1970 provides for granting o.m oM:mﬂEHM.W
Jicences® for the working of patented inventions and also for revocation® of pa

- on the ground of their non-working in the country. According 1g the Patents Act, a

compulsory licence to work a patented invention may be mnw:m..l.u _uu.. WWHNM”MM%MM
of Patents to an intercsted person, or a patent may be endorsed wit o ences of
right” on the ground (1) that reasonable requirements of the ﬁ;EMo. wi e %mm Lo
the patented invention have not been met, or 9. that the patenled inve! fion fs bt
available to the public at a reasonable price.” It is clear from these provis

compulsory licensing of patented invention is permitted to prevent public harmand -

i i i of
to promote public interest. Justice and, fair Em«.am:_m:a that in 5% moﬂa_._ﬂwﬁ
priorities, public interest should be placed above private mterests of afew. ! HoH.
it should not be forgotten that these provisions have been enacted cmn:mﬁw M_MH”. °for

. i f ment, excep 3
their psychological deterrent effect thanifor actual nﬁ.o_won " e
cases. Many countries which claim to be upholders of intellectual prope
have similar provisions in their laws.

(ii} Copyright . . .
The Copyright Act, 1957, provides for compulsory :om_”_m,:m ih c_o% a”M
published® and unpublished® work on the ground that the work 1§ :o_.m m<”_ mmon:_ °
i ia being a member both of the .
the public and on reasonable terms. India mer o
Owswnnmo: as well as the Universal Copyright Oo:<ns:c_.r these provisions are in
conformity with India’s obligations under those Conventions.

{iii) Trade mark e ‘ -
The Trade and Merchandise Marks Act, 1958 does not contain any
provision regarding compulsory licensing of the rade mark.

.:._n.q..ﬁ_n and Merchandise Marks Act, 1958, sec, 25.

4.
5. The Patents Act, 1970, sec. B4,

6. Id. sec. 89,

7. Id. w865, :

8. ‘The Copyright Act, 1957, sec. 31.
9.

Id., sec. 31-A,
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’ chemicals, drugs, etc

11. See Report on the Revision of the Patent Law 23
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(c) Or»mm.m of Granting Compulsory Licences as a Matter of Course

.. It has been alleged that some countries grant compulsory licences in the

" ordinary course without any special justification. In India, there are various
provisionsin the Patents Act, 1970, which require governmental authorities to make
certain ‘findings before granting the compulsory licence including findings on
whether or not sufficient time had elapsed since the sealing of the patent to enable
the working of the invention or whether a government regulation, rule or order had

FR?&:.& which prevented working or whether the patentee had taken adequate or
reasonable steps to start working.® -

~Thus, the Patents Act recognizes legitimate and realistic reasons as a
ation for not granting a compulsory licence. This indicatesthata compulsory
licence cannot be granted easily or as a matter of course.10

Justific.

() wnonmmm _uu.ﬂmnn versus Product Patent in Food, Drugs, etc.

" - The suggestions/submissions oppose the idea of giving process patentand
insist that in case of food, drugs, e1c., product patent should be given and not process
patent as-done by several developing countries. In India, under section 5 of the
Patents Act; 1970, only process Patentis available in case of food, drugs, etc. Very
cogent reasons were found for this choice in India by Ayyangar Committee Report
which forms the basis of the Patents Act, 1970. This Report says that the grant of
a patent to a chemical um_w se had a deadening effect on research since'it precluded
attempts to arrive at the same products by other alternative processes whereas if
patentability was Testricted to novel processes, it stimulated research in regard to
other altérnative methods for producing the same product.!  After detailad
considerations;. the Committee came to - the conclusion that the interest of the
counniry would be best served by confining patentability to the processes by which
the products were obtained and to deny patents Lo the products per se in the area of

- chemicals, m.B... The reasoning given above appears to be flawless and has found

favour in a-large number of countries including many developed countries.

e} mxnmvzo:m from Patent Protection: Patentability

The mcdammmmoam\mcmmnm:oum. particularly from Japan, point out that the
problem of “unpatentable subjects” or exceptions from patent protection are
specially m.mao,.cm..mw there are many countries which do not grant any patent at all-
or do not grant patents for a large number of inventions. In India, the patents are
granted to all ihe inventions of novelty. As stated above, in India, the case of food,

It -» Process patents instead of product patents are being granted.

In atomic energy, however, neither product nor process patent is granted. The

9a. The Patents Act; 1970, sec. 91.

10. SegP.S.8angal, "Paris Convention and
and Kishore: Singh (eds.),
(1987. - -

the Indian Patent System: Legal Perspectives” in P.S.Sangal
Indian Patent System and Paris Ceonvention: Legal Perspectives 45.

(Chairman: Justice N. Rajagopala Ayyangar,
Govemment of India, September, 1959),
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Patents Act, 1970 provides that “no patent shall be granted in respectof an _..=<o:.anwu
relating 1o atomic-encrgy falling within sub-section (1) of monmou wo of the Atomic
“Energy.Act, 1962."1* The Act also provides that even after the mon,ongsoo. oﬁm
‘complete specification if the central government is of the view that E.n,Sxo:uo: is
related to the atomic energy, it can direct the controller to revoke the patent. 1

In the year 1985-86, a total of nine cases were referred to the Department
of Atomic Energy. In 6 cases, the patents were not granted in view of the provisions
of section-4.'* Inthe case of defence, the Act provides thatif the controller is of the
view that the application filed for a patent is relevant for defence purposes, he may
give directions 10 prohibit the publication of any information relating to mcmr
invention.'® The main object of such prohibitions is to protect the mom,n:mo of India.
This is an absolutely legitimate justification for restricting nmﬂmnﬁcm:? S

(N Strict Action in Case of Counterfeiting

In the submissions/suggestions, it has been stated that strict mnm.on isnot
generally taken to prevent counterfeiting of goods. The position in Inidia is E.E
criminal punishmentis provided for counterfeiting. The Supreme Court took astrict
view of counterfeiting in Sumar Prasad Jain v. Sheojanan Prasad .a:ﬁ.hhawm of
Bihar 't ) | .

{g) Foreign Trademark and Appellations of Origin ,?.o.»n,nﬂon_ in H-.&.w e

(i} Foreign trade mark

There have been cases in India where a foreign trade mark wasprotected

only on the basis of prior user in India through imports. In Consolidated Foods

Corporation v. Brandon & Co." upholding the American company’s objection to-

the registration of the trade mark ‘Monarch’ by the Indian company, the Bombay
High Court ordered cancellatian of the registration of the trade mark ‘Monarch’ in
favour of Brandon & Co. by the Registrar of Trade Marks solely on the ground that
the American trade mark ‘Monarch’ was in use in this country through imports even

though it was not registered in India by the American company. :
(ii) Appeliations of origin

Though there is no specific provision for protecting appellations of origin,
yet in actual practice this is done. This was done in Ellora Industries, Delhi v.
Banarasi Dass Goela,' in which Dethi High Court heavily relied on well-known
cases on the point such as J. Bollinger v. Costa Brava Wine Co. Ltd»®

12. The Patents Act, 1970, sec. 4.

13. 14, sec. 65, :

14, See Patents Fourteenth Annual Report of the Controller General of Patents, Designs & Trade Marks
17 (1985-86).. ,

15. The Patents Act, sec. 35 (1). '

16. AIR 1972 SC 2488. See infra under Effective Enforcement,

17. AIR 1965 Bom., 35,

18, AIR 1980 Del. 254, '

19. 1961 RPC 116. This casc is popularly known as Spanish Champagne case and has been discussed
in detail, infra under Effective Enforcement. ’
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II CHARGE OF DISCRIMINATION AGAINST FOREIGNERS

The mﬁouom: Economic Community and Japan have levelled charges of
discrimination against foreigners. The EE.C. spoke of “Discrimination against

Imported Products” and “Preferential Treatment of Activity on National Territory”.
Japan speaks of “Deficiencies-in-protection of prominent foreign trade marks”,

“Inadequate system of opposition to registration”, “Excessive/discriminative pro-

tection of intellectual property rights” and “Restrictions on Foreigners” “Patent
Rights aiming at protection of home made technologies”.

(2) The Position in India

India is not yet a member of the Paris. Convention but the country isnot
practising any discrimination, The Patents Act, 1970 provides thatany country may
by agreement acquire the status of a convention country which means that on the
basis of reciprocity, it can acquire for its citizens similar privileges as are granted
to India’s own citizens.”® On this basis, at present India has notified United
Kingdom, Australia, Canada, New Zealand, Sri Lanka and State of Eire as the
convention countries. Ruling out-discrimination completely on the basis of reci-
procity is only fair and also in accordance with the Paris Convention thbugh, as

. stated above, India is not yet a member of that Convention. This position of law is

based on fairness and equity. However, in actual practice, it appears from a large
number of cases® thal even the compliance with the requirement, of reciprocity is
not looked into and equal justice, and in some cases even preferential treatment, is
given to the foreign companies/individuals.

{b) Accuser itself Accused

It is really strange that a country like Japan which is itself violating the
established norms (even prescribed by the Paris Convention of whichitisa member)
isaccusing others for the violation of those very norms. J apan is of the view that the
restrictions on import of foreign goods and discriminatory treatment to foreign
nationals and inadequate patent systems are hampering the trading interest of that
country. The statistical evidence available confirms that foreigners are not giventhe
same protection for their inventions in Japan as the Yapanese obtain in Japan and in
other foreign countries.® Japan is a country which is a member of the Paris

Convention that provides for national treatment,? i.e. same treatment to foreigners
as it provides to its own nationals. Thus, Japan is itself violating the Paris

20. See the Patents Act, 1970, chapter XXTT ,secs. 133-139 “Intemnational Armangemnents,”

21. Philip Mooris Beigium S.A. v, Golden Tobacco Co. Lid., AIR 1986 Del. 145; M/s Banga Watch
Co., Chandigarh v. Mis. N.V Phillips, Holland, AR 1983 P & H 418; Glaxo Operations UK.
Lid, .kgu._.nn_ (England ) v. Samrat Pharrmaceuticals, Kanpur, AIR 1984 Del. 265:Consolidated
Foods Corporation v. Brandon & Co., AIR 1965 Bom. 35, Penguin Books Lid., England v. M/s,
India Book Distributors, ATR 1985 Del. 29; John Richard Brady v, Chemical Process Equipments
P.Lid, ATR 1987 Del. 372,

22. See Arthur Wincberg, “The Japancse Patent System: A Non-Tatiff Barrier to Foreign Businesses?”,

~Journal of World Trade 11 (1987).

23. See the Paris Convention, article 2.
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.Convention of which it is a member. United States companics complain that they
do not experience the same success in getting patents in Japan which they receive
for their inventions in America. Tales of foreigners’ frustrations in protecting their
inventions in Japan are part of the oral tradition of doing business in Japan.®

The following excerpt from Arthur Wineberg’s article throws adequate
light on the way the Japanese patent system is actually operating:

The pressure inJapanis on the licensing of patent “applications”. The
. Japanese regularly share inventions and cross-licence their patents.
Cross-licensing would clearly discourage, opposition gt the Patent
Office. For foreign companies, though, cross-licensing Japanese
competitors in the Japanese market often means ceding it to them.
Unless a foreign company has a decided advantage of some kind, it
will not be able to compete successfully in Japan against Japanese
-companies. S0, a unique feature or product derived from the patent
right of exclusivity may be the only means for a foreign company to
compete successfully. However, if the price of obtaining a patent is
- giving away the right to exclusivily, the reward may no longer be
waorth the price,
While the environment in which foreigners apply for patent
* protection in Japan is not favourable, the institutional barriers and
conduct of the Japanese industry can be overcome. Patent protection
is available in Japan, but it is not cheap, and it cannot be obtained
. easily.®
. The above excerpt shows that Japan is itself at faultinregard 1o the very same
matters about which it mm.,a_mamsm others,

I COPING UP WITH NEW TECHNOLOGIES

In the submissions/suggestions, a doubt is expressed about the capability

of countries in giving adequate protection to emerging new technology like

’ computer software, biotechnology, semi-conductor chips and tackling the problem
of video piracy. The position in India in regard to these matters is as follows,

(&) Computer Software L
The importance of computers in the field of science, technology, com-

merce and other places of activities is increasing very fast. It would, therefore, be
very necessary to assure legal protection which would encourage investment and
trade in computer software and provide ils wider acceptability. In India, the
protection of computer software is provided by the Copyright Act, 1957. The Act
was. amended in September, 1984, 10 expressly extend protection 10 computer

programames (software). This has been accomplished by re-defining the term

24. See Anhur Wineberg, supra note 22.
25.1d. a1 22,
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“literary. work™ to include computer programme. The amended definition of -
‘literary work'® is as follows: .
. “Literary work” includes tables, compilations and computer pro-
grammes; that is to say, pragrammes recorded on any disc, tape,
* perforated media or other information storage device, which, if fed
..-into orlocated in a computer or computer based equipmentis capable
‘of. reproducing any information.

By ‘providing copyright protection for computer software under the -

+ Copyright Act; 1957, alead is given torecognize that copyright as against patent is

- the appropriate protection device for computer software,
{b) Biotechnology

B Biotechnology may be defined as the technology that uses living organ-

isms (or part of organisms) to make or modify products to improve plants or to
develop micro-organism for specific uses.?” In the field of biotechnology, patent
protection is available for the application of micro-organism ang strains leading to

, the production of substances like enzymes, yeast, antibiotics, alcohols and for other
similar industrial application. But the strains of micro-organism as such are not
patentable, Though biotechnology has come into prominence recently, it is one of

 the oldest téchnologies. From the beginning of the civilization, man has deliberately
selected organisms that improve agriculture, animal husbandary, baking and
brewing. However, the human possibilities of intervening in the process of nature
in exploiting it for a long time remaincd very limited.

- Patent laws require an invention to be new to comprise of an inventivestep
and.industrially applicable. In addition, inventions must be repeatable since the
disclosure must enable others to repeat the described technical solution. As regards
the condition of novelty, an invention is not new ifithas been discldsed to the public
either in writing or oraily, by ue or otherwise, before the filing date or priority date.
A question, ‘therefore, may arise as to whether the nawrally occuring substances,
micro-organisms or other biological materials may be treated as new when found
in nature. As in the other technological fields, the patentability requirement of
:.Eo...:namn. step also constitutes one of the most complex questions in the biotechnol-
ogy. The consideration of industrial application has been a major obstacle to
patenting in the area of biotechnology. g

.m:_ﬁmnmo_._m&mo_oé.a of thie invention in the patent application is a standard
patentability requirement. Inthe biotechnological fields, the condition of sufficient

~ disclosure poses specific problems since living entities are difficult io describe in

writing, To make up for the insufficiency of description of an invention relating to
biotechnological ficld to which the public does not have any access; the patent

26. The Copyright Act, 1957, sec 2(a).

27. See N.R. Subbaraman, “Patent Protection for Inventions Relating to High Tech. Areas: Indian
Scenario”, p. 5 (Paper presented at the Serninar on Intellectual Propenty and High Technology
organised by WIPO, UNDP and Government of India in March, 1987).
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procedure requires not only the filing of written description but also the deposit of
the sample micro-organism with authorised depository authority. As the deposit is
considered a part of the description, it could be concluded that the sample of the
micro-organism must be deposited with the depository institution at the latest on the
date on which the patent application is filed or, if a priotity is claimed, on the priority

date. The deposit supplements the description of the micro-organism:so that a
-person in the art is able to identify the type of micro-organism involved.® .

The definition of patentable inventions under the Patents Act, 1970 as
applied to a process, method, art or manner of manufacture is regarded as an
artificial process or operation of an industrial nature wherein certain’ starting
materials have been subjected to the process or operation to convert the material in
such a manner as to produce a new and uscful article or a substance. In addition, the
method of agriculture or horticulture and any process for the Boa.ﬁ?a,.mimmowr
curative, prophylactic.or other treatment of human beings or any process for similar
treatment of animals or plants to render them free of disease or to increase their
economic value or that of their products are not patentable inventions nder the
Act®  Accordingly, the living entities of natural or artificial origin:{ike animals,
plants or micro-organisms and biclogical materials like viruses, nE_.ERm, nanmmmnm
for their creation/production are not patentable under the Patents.‘Act, 1970.
However, inventions relating to the processes for the production of mmgsnnmm like
enzymes, yeast, antibiotics, alcohols, etc. by bioconversion utilising micro-organ-
isms, etc., are patentable under the Act as the resultant products are tangible and
non-living entities.®® : )

(c) Tackling the Problem of Video Piracy SRR
The Copyright Act, 1957 was comprehensively amended by the Q.%ﬁmm:"

- {Amendment) Act, 1984, which aimed mainly at discouraging and prevénting the

widespread piracy prevailing in video-films and records. The salient points of the
amendment given below show the seriousness with which the Parliament Eoﬁ.\oa
the menace of video-piracy: ., S
(1) Video-filmsare henceforth deemed to be work produced by a nanw%
analogous to cinematography (sec. 2(f), Explanation); ' I
(2) The definition of duplicating equipment was introduced (sec.2 and
2(a); , .

20

(4) Tmport of infringing copy of cinematographic film or record for

private and domestic use of the importer, formerly allowed, is now considered
infringement. Butimport of two infringing copies of other works, formerly allowed,
is retained (sec.51(b)(iv) and proviso); a .

28. 1. a1 6.
29. The Patent Act, 1970, scc. 3(h) and (i).
30, See N.R. Subbaraman, supra note 27 at 7.

(3) Duplicating equipment has been included in the term ‘plate’ (sec.
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(5) Certain particulars 10 be displayed on any published record or

" published video film (sec.52A);

(6) The punishment for committing the offence of infringement of

- copyright has been  substantially enhanced. The term of imprisonment under the

amended provision varies from six months to three years and the amount of fine

has been enhanced from - fifty thousand rupees to two lakh rupees. When the

"~ * offence is repeated by the same person, the punishment for the subsequent commis-

sions are further enhanced (secs. 63 and 63A);

(7} Police officers are given powers to seize without warrant copiesof a
work and instruments used for making infringing copies of the work, wherever
found, if the officer is satisfied that an infringement of copyright has been com-
mitted or is likely to be commitied (sec. 64);

. {8) Fublication of a record or a video-film which does not display the
particuiars required under section 52A is made an offence punishable with impris-
onment and fine (sec. 68A);

o (9} Punishment for making or possessing instruments for the purpose of
infringement of copyright is enhanced (sec. 65); and :

(10} Infringement of copyright has been made an economic offence under

m?w .Mnouo:._a Offences (Inapplicability of Limitation) Act, 1974" so that an
_E.::mm_. of copyright cannot get the benefit of the law of limitation by passage of
time,

(d} Semi-conductor Chips Ve

The U.S. has argued that in the field of high technology like semi-
conductor chips, protection is not available even in the developed countries and
most developing and newly industrialized countries are only considering laws.
relating to the semi-conductor chips and mask works. The position in India is
possibly different from many other developing countries because the provisions of
the Patents Act, 1970 provide protection 1o the invention relating to semi-conduc-
tors, Under the Act, the semi-conductors are patentable only in regard to the
methods or process of their manufacturing.’2 No patent can be granted for the semi-
conductors themselves,

IV CHARGE OF EXISTENCE OF NON-PARTIES TO THE
- COPYRIGHT CONVENTIONS AND THE PHONO-
GRAMS PROTECTION CONVENTION

About the Copyright Conventions, Japan states in its submissions that as
there are still a nomber of non-member countries, expediting their participation “is
_:o.ﬁ:ﬂ issue to be dealt with”. About Phonograms Protection Convention, which
obliges the parties to protect phonogram producers of foreign nationality against

31. See P. Narayanan, Copyright Law 11 (1986).
32. See the Patents Act, 1970, sec. 5(b).
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v production, importation and distribution of unauthorised copies of phonograms, the
v ' Japanese state that “It is an effective means for prevention of pirate editions and
participation in this Convention is, therefore, to be promoied”. As staied above,
India is amember of both the Copyright Conventions, viz. the Berne Convention as
. well as the Universal Copyright Convention, About the Convention for the
a Protection of Producers of Phonograms against Unauthorised Duplication of their
A ! phonograms, established in 1971, the position is that majority of the 39 members as
on January 1, 1986 were developing countries and India'is a member, *

V ENFORCEMENT OF INTELLECTUAL PROPERTY
RIGHTS IN INDIA

, In the event of an intellectual property right being infringed, various
; o statutes dealing with intellectual property mentioned above provide that an ag-
grieved party may file a civil suit in a court of law. The reliefs in the nature of .
injunction, damages* delivery of infringing goods and materials for destruction can |
: be claimed. The courts in India have power to protect the holders of intellectual

; ! . property rights in obtaining and preserving the evidence of infringement of such
‘\nm_..a by passing appropriate interim orders like injunctiohs during the pendency of

i trial.in the court. Moreover, the courts have also been equipped with the power 0

' appoint any person as a commissioner®® to carry out local investigation for the

' purposes of examining any matter in dispuie, 1o examine accounts, to make an

; inventory of stocks, raw materials or other properly lying at any place, to scal any
premises and to take possession of the goods for keeping them in safe custody with
the object of preserving the same .

In India, the most important and effective remedy available to the holder
of the intellectual property is to seek an injunction from a court of cempetent
jurisdiction. Whenever there is a breach of an intelleciual property right or such
_ breach is threatened, apart from penal remedies available o the owner of an
fo intellectual property, civil proceedings can be instituted and an order of injunction
R soughtagainstthe person committing the breach. The grantofaninjunctionisaright
" : expressly providéd under the provisions of the Copyright Act,” the Trade and
Lo Merchandise Marks Act®®, the Patents Act®® and the Designs Act.*® The procedure
L and the principles to be followed for the grant of an injunction are laid down in the
: Code of Civil Procedure, 1908 and the Specific Relief Act, 1963. An injunction may

33. See WIPO, “Protection of Neighbouring Rights (Rights of Performers, Producers of Phonograms
! and Broadecasting Organisations): Intermational Conventisid in the Field of Neighbouring Rights™,
28 JILI 450 (1986). .
34, The Specific Relief Act, 1963, sec. 40, Sce also Skyam Lal Paharia v, Gango Prasad Gupta, ATR
1971 All. 192: ¥.8. Prakasa Rao v. Chief Seey., Govt. of AP, AIR 1984 NOC 7 (AD). For detailed
: .1 discussion of these cases , see infra under Effective Enforcemnent.
35. The Code of Civil Procedure 1908, sec 75 read with order XX VI, rr. 1-22. .
36."Shyam Lal Paharia v. Ganga Prasad Gupta, supra note 34,
37. The Copyright Act, 1957, sec. 55(1).
38, The Trade and Merchandise Marks Act 1358, sec. 106(1).
39. The Patents Act, 1970, secs. 108 and 106 (1) (b). .

40. The Designs Act, 1911, sec. 53{2)(b).
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@a BimcEQ (interlocutory), perpetual (permanent) or mandatory. A temporary
Injunclion Bm« be sought either at the time when a case is instituted or during the
mo.:nna.ow.om trial. A remedy by way of lemporary injunction is required when there
mm._sim:o.:.eam:mn_. to the riglus of the iniellectual property owner. An order of
Injunclion is.protective and preventive and primarily issued with an oc._.oow to stay
further in jury and keep the things as they were at the time when the order is issuid 4
Perpetual injunction, on the other hand, is granied tp the plaintiff to ?n(.mrﬂ
Um:.pm:oze the breach of an obligation existing in his favour. The relief of
m@.ﬁﬁ,ca. injunction*? is granted only on the conclusion of the trial ** In order tg
prevent Em breach of an obligation where it is necessary to compel the performance
of centain acts, the court may, at its discretion, grant a mandatory injunction to

Eo<ﬂn~. Snv_dmn:no:.v_mm:na%m:a mmmoﬁonoacn_wo&onﬂwnnoa?o requisite
acts. : _

- , * The Indian courts grant ex parte injunctions also. The. ;
. 1njunctionin the fGeld of intellectual En.ﬁonwﬂmsa is one of the BWMM”, M%Moﬂ._mﬂﬂm
. %ﬁgx.ﬂso&om availabletothe holderof the right. Attimes, itisnecessary tocatch
an infringer of a property right by surprise.*s In England, such ex parte orders are
w:oéu,m.m anton piller orders. In fact, Indian courts often grantrelicf whichis greater
In magnitude than the anton piller orders.* The Copyright Act, 1970*" and the
.?.man.\ and go...n:m:&.mo Marks Act, 1958% also provide for effective penal criminal
sanctions against the infringement of those rights. There is, however, no such

41, The Code of Civil Procedure, 1908, order XXXIX, . 1-10. Sece Phitip Mooris Belgium S.A
Golden Tobacco Co. Lid. supra note 21; Glaxo Operations UK. Lid, Middlesex Mm?wﬁna&. H
..m.aan...n_..;ugssnnﬁ__.nn? Kanpur, supra note 21; Shri Swaran Singh Trading as Ap, b.aann.—..
 Emporium v. Usha Industries {India), New Delhi, AR 1986 Del. 343, BK Engineering Oem._ Delhi.
) v, Q%.QH.N:K%:..,.& (Regd.}, AIR 1985 Del. 210; Pennuin Books Lid. England v, Mis. ?&h.
; . Book Diytri mw:_ea.. AIR 1985 Del. 29; M/s Rightway v. Rightways Foor r\unw E.Smm.u# K
+ - 1; Consolidated Foods Corporation v. Brandon & Co., supra note 21; M/xs K.nnb.!&akw India
¥ v. Mis Bhola Plastic Industries, AIR 1984 Del. 44} : Mis Vrajlal Kba._..a...nan_ Co ...;.&b.?.h Bidi
Co., AIR 1987 ﬂn_.. 312, Mis Hindustan Radiators Co. v. Mis H. industan hn&_.n_e.w...mﬁ Ewowq
.Un._.. 353; Mis _\.wm.;&wn Dresses, Dethi v. Mis Varinder Garments, Delhi, AIR 1982 mor 482 K. ,
Krishna Chettiar ¥.Ambal & Co., AIR 19708.C. 146; John Richard Brady v. D&n.ihnn:.\enn&”.

Equipments , AIR 1987 Del. 372, Pi i ; f ; @
wada, AIR 1981 AP 224, oamarri Lakshmikantham v. Ramkrishna Pictures, Vijaya-

42 The Specific Relief Act, 1963, sec. 38.
43 Wumx._a.mnzmn Watch ﬁ.q..n._.ﬁam...wnw} v. MisN.V. Philliphs, Holland, supra note.21; Globe Super
arts v, F..E Super Flame Industries, AIR 1983 Del. 245; Mis Kalaniketan, Hﬂ&hh&??mr,.uw%&...
v. k.&.,n.a_imaa South Extension Market No. 1, New Deihi} AIR 1983 Del. 161; Sarabhai
_.Emw:h_:gm.. En... v. Sara Exports International, AIR 1588 Del. 134; Dr. Ganga ..uwb..n\_ha. Gupta
. MHMG Gudimani, AIR 1986 Del. 329; Esvco Sanijtations, Delhiv, Mascot Industries (India} Deiki,
. Gmw. Del. u@mn Tobu Enterprises (P} Lid. v. M/s Joginder Metal Werks, AIR 1985 Del, Na&.
44, .H..rn.wvno_hn Relief Act, 1963, sec.39. Sec Anglo-French Drug Co, {Easterp) Led., Bomba . |
. %3 Beleo' Pharma (Haryana), AIR 1984 P & H 430, Prae > ’
- Tata Oil Mills Co. Lid. v. Mis Wipro Lid,, AIR 1986 Del. 345: & ».
Prajashan Mondir, AIR 1983 Del, 461, SR Sundaram . Mis. Ratian
46. ema.owvwm _Dﬁm._. ..m:?ﬁgg, of Intelleciual Property Rights in India® P 13, Paper presented at
um on “ X oo
16 Homq%.svoﬂ on “Elfective Enforcement of Intellectual Prapenty Rights (Geneva, June 15-
47, The Copyright Aect, 1970, secs. 63-70,
48. Id,, secs. 78-90.
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provision either in the Designs Act, 1911 or the Patents Act, 1970. .

, The material difference in criminal provisions between the Trade and
Merchandise Marks Act and the Copyright Act is that whereas undér the-former
Act, the offence committed is non-cognizable® while in case of latter, by _..nmm,n.,: of
the recent amendment in the Copyright Act,® the offence committed has been made
acognizable offence. This makes the criminal proceedings under the Copyright Act
more effectivé as the delay in obtaining warrant from the magistrate vnmon.o.
conducting a raid is eliminated. To make the copyright protection more ¢flective; -

the Act also confers powers on a police officer not below the rank of a sub-inspector, =

even in the case of a threatened infringement, to seize without warrant all copies of
infringing work and all plates used or likely to be used for the purpase-of making
infringing copies of the work.® The effect of this provision is that a threatened
infringement of the copyright can be nipped even before the commission of an
offence. To prevent the abuse of power by police officer, the Act givesright to any
person having an interest in materials so seized to make an application to a

magistrate, within 15 days of such seizyre, for restoration of the.materials to him .

_ The Copyright (Amendment) Act, 1984 introduced certain important
amendments, the ‘object of which is mainly to discourage and prevent. the wide-
spread piracy prevailing in video-films. Among othier things, it substantially
enhances the punishment for committing the offence of infringement of ¢dpyright.
The term of imprisonment, under the amended provision, shall not be less than §
months but may extend upto 3 years, and the fine which shall not be 1éss than Rs.

50,000/- but may extend upto RS. 2 lakh.”® Where the offence is repeated, the |

infringer shall be punishable for the second, and for every subsequent o.m.m..o:nﬂ with
imprisonment for a term which shall not be less than onc year but which mmay extend
-upto three years and with fine which shall not be less than onc lakh of nipecs but

which may extend upto Rs, 2 lakh

So=>wnmoﬁz>cmoc>qmm<memz95559.&52.,
TO REGISTRATION -

Both the 1J.S. and Japan have emphasised in their submissions/ sugges-
. tions that owners of atrade mark identical or confusingly similar toa mark for which
. registration is sought should be given the opportunity to challenge promptly such
registration, ’ I
In this regard, the position in India is that section 21 of the Trade and
Merchandise Marks Act, 1958, provides for “opposition to registration”. Sub-
section (1) of section 21 lays down that any person may, within three months, from
the date of the advertisement or re-advertisement of an application for registration

49. See State of UP v. Ram Nath, AIR 1972 SC232. T
'50, The Copyright (Amendment) Act, 1984, : -
51."The Copyright Act; 1957, sec. 64.

52, Ibid.

53. Id., sec. 63.

54, Id., sec. 63A.
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or J.E_F such further period not exceeding one month in the aggregate as the
wnm_mn.ma. may allow give notice in writing in the prescribed manner to the Registrar
of opposition to the registration. Two cases™ show that opposition 10 registration
succeeds in this counrty in all deserving casés. It is worth recalling here that in

- mwa.auo: & Co. case,* the trade mark ‘Monarch’ for Brandon & Co. (Indian party)
registered E\ the Joint Registrar.of Trade Marks was ordered to be cancelled by the
.woa.qmi.wmr ﬂoﬁ,ﬁ merely on the ground that the American trade mark ‘Monarch’
wasin usein this counfry through imports, even though it was not registered in India
by the American company, the Consolidated Foods Corporation.

VII ENFORCEMENT OF INTELLECTUAL PROPERTY RIGHTS
. ININDIA : JUDICIAL DECISIONS

) >= mn.ocmmmos commonly found in the submissions from the three afore-
mma countries is that in some countries proper legal protection is not available to
=.=a=88w_ property rights consisting of patents, designs, rade marks and copy-
dm_.:.m.. It is a well-known fact that the real law is not what is embodied in the
provisions of the statute but how it is really interpreted, implemented and enforced
by the courts of the country. In India there are not only provisions in the statute but

they are 5 fact enforced effectively. The following discussion of various decisions
would prove this.

(a) Trade and Merchandise Marks

) Under this head, the cases in which foreign entities/companies were
involved prove that there has not only been effective enforcement of the provisions
of law but there has been no discrimination between an Indian party and a foreign
party. In fact, the courts have taken not only an impartial view buta view which has
in fact favoured the foreigner. In Philip Morris BelgiumS.A.v. Golden Tobacco Co.

hﬁﬂEnwwpmmmaooaumsw:maa@. .. .
i : mﬁmaann»m.maoamnwE
following particulars: in this country with the

Number Trade Mark Class Goods

243469 VISA 34 Tobacco manufactured

and un-manufactured

o This trade mark was valid and subsisting in India. It was being used by-the
plaintiff company inrelation to cigarettes manufactured and sold .n a large number
of countries of the world but it had not been able to sell in India under this trade mark
for some years because of impert restrictions. The defendant Indian company
advertised™™ Emﬂ it had introduced a new brand of cigarettes under the trade mark

55. M..QENHHMMM. m.oM% mwwﬂa v. Brandon & ﬁ..u.....,:.uS note 21 and Surjit Singh v. Alembic Glass
mn».aaﬁoﬁnﬂﬂgn..... . Del. 319. For a discussion of these cases, see infra under “Effective

56, 1bid.

57. Supra note 21.

" 57a The Times of India, Delhi, October 27, 1980,
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- L e . , - ; he Delhi High : :Ug_&a.m Eo.o.aﬂ. of the trial court grantin rpetval injunction restraining th
led a suit asking for a permanent E.E:oso?.,_, - s . Er & Perp J fi restraining the
Mwww.mwms-mmmwsmm_mwnﬁ me.n_._omcm pending disposal of the suit restraining the defendant-appellant from using the trade mark ‘Philips’,

._ . defondant from infringing the plainff's irade mark. Yet another case worth mentioning here is Glaxo Operations UK. Ltd.,

5 Several contentions of the defendant were rejected by the court. One-of ‘ Middlesex (England)v. Samrat Pharmaceuticals, Kanpur.® Inthis case, Lhe Glaxo

that the registered trade mark “VISA” of the plaintiff company was only ) Ovonwnwam.‘ UK. Lud. and .meo Laboratorieg (India) Ld. instituted a suit for
\ .5@:. Was tha £ factured and unmanufactured, and was not in respect of restraining the defendant Indian firm, their servants and agents from manufacturing,
- inrespect to _o.cmo% omum:mﬂc Mm:.o same on the cigarettes of the defendant could not selling, offering for sale, advertising and dircctly or indircctly dealing with glucose
- cigareites and so the Hwﬁ wm_wﬁ this contention was rejected by the court on the ground . powder or any other medicinal or food preparations in cartolls which were a
L constitute Emnzmnﬁm:ma of cigarette was tobacco though enclosed in a paper. It substantial reproduction or colourable imitation of cartons of the product Glaxose-
' thas the actual o% :M EM:ua laintiff’s trade mark was liable to be removed from the ! D and/or Ghicon-D and from adopting an identjcal or deceptively similar colour
i e ako nonﬁwz ; ks on Hmm ground of its non-use under section 46 of the Trade : combination, lay-out, get-up, cic. The plaintiffs prayed that an order for rendition
: register of _Hma.a vahﬁwm Act, 1958. The courtrejected the argument on the ground of accounts of profits illegally earned by the defendant by infringing the trade
and Zm_.m:wmm,mwn ided mr oxno.wc.on to the aforesaid general rule.when the non- { marks, copyrights and by way of passing off its goods and business as the goods and
that section .ﬁ V_”_HM< to ‘special circumnstances’ in the trade and since in this case : business of the plaintiffs be made, They further prayed for issye of a direction for
e e s d :mﬁ :w ort restrictions, it was considered to be special ] " delivery up, for the purpose of destruction, of all the impugned marerials including
m.ﬁ. :..mmm_hwoﬂww EMMENOM% of section 46(3). Keeping in view the canons of ; the infringing copies of the cartons, labels, E_.,mvﬂm:m and packing materials, etc.
- thw?osao:_ the court in this case could have easily decided the-dispute in favour : St

It was complained by the plaintiffs that in violation and infringement of
e mark and copy right, the defendant was selling its product Glucose-D in
cartons having the various featuresincluding the lay-out get-up, colour combination
and arrangement of cartons of Glaxose-D and/or Glucon-D, with a view to

producing animpact on the public that the products of the plaintiffs were being sold,
Similarly, in M/s. Banga Watch Co., Chandigarh v. Mis. N.V. Phillips, -7 thus cauging deception so as to encash upon the reputation of (he plaintif¥s and 1o

s Holland,*® the plaintiffs, Dutch company and its Indian subsidiaries (respondents) - pass its inferior products s those of A oo Dlinits and 1

- were manufacturing and selling a wide range of goods in the engineering m”_a . court found that the two cartons were similar a0 it g e on OF o two, e
. electrical fields with the trade mark ‘Philips’. The defendant (appellant) Indian

extent thatany product in the carton of the defendant could be taken 1o be that of the A .
. company adopted the said trade mark for their watches and clocks. The respondent plaintiffs, On the question of balance of comvenionce. ey ke obehatolihe
© Dutch company had never manufactured watches or clocks but they had been ..

they had bee oom.ma.mﬂ;o:.x\:m.un.mam:.:m an _.:.Ezn.zoz. the court held :.E. the plaintiffs would |

. : _ -t in photography and the radio clocks, The sutfer irreparable injury inasmuch as, firstly, the sale of the articles of the plaintiffs g
) manufacturing ¢lock-work-timers used in p ! r X q ! - .

counter alongwith radio accessories an would be decreased by as much as the sale of the articles of the defendant took place
watches w:a. n_%owm MMMMMM M<M” ﬁw ﬂﬂwwvuo:mbr The plaintiffs filed a suit for and, secondly, if the articles of the defendant were inferior in quality to the articles
oy n_M_o r_.nﬁomwﬂ to restrain the defendant from using the name ‘Philips’ or any of the plaintiffs, there was bound to be damage 10 the reputation of the plaintiffs !
wm%ﬂ...h Em_,”m:o: watches, clocks and the like so as 1o pass off their moo.% as .ﬂ_smn resulting in considerable decreage of the sales of the articles of the plaintiffs. The
of the plaintiffs. The defendant, a parmership firm, was carr wm:w ozhcwﬁ%ww ﬁw”m court, therefore, allowed the application and issucd an injunction prayed for till the

, . i ies under the

sale of watches, clocks, time-pieces and their accessorie

e 1 disposal of the suit. : .
i e _ he acquisition of an ) . Lo T
.h “Philips’ since 1954. The ammms.amzﬁ Mwwwmwwﬁ ﬂm%ﬂﬂ%ﬁﬂwﬁ%m of article of _The Supreme Court considered the infringement of trade mark asa serious
b exclusive right to q»am.%&& S«MMQ of that right to E.ozg the use by others of matter in State of U P. v. RamNath® holding thata person charged with the offences
; commerce could not entitle the w. ith goods of totally Jifferent character because under sections 78% and 79 of the Trade and Merchandise Marks Act, 1958, could
such mark or name in connection with g not’be exempted from criminal :mE:wam:oiEwﬁ:mﬁEmﬂomwmﬁqoa:maao?:n

. i : law remedy for passing off by a person of : d : .
”_.g oy mmmwmhh%mmmﬁwww:o%”sﬂNﬂHMmM it was Mmﬁmc%msmn by the plaintiffs that trade mark had discontinued its use, The court held that for the purposes of Chapter
isown go e

their goods and the goods sold by the defendant were alike or om a similar nature, it
could not be said that the use of the trade mark in dispute was rwn_w to lead to any
confusion. The Punjab and Haryana High Court, however, rejected the argument

) of the Indian party, but it did not do so and putan FEGEEno: which _oo.w %..nw_.w ; heis ad
- tian due care of the interests of the foreign company. This shows the ju ,nm%o ;
. auitude in this country which is respensible for holding the scales even bewween

% Indian parties and the foreign parties.

59. Swupra note 21.

" 60. Supra note 49; .
.61 Section 78 prescribes the Penalty for applying false trade marks, trade descriptions, elc.
62. Section 79 prescribes the penslty for selling goods to which a false trade mark or false trade

58, Supranote 21 description is .,u.v,.crna.
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X (Offcnees, Penaltiesand Procedurc) of that Act,a trade mark included aregistered
as well as un-registered trade mark and that, therefore, an offence under section 78
or 79 related toa trade mark whether registered or unregistered. The Supreme Court
held that the contention that the regisicred trade mark of Habib Bank Lid. had been
abandoned since the said bank had discontinued itsusc from 1954 would not absolve
the respondent from criminal liability because even if it was abandoned, it conld
only furnish a ground for a person to make an application under scction 46 of the
Acttohave that trade mark removed from the register of trade marks. The courtheld
that these circumstances did not entitle him to use the trade mark whether it was
current or had been removed from the register or had been abandoned or n<o.: ifit
had never been initially registered but had acquired the currency of a trade mark.

The strict attitude of Indian courts towards infringement of trade marks is
also reflected in Anglo-French Drug Co. (Eastern) Lid., Bombay v. M{s. Belco
Pharma (Haryana).®® 1In this case, the plaintiff (Anglo-French Drug Co.) got
BEPLEX regisiered as a trade mark on 18-5-1945 and since then it had been
manufacturing several medicines including vitamin B complex tablets under this
trade mark. Somewhere in the year 1974, the defendants (M/s. Belco Pharma)
started manufacturing medicines including vitamin B’ complex. in the name of
BELPLEX. When this came Lo the notice of the plaintilf, they served :o:oo onthe
defendant not to usc BELPLEX on their products as it was phonetically, as also
visually, similar to their registered trade mark and was likely to cause confusion in
the minds of the purchaser of the plaintifl”s products. The Punjab and'Haryana High
Court held that BEPLEX and BELPLEX were visually and phonetically similar
and since the plaintiffhad BEPLEX asitsregisiered trade mark, Eo,an?:..ﬁ_m.g.ﬁ could
not manufacture medicines under the rade name of BEPLEX. Accordingly, the
defendant company was restrained by perpetual injunction from manufacturing,
medicines in the trade name BELPLEX, In view of this, a decree for mandatory.
injunction was also issued for the destruction of dyes, printing blocks, literature,
papers, vouchers, things and goods bearing trade name BELPLEX. A preliminary
decree for rendition of accounts was also passed against the defendant company.
The court likewise granted a permanent injunction as also an order for delivery up

of the infringing material in Globe Super Parts v. Blue Super Flame _SRFMF_.&.! .
1t was held in this case that the plaintiffs were entitled to a pcrmanent injunction”

restraining the defendants from using the word SUPERFLAME inthename of theix

“business. The court also ordered the delivery up of the infringing material, namely, .

the small labels affixed at the rear of the “Hot Flame” or “Nutan Gas Cookers™ made

by the defendants unto the plaintiffs. The defendants were also dirccted 1o file an.

affidavit disclosing the number of labels in their possession and power, as also the
dyes, jigs, tools and {ixtures nsed by them, their servants or agents in the- manufac-
turing and preparation of the same within two weeks from the daite of the erder and
to deliver up all the aforesaid infringirg articles within 4 weeks from the date of the

otder. In M/s. Kalaniketan, Karol Bagh,New Delhi v. Kalaniketan South Extension

mu.u.:.ownno.nna.>=o§2nu%oqum3¢u;2=3 tuaﬁ._.eata... ..wn_w?. m:._.munﬂam#n.c. Z. kni.nhawn..z
and §, Subramaniam, AIR 1958 Bom. 56. Sl
64. Supra note 43,

’
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MarketNo. I, New Delhi 5 it was proved that the disputed name ‘Kalaniketan’ had
become descriptive of the plaintiff's business and the use of the identical trading
style *Kalaniketan' was likely or calculated to deceive or cause confusion and injury
to the business reputation of the plainti(f. The trade name ‘Kalaniketan' was not
descriptive of the sarees in which the parties were dealing. The defendant was,
therefore, not entitled Lo trade ynder the name *Kalaniketan® and the plaintiff was

held entitled to'the relief of permanent injunction restraining the defendants, their

" “gervants, agents and representatives from selling or offering for sale or dealing in

sarees under the trade name ‘Kalaniketan® or any other identical or deceptively
similar trade name.

In Sarabhai International Ltd. v. Sara Exports International ® a suit for
perpetual injunction for restraining infringement of wrade mark, passing off and
rendition of accounts was filed by two palintif{fs, namely, Sarabhai International
Ltd. and Ambalal Sarabhai Enterprises Lid. The Delhi High Court decreed the suit
of the plaintiffs in the following manner:

(@} A decree for permanent injunction restrairiing the defendant by
themselves, their servants, agents, stockists and all persons on their behalf from
using the word *SARA’ as part of Lheir rading style/irade name ‘Sara Exporis
Intemnational” which was deceptively similar to the rading style Sarabhai Interna-
tional Lid, of plaintiffNo. 1 and the trading style Sarabhai Chemicals of plainti{fNo.
2 and which included registered trade mark SARA of plaintiff 2 or part of their trade
mark SARABHAT; '

. {b) A decrce for permanent injunction restraining the defendant them-
selves, their agents, servants, dealers, importers and all other persons acting for and

on their behalf from inivinging by using the rade mark ‘SARA’ as part of-

defendant’s trading style/trading name SARA EXPORTS INTERNATIONAL in
respect of goods for which plainti(f 2 was the registered proprietor of the trade mark
SARA under No. 113071 in Class 5 and No. 113072 in Class 1;

(¢} A decree for permanent injunction restraining the defendant them-
selves, their servants, agents, stockists and all other persons on their behalf from
passing off or enabling others and causing or assisting others to pass off their
business and/or goods as and for business and/or goods of the plaintiffs by using the
trading style ‘Sara Exports International’ or any other trading style/trade name in
which the word SARA formed a part. The defendant was also directed to deliver
up offending wrappers, cartons, labels, stationary, literature, dyes, blocks and all
other materials bearing the trading style Sara Exports International for destruc-
tion.

In Shri Swaran Singh, Trading as Appliances Emporium v. Usha Indus-
tries (India), New Delki," the court issued an injunction Lo restrain Lhe defendants
from using the trade mark "USHA' in respect of clecuic irons. Alsothecourt upheld

65. Supra note 43,
66. Supra note 43.
§7. Supra note 41.
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the order of the Icarned single judge of the High Court, by which he had directed the
defendants to use the name *GOLDEN” and “USHA® equally prominently, that is,

they would be entitled 10 use the name ‘GOLDEN’ provided that ‘GOLDEN’ and

‘USHA’ appcared cqually prominently, This order was passed as a temporary
measure pending final disposal of the matter, Likewise in Tata Oil Mills Co, Ltd. v,
M/s. Wipro Ltd,,® the court held that the plaintiffs had not only made out a prima
Jfacie casce but had also succeeded in establishing that in case the defendants were
allowed to continue with the manufacture and sale of their products under the trade
mark ‘Bubbles’, the plaintiff would suffer irreparable injury which could not be
compensated by money. The court held that the balance of convenience also lay in
favour of the plaintiff. As @ result, the cx parie injunction granted by the court
carlier was confirmed. Of course, this order also was passed as a temporary
measure pending the final disposal of the case.

Yet another casc worth mentioning is M/s. Rightway v. Mis. Rightways
Foot Wear® In this casc, the court held that the plaintiff was entided to the ad
interim relicf and, therefore, directed that the defendants be restrained from using
the trade mark and trade name and the signboard of the plaintiff ‘Rightway Foot
\vzoE.. with distinctive mark of foot on its left side. They were also restrained from
using the signboard or trade mark or trade name *“New Rightway" because the same
was deceplively similar and was likely to cause confusion in the minds of the
cuslomers to the detriment of the plaintiff. The defendants were further directed not
topass off orscll their goods under the trade name or trade mark or label ‘Rightway”
or “New Rightway™ wilh a distinctive mark of foot on its left side, Of course, this
order too was passed as an interim measure pending the final disposal of the matter.
A case of considerable significance involving a foreign corporation was Consoli-
dated Foods Corporation v, Brandon & Co.™ In Mis. Vrajlal Manilal and Co. v,
Mis.N.S.Bidi Co."" the court observed that they were prima facie of the view that
the plaintiffs had been able to establish that their goods (bidis) had become by user
distinctive of the plaintiff’s goods. The court was also of the view that the conduct
of the defendant was calculated to pass off their goods as those of the plaintiffs or
at least to produce confusion in the minds of probable customers or purchasers or
other persons with whom plaintiffs had business relations as was likely to lead to
the other goods being bought and sold for theirs. The court accordingly restrained
the defendunt from manufacturing, selling, offering for sale or otherwise dealing in
bidis under the irade mark/labels which might be identical with and/or deceptively
stmilar 10 the label *22* of the plaintifts till the final disposal of the suit,

In Mis. Hindustan Radiators Co. v, Mis. Hindustan Radiators Ltd.,"* the
plaintiff had filed a suit for permanent injunction against passing off and using its
trading style and trade marks by the defendants on the ground that it was carrying

68. Supra note 45.

69. Supra note 41,

70. Supra note 21.

T1. Supra note 41, See also Vieco Laboraiories v. Hindustan Rimmers, AIR 1979 Del, 114,

TL. Supranote 41. Sce also M/s. Manof Plastic India v. Mis. Bhota Plastic Industries, supra note 41,
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on business since 1959 and had been manufacturin g about 100 types of radiators for
use in various vehicles like buses, trucks, cars, Jjeeps, cranes, compressors, etc. under
the mark “HINDUSTAN RADIATORS” and with the initials “HLR.” (short form
of Hindustan Radiator) on the radiators manufactured by it. The court issued an ad
interim injunction restraining the defendants, their agents, servants, stockists and
all other persons on their behalf from using the trading style '"HINDUSTAN RA-
DIATORS LIMITED” and from using the trade mark ‘HINDUSTAN RADIATOR/
H.R.”.in respect of their radiators in any manner whatsoever or to pass off their
business and goods as business and goods of the plaintiffs, Similarly, in Surfit Singh
v. Mis. Alembic Glass Industries Ltd.,”® the petitioner had filed an application with
the registrar of trade marks to registerin part A of the register of trade marks the mark
.consisting of the word ‘YERA' in class 3 in respect of perfumery, cosmetics and
non-medicated wilet preparations. The application was duly advertisedin the Trade
Marks Journal. The respondent, which held registration in respect of the same trade
mark “YERA™ in respect of various goods falling in classes 9, 10, 11, 14, 17, 19,20
and 21 objected to the registration of the aforesaid trade mark undér sections 9,
v 11(a), 11e), 12(1} and 18{1) of the Trade and Merchandise Marks Act, 1958. The
assislani registrar of trade marks rejected the application of the petitioner for
registrdtion on the ground that the trade mark applied for, if allowed to be registered
in class 3 as prayed by the petitioner, was lable to deceive or cause confusion and
also thatthe petitionernot being the proprietor of the said trade mark was notentitled
to the protection in the court of law within the meaning of section 11(e) of the Act.
The petitioner challenged the order under section 109 of the Actand article 227 of
the Constitution of India. The Delhi High Court held thatthe word YERA was being
copied by Lhe petitioner in order to take advantage of the reputation acquired by the
trade mark. I, therefore, heid that the petitioner was not entitled to registration of
the trade mark under section 11(a),
Another case warth mentioning here is Dr. Ganga Prashad Gupta & Sons
v. 8.C. Gudimani,™ in which the suit for perpetual injunction sought to restrain the
defendant from passing off medicinal preparations under the trade mark ‘Good--
mans’ and for rendition of accounts on the ground that the plaintiff firm was carrying
ortold and established business of manufacturing and selling medicines of all kinds
for the last mare than four decades and had been using the trade mark *Goodmans®
as its house mark with regard to them. The same was incorporated at Sr. No. 4 of
 the declaration dated 6-7-1937 and registered with the Registrar of Assurances, -
Calcutta: Acopyright registration entitled ‘ Amodine Cough Syrup’ withregard to
its artistic label was also registered and house mark ‘Goodmans’ appeared in the
same. In the cifcumsiances, the plaintiffs claimed that they had acquired an
exclusive right to-use the distinctive trade mark ‘Goodmans® and the purchasing
public had ¢ome 1o recognise and identify their medicines under that trade mark.
The Dethi High Court issued 2 permanent injunction restraining the defendant from
manufacturing and marketing disinfectants and purifiers under the trade name
73. AIR 987 Del 319,
74. Supra note 43.
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‘Goodmans’. As volunteered by the plaintiffs the defendants could use the trade
mark corresponding to their sumame *‘Gudimani’. The defendant was also directed
to cease marketing the goods under the name ‘Goodmans’ within a month of the
order. Similarly, in B.K, Engineering Co., Delhi v. UB.H.I. Enterprises (Régd),
Ludhigna the plaintifs-appellants had brought a passing off action against the
defendant-respondent claiming permanent injunction; accounts and damages. The
plaintiffs and the defendants were in the same line of business. Both were engaged
in the manufacturc of cycle bells. The plaintilfs started manufaciuring bellsasearly’
as 1971. They adopted “B.K.” as their house mark. They manufactured cycle bells
under the trade mark ‘Crown’ and ‘Venus’. The house mark “B.K.”" was used,
prominently and in a conspicucus manner on the cartons as a circular [ogo device
in the form B.K. in the stand of the bell and on the carton, the name of the
manufacturer “B.K. Engincering Co.” was stamped. The defendants, on the other
hand, were marketing cycle bells under the trade mark “B.K.-81". They had entéred
the manufacturing line in 1981, The mark “B.K.-817 was embossed o:?m done-
shaped cover as well as on the push handle. “U.B H.I. Enterprises (Regd.)” was
engraved on the dome-shaped cover alongwith the words “B.K.-81". On the stand
of the bell and the carton, their manufacturing name U.B.H.I. appeared. The
EE:E.Q. case was that the defendants’ mark “B.K.-81” was deceptively similar to
the house mark “B.K.” of the plaintiffs and was bound to cause confusion and
deception in the course of trade. The plaintiffs made an application for a temporary
injunction secking to restrain the defendants from using the mark *B.K.-81" on the
cycle bells tiil the decision of the suit. A Division Bench of Delhi High Court,
hearing the appeal, obsorved that competition must remain free hiit it was essential
that trading must not only be honest but must not even un-intentionally be unfair.
If it is shown that a product or business of a trader has acquired a distinctive
character, the Jaw would restrain a competitor from using that other’s name. Aline
must be drawn somewhere between honest and dishonest trading and between fair
-and unfair competition. The court thought that here the real mischief was in the

adoption of the name “B.K.” which was associated with the plaintiffs” business, if

notthe goods. For these reasons, the court allowed the appeal and issued injunction
against the defendants restraining them, their servants, agents, HoEomoBmﬁEom and
dealers from manufacturing, selling oroffering for sale orotherwise dealing incycle
bells under the mark “B.K.-81" or “B,K.” or any other mark EEnw.SmmE be
identical or deceptively similar to the house mark “B.K.” of the Em.i,ﬁm till the
decision of the suit. . e

In Bata India Limited v. Mis. Pyare Lal & Co., Meerut City,’® the plaintiff-
appellant company had filed a suit in the court of district judge, Meerut, against the
defendant-respondent praying that they themselves, their servants and agents be
restrained from using the mark “Batafeam” or-otherwise associating the name.of
“Bata” w:.m:x manner or form in advertisements, etc. and further Hm:mm:mnm,.ﬂroa
from “passing off" or enabling others to pass off mattresses, sofas, ..,n,cmEo:m and

75. Supra note 41.
76. AIR 1985 All. 242.
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other articles as and for the plaintiff company’s goods and [rom sclling or offering
_{orsaleany articles associating them with the name of “Bata” in any manncr or form,
Their further prayer was that the defendants and their servants and agents be dirceted
to deliver the infringing tabels and marks of ‘Bata’ for destruciion. The Allahabad
~High Court felt satisfied that the plaintiff-appellant had a cause of action for
instituting a proceeding for.passing off. The court also thought that the plaintifThad
been able tomake outa case for issue of injunction in respectof the user of the name

"' ““Bata’ for any of their products by the defendants. The coust [urther observed that

the name ‘Bata’ was neither a fancy name nor m any way connccted with the
defendants, also it was not the name of a flower or fauna, “it is a fancy name of a
foreigner who has established his business in making shoes and the like products in
this country. The name is well-known in the market and the user of such a name is
likely to cause not only deception in the minds of an ordinary customer but may also
cause injury to the plaintiff company.” In view of these facts and considerations,
the court festrained the respondents from using the name “Bata” or any other name
using the word ‘Bata’ as a part of that name, on any of their packages, advertise-
ments and the like, until the final disposal of this suit. .

In Essco Sanitations, Delhi v. Mascot Industries (Indba), Delhi™ the main
question for determination was whether the mark “OSS0” adopted by the respon-
dents judgment-debtors was deceptively similar to the registered trade-mark
*ESSCO” of the petitioners decree-holders and amounted to disobedience of the
decree for permanent injunction passed by the Delhi High Court in favour of the
petitioners against the respondents on July 30, 1980. On February 14, 1980, the
petitionersdecree-holders had brought a suit seeking permanent injunction restrain-
ing— P

(i) The judgment-debtor or their servants, agents, representatives, deal-

ers, workers and ali those acting for and on their behalf from
infringing their registered trade-mark by adopting.and/or using the
mark ‘ESSO’ and/or any other deceplively or confusingly similar
mark which was an infringement of their registered trade-mark
“ESSCO”in relation to Brass cocks (sanitary and bath room fittings);

(ii) From manufacturing, selling, offering for sale and/or otherwise
dealing in sanitary and bath-room fittings including brass cocks under
the mark ‘ESSO’ or any other deceptively similar mark being colour-
able imitation of their trade mark ‘ESSCO’ as was likely to cause
confusion and deception and from passing off these goods as those of
the decree-holders in any manner whatsoever. They had also prayed
foran order for destruction of (he goods, cartons, dyes, blocks, labels

and other media bearing the impugned mark ESSO, and for rendition
of accounts, etc. -

. The Delhi High Court held that trade mark ‘OSSO’ adopted by the
judgment- debtors was deceptively similar to the registered trade mark ESSO of the

" T7. Supra note 43,
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decree-holders and thus the Jjudgment-debtors had disobeyed the decree for perma-
nentinjunction granted in favour of the decree-holders by the courton J uly 30, 1980.
The court, however, observed that in the interest of Justice, it would have been
proper had an opportunity been given to the judgment-debiors to discontinue the
user before passing an order for their detention in civil prison which would bea very
harsh order, Accordingly, the court wamed and directed the judgment-debtors o
stop manufacturing, selling, offerin g for sale or otherwise dealing in sanitation and
bath-room fittings including brass cocks under the mark ‘08S0O* within one month
from the date of that order. The Jjudgment-debiors were also directed 1o file an
affidavit within one month from the date of the order before the registrar stating Lhat
they had complied with the directions and had stopped the disobedience of the
decree, failing which they were liable o be delained in civil prison.

In M/s. Virendra Dresses, Delki v. Mls. Varinder Garmenis, Deihi™®
Emm:z%.mbum:minrm:ozmon_ the judgment and order of the lower court refusing 1o
issue a temporary injunction restraining the respondent-defendant from adopting a
trade name in relation to readymade garments business or any other allied business
amounting to passing off and from giving an impression to the<rade and public that
the defendant was associated with the plaintiffs. The plaintiffs fited a suit for
permanent injunction for passing off and rendition of accounnts against the defen-
dants' alleging that the plaintiffs constituted a partnership firm, and had been
manufacturing and dealing in all kinds of readymade garments at Ashok Gali,
Gandhi Nagar, Delhi under the name and style of Virendra Dresses since August,
1978, The Delhi High Court accepted the appeal and set aside the Jjudgment of the
trial court. The High Court granied a temporary injunction till the decision of the
suit by the wial court, restraining the defendant-respondent from adopting or
carrying on businéss in the name of Varinder Garments or any other name calculated
tomislead the people to believe that the business of the defendants was the business
of the plaintiffs so as to cause confusion between the two v:mm:owwnm..

Another case worth mentioning is K.Krishna C hettiar v. Ambal & Co. ™
in which the appellant was the sole proprietor of a trading concern known as Radha
& Co, while the respondents, Ambai & Co., were a partmership firm. The
respondents and the appellant were manufacturers and dealers in snuff, carrying on
business at Madras and had business activities inside and outside the State of

" Madras. On March 10, 1985, the appellant filed an application for registration of
trade mark in class 84 in respect of “snuff manufacture in Madras”, The respondent
filed a notice of opposition, The main ground of opposition was that the proposed
mark was deceptively similar to their registered trade-mark: The respondents were
the proprietors of two registered trade marks, one consisting of a label containing
adevice of a Goddess, Sri Ambal; seated on a globe floating on water enclosed in
a circular frame with the legend “Sri Ambal Parimala Snuff” at the top of the label,
and the name and address “Sri Ambal & Co., Madras” at the bottom. The other trade
mark consisted of the expression “S$ri Ambal”. The mark of which the appellant was

- 18. Supra note 41.
9. Supra note 41.
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seeking registration consisied of a label containing three panels. The fj trst and the
third panels contained in Tamil, Devnagari, Telgu and Kannada the cquivalents of
the words “Sri Andal Madras Snuf; . The centre pane! contained the picture of
Goddess Sri Andal and the legend**Sri Andal”. The respondent had been in the snuff
business for several decades and had used the word Ambal as partof their mark for
more than half a cenwry. The question was whether the proposed mark was
deceptively similar to the respondents marks. A single judge of the Madras High
Court dismisséd the plainiiff’s appiication for registration of the trade mark and the
Division Bench dismissed his appeal. The Supreme Court also dismissed his appeal
by holding that there was a striking similarity and affinity of sound belween the
word“Andal’ and ‘ Ambal’ and that, theref ore, there was a real danger of confusion
between the two marks.

(i) Sirict action in case of counterfeiting

" Evenifa party has not regisiered any ‘trade mark’ and il the ‘property
mark’ used by him has been invaded by counterfeiting, the Indian courts havecome
down heavily on the infrnger of the property mark and have subjected the culprit
to criminal punishment. Thus, in Sumat Prasad Jain v, § heojanan Prasad (Dead,
through legal representative) and State of Bikar® an appeal, by special leave, was
preferred against the Jjudgment and order of the High Court of Patna whereby the
High Court had set aside the order of ‘acquittal’ passed by the additional sessions
judge and restored the order of conviction and sentence passed by the trial
magistrate, under sections 482 and 486 of the Indian Penal Code, 1860. One
Sheojanan Prasad (who died during the pendency of his appeai before the High
Court) was, m.ﬁm: the material time, the proprictor of a provision store in Arrah. He
claimed to have evolved a formula for the manulacture of 2 scent 1o which he gave
the name of ‘Basant Bahar’, The scent when putinto market, soon became popular,
The scent used to be packed in cartons and other receptacles which carricd on them
the picture-of a pari (an angel) holding a bunch of flowers in her hands and an
inscription-“Basant Bahar Scent Khushbuon Ka Badshak”, The cartons and the
receptacles were of green colour and had on them in print name of the manufactur-
ers, namely, ‘Basant Bahar Perfumery Company, Shahabad’. Sheojanan Prasad
thereafter applied before the registrar of rade marks for registration of the trade
mark. The application was, however, not granted as it contained certain echnical

defects. Hig case was that even though this trade mark was not registered, 1hé sdid -

wngni::n_m mmo.amma_smnwm_uonman Popular in the market as the scent manufac-
tured and sold by him, - -

The case of Sheojanan Prasad was that the appeilant was also conducling
aprovision store in Arrah, Finding that his Basant Bahar scent had become popular,
the appellant put out for sale a scent prepared by him and gave it the name of Pushp
Raj. Pushp Raj scent, however, did not become popular with customers. The

appellant, therefore, started putting out for sale his said scent under the name of

" Basant Bahar in cartons and receplacles similar Lo those of his (Sheojanan Prasad),

inthe same nQoE.m shape and size, except for onc particular only, namely, the name

80. Supra note 16,
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of the manufacturcr. Before the trial magistrate, the defence taken up by the’
mﬁun:m:.ﬁ was that Basant Bahar scent was his original product, that he had put that
scent in the market and that it was Sheojanan Prasad, who imitated Lhe genuine scent
cvolved by him, and that, therefore, there was no question of his having committed .
any offence either under section 482 or section 486.0f the Indian Penal Code. The
Supreme Court held that the namc Basant Bahar with the picture of an angel with
flowers in her hands and the inscription of Basant Bahar Khushboan ka Badshah
printed on the packets and receptacles was the property mark denoting that the scent
in question was the onc manufactured and belonging to the complainant. [theld that
from the findings arrived at by the trial magistrate it must follow that the muu.o:mi
marked his scent and the packets and receptacles in which il was packed with the
same name, the same picture and the same inscriptions with the intention of causing
it 10 be belicved that the scent so marked or the scent contained in the said packets
and receptacles so marked was the one manufactured by and sold in the market by
the complainant, The evidence clearly showed that the scent so marked by the
appellant was sold by him in the market with the intention'and object aforesaid, It
was, therefore, held that the appeliant committed offences of both using false
property mark and of selling goods marked with counterfeit property mark. The
conviction of the appellant under scctions 482 and 486 by the lower court was
upheld by the Supreme Court, s

(ii) Appellations of origin protected in India

There is no particular case declaring that protection should be given o
appellations ol crigin, yet the well-known cases on prolecting appellations of origin,
such asJ. Bollinger v. Costa Brava Wine Co. Ltd ® have been relied upon by Indian

courts while deciding cases. Thus, in Elfora Indusiries, Delhi v. Banarsi Dass

Goela,®* Avadh Behari RohatgiJ had observed that in recent times there have been
cxicnsions of passing off. According (o him, itis an expanding business tort because
the courts have developed the concept of misappropriation and law has thrown
protection around all intangible clements of value. The leamed judge observed that
the views of Holmes and Brandeis J1 were indeed minority opiniond in. the
International New Service v. Association Press,® in which the U.S. Supreme Court
laid the foundations for a general tort of misappropriation of trade values. Rohatgi
J thought that these are “property rights” and injunction could be issucd against the
infringer because predatory business practices and piracy of business rights were
denounced by commercial morality as also by law. He held that conlusing
customcrs as o source, as in the present case, was invasion of another's property
rights as the unfairness arose from the fact that the purchasing public were likely to
be misled. For its view, the court relied on the Spanish Champagne case ™ which
isa well-known casc on protecting appellations of origin. The decreg for injunction
passed by the trial court was affirmed and the defendants were ordered (o deliver up
the offending boxes, wrappers and letler-heads for destruction. Dok

B1. Supra note 19. ‘ . -
82. Supra note 18, i
B3, [1918) 248 US 215,

84. Suprg note 19,
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(b) Cases on Copyright

The first case worth mentioning herc is Penguin Books Ltd., England v.

Mis. India Book Distributors,®* in which the appellant, M/s. Penguin Books Lid.,
England (eriginal plaintiff) brought a suit for perpetual injunction against the
% _.ommozao:a“ My/s. F&m Book Distributors, New Delhi, Bombay, Madras, Calcutta
: G:E,:& defendants) restraining them from infringing Penguin’s territorial copy-
o ,:m::.ﬂ\ licence in 23 books, the subject matter of the suit. Admittedly, India Book
Distributors, Bombay were importing, distributing and olfering for sale in India, 13
out of thege 23 titles. Some of these books were well-known works such as Animal
Farm by George Orwcll and Far Pavillion and Shadow of the Moon, both by M.M.
Kaye. Some were recent publications such as Celebrity by Thomas Thompson and
Lace by Shirley Conran. Penguins asked fora lemporary infunction in the suit. The
leammed single judge refused injunction because by reason of the consent decree
; which was passed by the district court in the United States of America, Penguins
A were disentitled to claim the cquitable relief of injunction. The Division Bench held
it that what had happended was-that the U.S. Government had brought a suit against
: various publishers, Britishand American, including Penguins Inc., on the complaint
that their agreements were in breach of the provisions of the Sherman Act, 1890.

# This suit had ended in a consent judgment, Clauses V and VI of the consent decrce
: ~provided:

] V. Eachdefendantis enjoined and restrained, directly or indirectly
. from preventing or restricting any purchaser of a lawfully published
book {rom importing or exporting such book “to or from the United
States or such purchaser from selling, distributing or providing for - .
resale of such book to customers in United States interstate or foreign .
commerce,

V1. Nothing in this final judgment shall prevent any n_m_.o:.amur in
and of itsclf, from acquiring, granting or othcrwise transferring
exclusive or non-exclusive copyright rights, or from exercising or
; authorising the exercise of such rights under the copyright iaw of any
country, including the United States, or from the assertion f such
other stalutory rights as such defendant may have, provided that no
foreign copyright law or other forcign statutory right may b used by
any defendant to exclude or restrict the importation or resale in the
. United States of a lawfully published book,

. The Icamed single judge on construction of these clauses had come to the
conclusion that Penguins could not prevent any purchaser of lawfully published
books in America from importing them into India. His Lordship had observed:

Ona plain reading of (he clavses, it is clear that liberty is giventoany
purchaser in any part of the world 1o purchase lawfully published
books in America and 10 export them whenever he likes.

"85. Supra note 21,
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The Division Bench set aside®® the order of .5@ single judge, m_._o.s.on .E_n
appecal of M/s. Penguin Books Ltd., England and issued HBﬁoBﬁw. E.E:MMH
restraining the defendants (Indian @mioﬂ 1104, E\ Eo&mn?wm. L _o_n mom. _:mm
agents; dealers and stockists, from infringing the E.m_:canm Hmﬂﬁoﬂm&oovwm mznm
rights/licence by importing, distributing and o.m.o:sm for sale in .:oam% ) tles
which admittedly they were importing into India. The court permitt om o
dantstosell theirexisting stocks as on the date of the o.ao_. butordered thatno Em et
imports would be made. The defendants were also mEoan to keep mnnozm.ﬁ o i
sale of the existing stocks and submit the same in court every 3 Eosw S. e
defendants were also dirccted to submit the account of their existing stocks wil
a week. .

Another case worth mentioning is .57.3 Richard Brady v. .ﬁ.mﬂ.ﬁm&
Process Equipments P. Lid® In this case, a suit was E.@a .3 the Ew_ﬁﬁh W :wM
permanent injunction 1o restrain the defendants from infringing nonw:.._m .mmw e

" plaintiffs, from passing of( defendants product as En.mo. o.m &o plaintil H.mnu ‘
rendition of accounts of profits, and (or delivery up of all infringing Emanmam nd
articles, ¢te. Inthe instant application made under order wo.. E._mm land?2, Mnm wi y

* seétion 151 of the Code of Civil Procedure, 1908, the w_m_sz.mm m_.mu_x.na Q.mw:mm
interim injunction to restrain the defendants _.q.oB.EmnE.mmEm:m, selling, % mﬂm %_
forsale, advertising, directly or indircctly, dealing in anrﬁn.m thatwere wz_ s mm:m,
imitations and reproduction of dcsign, Smj:m_m E.E n._ami_:mm of the v_mﬁmmmw.
fodder production unit and thercby amounting © _:.m.EmmBoE of :“m p Mwmmm S
copyright therein, or from decaling in (hose Smn:_mmm. Bmao o_wm he o o
information and knowhow disclosed Lo them by the Em_ncm,m in conditions o stoet
confidence, and from doing any other thing as was likely to lead to passing o
defendants’ product as those of the plaintilfs. . .

According tothe plaintiffs, John Richard mam% was an >Bmznmm_... :mcoﬂmhm.
He was a mechanical engineer and was the Emmaazﬁ m:a managing maoonﬂmn
Fometa Overscas §.A. Castellana, Madrid, m.cs.:. He .nonnn:ﬁa the _am.m o mwﬂ Y om.
fresh green grass used as basic food for :<.om_oow in a compact unit %wmonm o
producing grass throughout the womlno%mn.:é of E.SBEn__Emmw Mom_H ,_*. M_m 8.».. g
developed the original fodder production unit (FPU) in E.o year 1 _m Sras tested
under extreme climatic conditions in various 8:.::.5”& H.s E.n world. nﬂ v
taken, from time 10 time, (@ improve the unit by optimising its size and ac H.o< g
grealer productivity. The plaintiffs further claimed that after extensive ox.vmnm_pm”w
tation, an improved FPU was invented by mn,m%. and he mvm:&. moﬂ.mamb.ﬂ_ o WEVG
in India in rclation to the same which was pending: -~ The __.omrz_o.m_ detai S0 iy
were conlained in catalogues which illustrated Em same by Enrs_nm_mhmi_smwﬂﬁ
other specifications. It was claimed by the plaintiffs that the &mi._:mﬂm NHMM e
original artistic work in which Brady was the owner of the copyrig s

> i i the
86, This was largcly on the basis of section 53 (1) of the hoa_.._w:— Act, _c_.ﬂq. Hsﬂﬂﬁﬂﬁﬂ&»
Registrar of Copyrights Lo "order that copies made oul of India of the work which.

would infringc copyright, shall not be imported.”
87, Supra note 21.
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therelore, entitled 10 exclusive ri ght to publish and reproduce the drawin gs whether
two dimensionally or three dimensionally.

_ It was further alleged that Brady collaborated and set up plaintiff No. 2, a
Joint venture company, Fomeia (India) Machine Pvt. Lid. and that plaintiff No. 3,
Sanjcevani Fodder Produciion Py, Lid. was formed for the purposes of establishing
and operating .the first fodder production feed station as a prototype model
commercial facility in India. The plaintiff claimed that it was decided by them that
a phased programme would be adopled Lo manufacture the FPU in India for both
domestic and export sales, and that {0 indigenise manufacture of the FPU, the
+ plaintiffs $ought quotations from defendant No.1 for the supply of thermal panels
manufactured by them. The panels required were of highly specialised type and to
enable the défendants 1o send their quotations for the supply of the said components
‘and- 1o précisely match those components with FPU, all the technical material,
detailedknowhow, drawings and specifications concerning the FPU were passed on
to defendant’ No. 1 under the express condition that they must maintain strict
confidentiality regarding the knowhow. The plaintiffs learnt that in the month of
November, 1985, the defendants were falsely representing that the innovation
concerning the FPU originated from them. The plaintiffs also acquired a pamphlet
of a FPU mannfactured by the defendants or on their behalf, without the consent,
permission and authorisation from the plaintiffs. The plaintiffs also alleged that the
machine produced by the defendants was entirely based upon disclosures made by
plainliffs E.E.o defendants and that, therefore, the defendants committed breach of
confidence reposed in them and wrongfully converted and misappropriated the
knowhow, -information, drawings, designs and specifications disclosed to them
under strict confidentiality and had also infrin ged the copyright of Brady by making
the machine in three dimensional form from the two dimensional artistic work of the
plaintiffs in drawings of the FPU.

, . The Delhi High Court noted that although the case really related 1o
enforcement of copyright, particularly in the drawings of Brady and the enforce-
mentof confidentiality of the relationship between the parties, the plaint as also the
written statement suffered from a mixiure of pleadings, generally applicable to both
patent and nouwu. ght, in spite of different nature and atributes of the two rights 5
The court did not finally ©XPpress any opinion on the question of infringement of the

copyright n_m.m.Bm,a. by the plaintiffs in drawings of Brady by the production of the

... machine in question by the defendanis, but it held that the plaintiffs had ammuw.-&.w.. .

made out aSWORg prima facie case of infringement of their copyright and of strict
confidentiality under which the specifications, drawings and other technical infor-
mation about FPU were supplied 1o the defendants. Therefore, an ad interim
injunction was.granted-as prayed by the plaintiffs restraining the defendants from
manfacturing, selling, offering for sale, advertisin g, directly or indirectly, dealing -
in machines that were substantial imitations and reproductions of the drawings of
the plaintiffs® FPU or from usin g in any other manner whatsoever the knowhow,
specifications, %mi:mm.m:a other technical information about the FPU disclosed

B8 Id. at uqm...an .m_mo KPM. Sundhram v, Mis. Rattan Prakashnan Mandir, supra note 45,
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10 thern by the plaintiffs il the final disposal of the suit.
4

.. Likewise, in Pillalamarri Lakshmikantham v 5.:: Krishna SnE.&M.
.Sw.nwm:‘n%.% a suit was instituted by the publ mw_..o.nm for infringement o.mn.wﬁmm_mo”
in a book against the producers and &qnoﬂo_.m.o; E_.:“ It was held Enﬁ_ﬁo%,ﬂ et
be said that the injunction was not the appropriate remedy. Itwasalso eld i .ﬂ.ﬂm_,oﬁ
the publishers were accorded relief of damages, they wmoma not o_m.::. :u_.,_.eﬁ N
accounts. In Shyam Lal Pahariav. Gaya Prasad 63.03. it was m%..::?c tha qm
defendant had a copy of the plaintiff's book __.._:.EE.EQQEN, the :awna_moz o |
which had been published by the plaindff ?Bm.n:.. A copy of the .m.oo. was,
however, found with the defendant when the ooBB_mm_o:.Q had mo:.o E.ur_wo nom_ow ,
of the impugned book. The court also found other evidence .om #ann_sm.m&mu:ﬁgmn
plaintiff’s copyright of 49 pages of his book by the ao:wsa.m:ﬁ._z his book. ; H.Hm. .
these circumstances, the court held that the n_omnsa.msﬂ had infringed the EE:E S
capyright to the extent of 49 pages in his book. The impugned book of the aamo:amﬂw
had been scized under the court’s orders and the same was not allowed to'be s0

inthe market. A small amount of Rs.’50 was also granted as damages 1o theplaintiff. -
(¢) Cases on Patents and Designs

InY.5. Prakasa Rao v. Chief Secretary, Government of Andhra wwan.&..%.
Hyderabad?' the petitioner had obtained patent in respect of Telugu typewrilers.
The government of Andhra Pradesh had cvolved a mE.:.uma key board which was
nothing butreplica of the key board invented by the petitioner. The .mmuén:BoE got
the typewriters manufactured {from companies other than Eo. petitioner and EMm
committed infringement of petitioner’s patent. On the question o.m .umammom..m e
Andhra Pradesh High Court held that the petitioner was in a position 1o get the ..
typewriters manufactured from standard companies and was wncuwa to %Emmnm mm ’
the basis of royalty it might have received on the typewritet machines which cou
have been sold Lo the private parties. The petitioner company was also :nE entitled
10 damages for loss of goodwill and also interest @ 10% per annum. Arother Mﬁa
worth mentioning here is Tobu Enterprises (P} Lid. v. \Qm:ﬁﬁ.{ Em.,_& x\on_a.. in
which Delhi High Court held that a suit for permanent injunction H.mw.q.m_:_:m
infringement of registered design and for rendition of accounts was EmEEEm.Eo.
The court also held that the provisions of section 53 (Piracy of Registered Uo%.msv
could not be interpreted so as to exclude any action for mmmmmam o.: m.:a for R:a_:o.:
of accounts. The court observed that a person complaining of infringement of w.a
design could certainty ask for accounts {rom the n._omazam:ﬁ to .m:oi the profits
earned by the defendant by unlawfully ;m.Em.:ﬁ design of the registered Eov:MSH
because the plaintiff might say that the profit earned by the awmm:.am:.ﬁ would ¢a
loss sustained by him which he could claim as damages. Likewise, _“.u Mls. Niky

Tasha (India) Pvt. Ltd. v. Mis. Faridabad Gas Gadgets Pvt. Lid. P the court

89. Supra note 41.
90. Supra note 34,
91, Supra note 34.
92, Supra note 43,
93, AIR 1985 Del. 136.
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observed that it was open to a plaintiff at any time after the institution of the suit for
infringement of design to move for interlocutory injunction to prevent the defendant
from infringing his design between then and the date of trial.

VII CONCLUSION

PREVENTION OF IMPORTATION OF INFRINGING PRODUCTS

In their submissions/suggestions, the United Stwies suggests that the
procedures contemplated by them include “provisions enabling owners of intellec-
tual property to enforce thejr rights by petitioning governments to prevent impor-
tation of infringing products.” In this connection, itis submitted that in India as seen
in Penguin Bogks Ltd., England v. Mis. India Book Distributors,”* M/s. Penguin
Books Ltd., England were able to stop the imports of books {into India by Indian
parties) which infringed their copyright. Likewise, in Gramophone Company of
India Ltd. v. Birendra Bahadur,”® the Supreme Court held that the word ‘import’
in sections 51 and 53 of the Cépyright Act, 1957 meant *bringing into India from
outside India’ and that it was not limited to importation for commerce only but
included importation for transit across the country. Asaresult of this interpretation,
the court laid down an authority for the proposition thatimport of infringing material
is to be stopped not only when the infringing material is to be used in India but also
in the case when the infringing material is being taken through India to a foreign
country, Thus, it is clear that in India the owner of the intellectual property has an

enforceable right to prevent importation of infringing products as contemplated by
the Americans. _

There is another Supreme Court decision on the same point, In American
Home Products Corporation v. Mac Laboratories Puvt. Lid. %8 the Supreme Court
decided in favour of the American multinational and held that the intention of the
American company to use trade mark through its Indian subsidiary, which was to
be registered subsequently as the registered user of the said trade mark was bond
fide. Thercfore, the application filed under section 46(1)(a) of the Trade and
Merchandise Marks Act, 1958 by the Indian company to have the trade mark in
question removed from the register on the ground that the American company bad
notatany relevant time made use of the trade mark itself and that permitting the use
of the trade mark in this manner through a registered user would amount to
permitting trafficking in trade marks, was rejected.

The above analysis of the Indian law and cases shows the Indian position in
regard to various accusations made before the Negotiating Group on Trade-related
Aspects of Intellectual Property Rights, including Trade in Counterfeit Goods. The
position in Indian law relating to intellectual property rights and their enforcement

adequately meets the expectations/aspirations expressed by U.S.A., EE.C. and
Japan.

94. Supra note 21.

© 95. AIR 1984 5C 667,

96. ATR 1986 SC 137.




PRIVACY AND THE INDIAN LEGAL SYSTEM

Govmp Misnra*

1

IN 1850, Cliarles Warren and Louis Brandeis published their celebrated article
“The Right to Privacy” in the Harvard Law Review,! which is generally acknowl-
edged as the-take off point in the journey of the right to privacy, Ooan..a::am upon
that article, Roscoe Pound observed that it did nothing less than add a chapter to the
law.? Whenever any new concept or discipline has emerged, scholars try Lo trace
its origin in the earliest historical documents:® And, “privacy™ has not been an,
exception to it.*

Professor Westin maintains that man's need for privacy is rooted in his
animal origins and that men and animals share several basic mechanisms for
claiming privacy among their own fellows.* No doubt, there are similarities in the
patterns of life of man, animal and plant. All forms of life eat, all classes of animal
pracreate, Even the plants and trees after they have grown up, bear fruits. There are
dissimilarities also which make human life diffcrent from animal and plant lives.
Rationality and frecdom of choice are said to be distinctive properties of human life
as compared to animal and plant lives. Thus, there are certain properties of human
life which are not shared by animals such as feeling of shame, guilt, indignity,
disrespect, etc. It is, therefore, submitted that the origin of privacy is rooted in the
above unshared properties of human life which is natural, yet different from animal
life. However, all moral and legal considerations are meaningful and applicable
only in the context of human behaviour, .

*  Reader, Campus Law Centre, Faculty of Law, University of Delhi. !

1. 4 Harv. L. Rev. 193 (1850). .

2. Zelman Cowan, fndividual Liberty and the Law 80. However, in Nuth Mull v. Zuka-oollah Beg and

Kareem-oollah Beg, SDA, NWP Rep 92 (1855), Begbie, Smith and Jackson JJ recognised the right
1o privacy in India. In Manishankar Hargovan~, Trikam Narsi, (1867) 5 Bom. HCR ACJ 42, Tucker
and Gibbs JT held that an invasion of privacy. was an infraction of a right for which person injured
has remedy at law. In Gokal Prasadv. Radho, ILR 10 AlL. 358 (1888), Edge CTheld that substantial
interference with such a right of privacy afforded a good cause of action, In the light of these cases,
the observation of Roscoe Pound may be accepted as limited Lo the jurisdiction of the U.5.A. only.

3. Sociology is the last 1o join the family of social sciences. But antecedent and origin of sociology
include the works of Plato and Arstotle.

4, a.  Almost the first page of the Holy Bible, wriies M.R. Konvitz, introduces us to the feeling of
shame as a violation of privacy. After Adam and Eve had ealen the fruit of the iree of knowledge,”
“the eyes of both were opened, and they knew that they were naked, and they sewed fig leaves and
made themselves aprons” : M.R. Konvitz, “Privacy andthe Law: A Philosophical Prelude™, 31 Law
and Contemporary Problems 272 (1966). -

b. Romanlegal system from the very beginning accepied the rules against personal injury (injuria)
which include rights to feelings of human dignity and self-respect. A person could not be
dishonoured or shamed.

c. Cenluries ago eaves-dropping was regarded as a misdemenor, invelving an element of trespass.
Offensive shadowing in a public place also came to be treated as wrong : Paul A. Freund, “Privacy:
Ome Concept or Many," in J. Roland Penonock and John W. Chapman (eds.}, Privacy Nomas X,
p- 182 (1971).

5. Alan F. Westn, Privacy and Freedom 8§ (1970),
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-But human beings are individuated differently in different culturcs. The
value of a culture lies not enly in raising and enlarging the internal man but also in
shaping hig external existence and advance towards high and great ideals.® Thus
En.m..oin.. of man’s total personality is, toa great extent, predicaled upon a mo_:a.
v.o_Enmr economic and socialinstitutions. Ina totalitarian slate, which traditionally
mﬁnwm the idea of privacy as “immoral” “anti-social” and “part of the cult of
individualism™,” privacy may not find favourable climate to grow. On the other
hand, liberal democratic theory assumes that a good life for the individual must have
substantial areas of interest apart from political participation—time devoled to
sports, E.G. ESmEH and similar non-political pursnits, A liberal democratic
system mainiains a strong commitment 1o the family as a basic and autonomous unit
Hm%osain.moa important educational, religious and moral roles and, therefore, the
family is allowed to assert claims to physical and legal privacy against both society
and the state. -As a result of religious diversity and idcas of tolcration, most
democratic systems make religious choice a“privale concern”; both law and custom
forbid government controls over the nature and legitimacy of rcligious affiliation

. and allow maximum privacy for religious observance.®

. The political ideology which finds its expression in the regulatory meas-
ures of human .@a.:mio:n in a given society, which is divorced from the nataral
properties of man and cultural ethos of the society, is bound 10 be ineffective in the
long run. As, for example, recent changes in Soviet law, writes M.C. Setalvad
Qnmn._% show atendency to depart from the original idea of a free dissolubility of 50.
marriage tie. The evolution of Soviet law in various fields is undoubtedly due
largely to En.n:u:mo in the form of the state which has developed into an absolute
government in which the interests of the state are considered (o be paramount. But
the return in part to the old ideas in regard to the marriage tic indicatcs a recognition
of the importance of the marriage institution and its need to Soviet society. Nothing
could iltustrate with greater emphasis the powerful impact which social views and
nEE:.w have ¢ven on absolute governments determined to make a revolulionary
break with.the past.® Further, the 19th All Union Communist Conference in the
m.o.iond.ao: held in June, 1988 had on its agenda, “t0 uphold [ irmly personal and -
privacy rights” under judicial reform, It also aimed at free speech and untapped

_telephones*®

" The importance of privacy as a human righi and its need for legal

. protection has been acknowledged in the following three international documents:- -

¢ .?.n&o 12 of the Universal Declaration of Human Rights adopicd by
the Qa:ﬂmﬂimmoac_e of the United Nations on December 10, 1948, rcads;

" No m:n.m:m: be subjected (0 arbitrary interference with his privacy,
family, home or correspondence, nor to attacks upon his honour and

6. R.Fal, History of Hindu Law 88 (1958).
7. Alan F. Westin, supra note 5 al 23.

8, fdam24,

9. M.C. Setalvad, Law and Cutiure 13 (1965).
10. Time , June 27, 1988, pp. 10-11.
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EHEE:O:m<o_.wono:um501m3:o.So?oﬁoa:oso::oii u,mmm:m”
such interference or attacks. - .
(if) Article 17 of the International Oo<n=m=5= O_S_ and vc::n& W:_u_:m
provides:
No one shall be subjected to arbitrary or ::FEE_ 58_‘383@ with
his privacy, fam ify, homc or correspondence, nor to unlawf ul aflacks
on his honour and reputation.

(ili) Article 8 of the European Convention for Protection of E;Bm: w_mw.;m
and Fundamental Freedoms, 1950, provides:

H. m<oJ\o:ofmz._o:rzSwoéon:o_.:_mnzﬁa ‘Sa FB_J
. life, his home and his correspondence. :

2. There shall be no interference by a public authority with ﬂ:c
excrcisc of this right except such as is in accordance with the”
law and is nccessary in a democratic society in the interests of
national securily, public safety or the cconomic well _uo:_m of
the country, for the prevention of disorder or crithc, for the
protection of health or morals, or for protection o_, the :msz
and frecdoms of others,

A number of international conferences!! have been held oBu?ZE:m the
need to protect privacy by law. In several countries, legal measurcs have:been

adopted to protect the right to privacy'? and in many others, commitices were
appointed to investigate the problem connected with the privacy and make suitable

recommendations.'® Despite its heightened importance, there is noconsensus in the
legal and philosophical literature on the Aefinition of privacy.'* For somg, privacy
isa psychological state, a condition of “‘being-apart-from-others” —<¢loscly rclated
to alicnation.’* To others, privacy is a form of power, “the control we have over
information about ourselves”,'s or“the condition under which there is control over
acquaintance with one’s personal alfairs by the one enjoying it”,'” orthe individual's
ability to control the circulation of information rclating to him,”™* Privacy is also
defined as “the claim of individuals, groups, or instilutions to determine for
themselves when, how and to what extent, information aboutthemiis communicated

11. May 22-23, 1967, Stockholm, erganised by the Swedish section of the Tniematicnal Commnission
of Jurists, April 14, 1970, Paris, a “round-table” discussion about Legal Data Processing and
Fluman Rights, Mn?narnﬂuh._'OnﬁcrEu 1970, Brussels, an Intemnational Colloquy, as _.nﬁo:nm
by A.H. Roberson (ed.}, The Right of Privacy (1572).

12. U.S.A,, lingland, Germany, France and Switzerland.

I3 ﬂ:m_mza Report of the Camumittee on Privacy (Chairman: K. Younger); Canada: W...EQQ. and
Cormputers a report by a task force, 1972, Isrcal: A Commiuee headed by Supreme Court Judge,
1. Cahn, was appointed for the similar purpese; The Australian Law Reform Commission proposed
a draft bill on “Publication Privacy™, Discussion Paper No. 1977.

14. Richard 1, Parker, “A Definition of Privacy,” 27 Rutgers L. Rev. 215 (1974).

15. Weinstein, The Uses of Privacy in the Good Life, Privacy Nomos XIUI, p. 94.

16. TFricd, An Anatomy of Values 140 (1970).

17. Gross, Privacy and Autonomy, Privacy Nomos X_‘: p. 169,

18. A. Millee, The Assault on Privacy. 25 (1971).
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to others.”™® For still others, an irnportant aspect of privacy is the freedom notto
“participate in the activities of others, a freedom which is lost when we are forced to
hear the roar of automobile traffic or breathe polluted air.2® “‘Privacy”, says Clark
Havinghurst, “is viewed, to a large extent, as a cultural norm which has been
‘introduced into a variety of legal issues and which serves the purpose of providing
arallying point for those coneerrnéd about the encroachments of mass socicty on the
individual. Its utility is thus much like that of *due process™ or “cqual protection”
in galvanizing the legal system into recognizing and contesting specific threats Lo
freedom - in this case, deep intrusions on human dignity by those in possession of
economic or governmental power.”?! They agree neither on the nature of privacy
(is it a claim? an arca of life? a condition of life?) nor on its characteristics (is it
related to being known? to being sensed? o being interfered with?).” Howgever,
given such diversity of opinion, it will not be out of place to trace briefly the manner
in which the western scholars have defincd privacy.

In 1888, noting for the first time, “a right to be let alone™, Judge Thomas
M. Cooley planted the seed for the legal profession’s interest in privacy ® Two
years later, Sammuel Warren and Louis Brandeis cultivated the notion with the
seminal analysis of the concept of privacy.® They argued:

Thus, in very early times, the law gave a remedy only {or physical
interference with life and property, for trespass viet armis. Then the
“right to life” served only to protect the subject from battery in its
various forms: liberty meant freedom from actual restrain; and the
right to property sccured to the individual his lands and his cattle.
Later, there came a recognition of man’s spiritual nature of his

. feelings and his intellect. Gradually, the scope of these rights
broadened; and now the right 10 life has come lo mean the right o
enjay life - the right to be [et alone....B

They believed that the expansion of property rights constituted a “recog-
nition of man’s spiritual nature.” The principle which protects personal writings and
all other personai productions, not against theft and physical appropriation but
against publication in any form is in reality notthe principle of privale property, but
that of an inviolate personality.® Many psychologists and sociologists have also
defined privacy almost in similar tone. Thus, Bates defines it as *'a person’s [ecling
that others should be excluded from some thing which is of concern to him and also
recognition that others have right to do this.”® Chapin defines it as “a value to be

19. Alan F. Westin, Privacy and Freedom 7 (1968).

20, Emest Van Den Haag, On Privacy, Privacy Nomes X111, p. 161,

21. “Foreword", 31 Law and Contemporary Problems 251 {1966).

22. Ruth L. Gavison, Privacy and its Legal Protection (Unpublished Ph.1), Thesis submiued 1o the
Lniversity of Oxaford in 1975).

23. Thomas Codley, Torts 94 (2nd ed.,1888).

24, Sammuel D, Warren and Louis D. Brandeis, “The Right 1o Privacy”, supra note J.

25. ibid.

26. Id. a1 205,

270 A. Bates, "Privacy - A Useful Concept?” 42 Social Forces 432 (1964),

»
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oncsell: relicf from the pressures of the presence of others.® Jourard defines it as
the “outcome of a person’s wish 1o withhold from others certain knowledge as to his
past and present experience and action and his intention for the future; a desire to
be an enigma to others or Lo control others” perceptions and belief about the self,™

Theabove definitions have twocommon features: The equation of privacy
with withdrawal, or the desire 10 be withdrawn, from public affairs and the
assumplion that privacy is veluntary and essentially involves individual scif-
control. It has, however, been criticised from an analytical perspective, Warren and
Brandcis interpretation of privacy as a “right to be let alone” that protects man’s
inviolale personality™ is unsatisfying. Their definition is too imprecise for judicial
construclion and principled application, let alone incorporation inlo public policy.®
The criticism, it appears, is too wide to be accepied [uliy. For insiance, the U.S.
Supreme Court in Adair v, United States,* " declaring a federal antivellow dog

*statulc unconstitulional as an “invasion of personal Liberty” guaraniced by the Filth
Amendment, quoted with approval, from the treatise by Cooley:

ILisapurtof every man’s civit righis that he be lelt at liberty 10 refuse
business relations with any person whomsoever, whether the refusal
rests upon reason or is the result of whim, caprice, prejudice or
malice. With hisrcasons neither the public nor third persons have any
legal concern.®

[thas rightly been observed™ (hat privacy has largely anegative meaning
Lo many Americans in the same scnse that Warren and Brandeis’s characterization
olitas“lheright1o be letalone” may misleadingly suggesta sensc of aloolness and
withdrawal [rom cvery day life. The opinions of Douglas and Goldberg JJ in

- Griswold v. Connecticut,® imply that privacy may also be the character of acis
p P Y

performed in pubiic view, for example, joining the NAACP or performing an act of
public worship in church. A person may be asserting his right of privacy when he

dresses in an unorthodox way,* or when he ‘loafs” in a public park.®® A person may
claim'the right 1o be let alene when he acts publicly as when he acts privately, Davis
suggested that privacy is an interest or condilion which derives from and is
automatically secured by the prolection of more recognizable rights.®  This
approach is extreme in a8 much as it constituies an absolute denial of a legal right

28. F.S. Chapin, "Some Housing Factors Relaled 10 Mental Hygiene”, 7 J. Soc. fssu. 164 (1951).

29. Sidney M. Jourard,"Some Psychological >€rnzo_._u:<m$.: 31 %a&.h:kﬁq;?ﬁhaanamﬁazn,é
307 {1966).

30. David M. (. 8ricn, Pri vacy, Law and Public __ua_:nv. 501979

31208 U.5. 161 (1908),

32. fbid,

33. William M. Beancy, “The Right 1o Privacy and American Law", 31 Law and Contemporary
Problems 253 (1966),

34. 381 ULS. 479 (1965).

35. People v. 0. Gorman, 214 N Y 284, 8 N, L. 2d 862 (1937)

36. Territory of Hawai v. Anduha, 48 ' 2d 173 (h Cir) 1931,

37, Frederick Davis, "What do we Moan by 'Right1o Privacy?" 4 SouthDakote L.Rev [ atd.5(1959).
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and assumes that j interests in privacy are not intrinsic but merely ao:a.mcﬁ H,SB
and instrumental to, other individual righls.

. Ini 1960, William Prosser, after having revicwed a large number of cases,
ovmozda

. E.w:oﬁ one tort, but a complex of four. The law of privacy comprises
four distinct kinds of invasion of four different interests of the
plaintiff, which are tied together by the common name, but otherwise
have almost nothing in common except that each represents an
interference with the right of the plaintiff, in the phrase’coined by
" Judge Cooley, 10 be let alone **

. The four interests and torts Prosser found were described as follows:

_ 1. Intrusion upon the plaintiff’s seclusion or solitude or into his private
affairs, .

2.. Public disclosure of embarrassing private facts about the plaintiff.
_u...._ . Publicity which places the plaintiff in a false light in the public eye,

"4 Appropriation, for the defendant’s advantage, of the plaintiff’s name
or Eﬁnzmmw. '

‘Prosser’s classification of privacy interests raised much controversy over
the: theoretical and legal foundations of privacy. If Prosser’s analysis was correct,
thén 22‘8: and Brandeis were wrong, Instead of a single interest, there were four
inierests represented by four toris, none of which bore a distinctive interest in
privacy. By re-analyzing Prosser’s classification, Blonstein attempted to show that

the principle of “inviolate personality” was still the fundamental interest in privacy
cases. Em argued:

.The injury i$ to our individuality (o our dignity mm.mnm?ac.&m. and the
- legal remedy represents a social vindication of the human spirit thus
threatened rather than a recompense for the loss suffered.®

h:& Warren and Brandeis, Bloustein assumed that privacy interests have
an intrinsic value, and for this reason they involve more than mere protection of
instrumental value, such as protection of property, repulation and mental suffering.
It has rightly been commented that although Bloustein’s critique usefully empha-
sizes that Prosser’s re-examination cannot be accepted unconditionally, his defini-
tion, like that of Warren and Brandeis, remains imprecise. The problem with
w_o:m:u: s analysis, however, is not that his * ‘explanation is so avide as 10 be
Bom:.:m_omm,_s but ihat he does not define and analyze privacy itself, Rather, his
approach consists of a broad characterization of the reason privacy is of value at all,

38. William Prosser, “Privacy”, 48 Cali. L Rev. 389 (1960) ]

39. Edward Bloustein, "Privacy as an Aspect of Human Dignily: An Answer to Dean Prosser,” 39
N.Y.U.L. Rev, 962 (1564).

40. Gerald Dworkin, "The Commeon Law Protection of Privacy™, 2 U, Tas. L. Rev. 418 a1 433 (1567).
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‘présupposes that privacy primarily involves control.
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namely, that privacy is associated with human [reedom and dignity. Hyman
Gross m..: definition of privacy as “the condition of human life in which acquain-
tance with a person or with affairs of his life which are personal 1o him is limited”
ao.ﬁ :oﬁ. escape ambiguity although it gives a new dimension to the definition of
privacy in terms of control ever personal information about oneself which contra-
dicts his analysis of privacy as a condition of life. This definition is too narrow and
Charles Fried offers similar definition of privacy:

Privacy is not simply an absence of information aboutus in the :.‘.Hwam.

omo:.,na“_.m&o::m_&anouqo_i@:m<oo<o:=mo_.3mmo=mmozn
ourselves... o

The _uo_.mo:.s&o cnjoys privacy is able to grant or deny access to -
others.... Privacy, thus is control aver knowledge about oneself...*

Alan F. Westin has defincd privacy thus:

The claim of individuals groups, or institutions to determine for

themselves when, how, and to what extent information abouii them is

..c,oESE__nEQ_ to others... The right of an individual to decidé what

information about himself should be communicated 1o others ‘ard

_.an_. what circumstances viewed in terms of the relation of: the

individual to social participation, privacy is the voluntary and tempo-

rary withdrawal'of a person from the general society throu m:ﬁ:wmmnm_.

or .ﬁwu\oro_ommnm_ means, either in a state of solitude or small group

intimacy or, when among larger groups, in a condition of anonymity

and reserve.®? , ’

Arthur Miller has also defined privacy as “the individual’s mvm.:Q o
oo.sqo_ the circulation of information relating to him.”* Richard Parker has defined
privacy in the following words: Sl

Privacy is control over when and by whomi the various parts ow uscan
be sensed by others.... (more specifically,} control over who can see .
us, hear us, touch us, smell us, and taste us, in sum, control over who
can sense us, is the core of concept of privacy. It is control over'the
sort of information found in dossiers and data banks.* o

H.: n‘on.ﬁm: situations, for instance, when a private “eye” a n:oBmEﬁ:.ﬂ.
tracks an individual, that person’s privacy may be invaded but in such an instance
m:ﬂo is no communication or disclosure of personal information. Many wn?ma«
interests EE have been constitutionally recognized involve neither dissemination
nor acquisition of personal information. Examples range from cases involving:

music on public buses, loudspeakers on public streets and door to deor salesmen to

4], Hyman Onwumm. “The Concept of Privacy”, 42 N_Y.U.L. Rev. 36 (1967)
42. Charles Fried, “Privacy” 77 Yale L.J482-83 (1965).

43. Alan F. Westin, supra note 5 at 7-8. .

44, Arhur Miller, supra note 18 at 235,

45. Richard w” Parker, " A Definition of Privacy™, supra note 18 at 280- 81.
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decisions on the use of contraceptives and the permissibility of abortions. In ali
these instances, the interests in privacy have nothing to do with disclosures of
personal information but rather with an individual’s freedom to engage in private
activities. Despite the above criticisms, the definitional approach to privacy as
“control over personal information has been appealing for a number of reasons: It
embraces a broad range of privacy interests; it appears appropriate and applicable
to the problems associated.with personal information heid by the government

~_ agencies, and finally, it tends itself to normative arguments for legislating privacy
- safeguards.*

The conclusions reached at the Nordic conference of jurists in May, 1967
give a considerable broader definition of the legal field covered by the concepl of
privacy. According to these conclusions, the right to privacy means the right of the
individual to lead his own life protected against:

a. Interference with his private, family and home life.

b. Interference with his physical or mental integrity or his moral or
intellectual freedom. i

¢. Attacks on his honour or reputation. |

d. Being placed in a false light.

e. The disclosure of irrelevant, embarrassing facts relating to his private

life.

The use of his name, identity or likeness.

Spying, prying, watching and besetting.

= om o

Interference with his correspondence.
i.  Misuse of his private communications, written or oral.

h. Disclosure of information given or received by ‘him in circum-
“stances of professional confidence.”’

The Indian scholars2 who have written articles on privacy, have preferred
to rely upon the definition given by the western scholars rather than coptributing
their own. One of them, of course, initiated the question regarding the concept o
privacy in India but concluded with the following observations: .

Our ancient law in Dharmshastras also recognised the concept of
privacy. Really, the law of privacy has been well-expounded in the
commentaries of the old law. Kautilya in his Arthashatra has
prescribed a detailed procedure to ensure right to privacy while
ministers were consulted. Butneither inancient law nor ifthe present

46. David M. O Brien, supra note 30 at 13,

47. A. H. Robertson, supra note 11 at 31,
48, B. Shanta Kumari, “Infringement of Privacy as an Actionable Ton*' s VI The Year Book of Legal

Studies 92 (1972); F.S. Nariman, “The Right to be Let Alone, - A Tundamental Right”, XVII The
Indian Advocate 76 {1977) Aniruch Prasad, "New Dimensions of the Right to Privacy under the
Indian Constitution™, XIV J.C.P.S. 252 (1980); Shrinivas Gupta, “Right Lo Privacy: A Kind of
Personal Autonomy”", Lex et Juris {August 30, 1988).
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law the term “privacy’ has anywhere been defined nor any judicial
pronouncement has so far come to make the position clear,*?

Because of certain common features in privacy, secrecy and confidential-
ity, the distinctive feature among them gets blurred. Privacy as 2 human right has
got 1o be distinguished from ‘secrecy’ and ‘confidentiality’. Secrecy is a means to
an end while privacy is an end in itself. Confidentiality is reposed, secrecy is
maintained and privacy is respected. The sole purpose of the detailed procedure
prescribed in the Kautilya’s Arthashasira for consulting the ministers-s o ward off
possible leakage or divulgence of the state policies in the statecraft the legacy of
whichis found even today in the provisions of the Indian Official Secrets .>n.r 1923,
This was not 1o ensure any one’s right to privacy. At times, secrecy.is maintained
lorespectone’s privacy. In fact, there are several statutes® in India which prohibit
divulgence of information acquired in the course of one’s official capacity. In ali
m:n: cases, institutional sccrecy is maintained to respect individual’s privacy who
have busincss relations with institutions. Uncertainty of Emm:_nm which thrives
because of the conceptual vacuum surrounding the legal notion of privacy is partly
coom:mo of a priori assumptions ¢n the part of the western scholars and derivative
status of * privacy” as interpreted by the judiciary. Even the Warren and Brandeis’
article™ was influenced by Lheir personal grievance against the yellow press. Their
work was thus something of alawyer’s catharsis rather than objective scholarship.
Privacy, whether legal or mata-legal, cannot be conceived of without “exclusion”.
But it raises the question: Exclusion from what?.” And here is the rub. The end of
any legal system is to promote the welfare and happiness of man and not to make
him annoyed, embarrassed and unhappy. Viewed in the cross-cultural background,
even the concepts of annoyance and embarrassment vary rather widely. The
feelings of shame, indignity, disrespect, guilt, embarrassment, annoyance and
inconvenience are properties of human nature. But the questions such as what is
shameful or disrespect, etc. have got 10 be decided in the context of a particular
culture. This is one of the reasons which defies a universally acceptable definition

- of privacy. There cannot be acommon definition of privacy with uncommon human

behaviour., Valmiki rightly defined privacy thus:

49. Shrinivas Gupta, “Right 10 Privacy: A Kind of Personal Auvtonomy™, ibid.

50. Scction 44 read with the second schedule of the State Bank of India Act, 1555; secs. 11 and 15 of
the Census Act, 1948; sec. 5 of the Bankers' Book Bvidence Act, 18%1; sec. 51 read with the first
schedule of the National Bank for Agriculture and Rural Development Act, 1981; sec, 20 read with
the schedule of the National Co-cperative Development Corperation Act, 1962; sec. 4(3) of the
International Monetary Fund and Bank Act, 1945; secs. 21 and. 30-of the Industrial Disputes Act,
1947: sec. 38 read with the schedule of the Export-Impdrt Bank of India Act, 1981; secs. 35 and 36
of the Children Act, 1960; secs. 80 and-BOA of the Estate Duty Act, 1953; sec. 39 read with the first
schedule of the Deposit Insurance and Credit Guarantee Corporaticn Act, 1961; sec. 41 read with
the first schedule of the Agriculural Refinance and Development Corporaticn Act, 1963; sec, 13
read with the third schedule of the Banking Companies { Acquisition and Transfer of UndenaKings)Act,
1970; secs. 34A and 36AD of the Banking Regulation Act, 1949 and scc. 9 of the Capital Issues
(Control) Act, 1947,

51. Supranote 1.

'52. Supra noic 21,
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Zo Dreesha Rajastkarah Vrittamavararan Striyah.s?

. AZEEQ. the shelter of a house nor the veil, neither high walls, nor
:o:oﬁm sbch as these are the proper safeguards for a women's
Soaami it is her own conduct that should guard her).

,::w an avarana’ used in the above text means 3 shield or screen, It

connotes exclusion and, thus, may be understood as mmzmw:nonc?m_osp of privacy.

! The genius of Valmiki in indentifying privacy (avarana) with one’s conduct adds
" dyhamism to the concept and its definition may vary with varying modes of conduct.

It may be understood in the same way as Stammler’s celebrated phrase, *natural law
with <mﬁm€m contents”. Nakedness is not a matter of shame, annoyance or
embarrassment for a member of the nudist club. Different legal systems, thus,
emphasize different aspects and the customs related to privacy differ greatly from

gz e

. * culture to culture, social syslem to social system and situation to situation. There
are frontiers, writes Amold Simmel, not artificially drawn within which men should
be inviolable, these frontiers being defined in terms of rules so long and widely
accepted that their observance has entered into the very conception of a normal
human cnsw. The frontiers mentioned are “not artificially drawn” because they are
recognized inl a given culture as legitimate boundarised of the personality.”* This
‘line of argument becomes clear if one keeps in mind the functional justification of
privacy. _Pono_d_nm to Westin,* the functions of privacy in democratic societies
can be grouped under the following four headings: (a) Personal autonomy; (b)
Emotional release; (c) Self-cvaluation; and (d) Limited and protected communica-
tion. . :

(a) Personal Autonomy ;

Thé most serious threat to the individual’s autonomy is the possibility that
Some-one may penetrate the inner zone and leam his ultimate secrets either by
* physical or psychological means. This deliberate penetration of the individual's
protective shell, his psychological armor, would leave him naked to ridicule and
shame and would put him under the control of those who knew his secrets. The
autonomy that privacy protects is also vital 1o the development of individuality and
consciousness of individual choice in life. Leontine Young noted that “without
privacy there is no individuality. There are types only. Who can know what he
thinks and feéls if he never has the opportunily to be alone with his thoughts and
feclings?”*" This development of individuatity is particularly important in demo-
cratic societies since qualities of independent thought, diversity of views and non-
"conformity are considered desirable traits of individuals. Such independence
requires time for shellered experimentation and testing of ideas for preparation and

53, N.TRaghunathan (Trans.}, I Srimad Valmiki Ramayanam 344,
54. Wilson, Sanskrit English Dictionary,

55. Amold Simmel, “Privacy”, 12 [nternational Encyclopedia of Social Sciences 480.
56. Alan F. Westin, supra note 5 a1 32,

57 F.n.p::bn Young, Life Among the Giants (1966), quoted by Alan F. Westin, id. at 34,
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practice in thought and conduct without fear of ridicule or wc_._m:%.msa for the
opportunity 1o alter opinions before making them public. The individual’s sense
that it is he who decides when to “go public” is a crucial aspect of his mmm:um of
autonomy. Summing up the importance of privacy for political liberty; Clinton
Rossiler stressed the feature of antonomy in the following words: _

Privacy is a special kind of independence, which can be understood
‘as an attempt to secure autonomy in at least a few personal-and
spiritual concerns, if necessary in defiance of all the Enwmu_..mm ‘of
modem society.... [t akes to erect an unbreachable wall of &nz:.v, and
reserve against the entire world. The free man is the private ‘man, the
man who still keeps some of his thoughts and judgements entirely to -
himself, who feels no overriding compuision to share every thing of
value with others, not even thosc he loves and trusts.® L

(b) Emational Release s g

Social scientists agree that each person constantly plays a series of varied
and multiple roles depending on his audience and behavioral situation.® On any
given day, 2 man may move through the roles of stern father, _oi_._m.gmg..:a. car-
pool comedian, skilled lathe operator, union steward, water-coolér flirt, and
American Iegion committee chairman—all psychologically different roles that he
moves from scene to scenc on the social stage. Like actors on the dramatic stage,
Goffman noted,®® individuals can sustain roles only for reasonable periods of time
and no individual can play indelinitely, without relief, the variety of rofes that life
demands. There have to be moments “off stage” when the individuals can be
“himsel{” tender, angry, irretable, lustful or dream-filled. Such moments'may come
in solitude; in the intimacy of family, peers or woman to woman .m:a..&m:.w to man
no_.mxmmonw in the anonymity of park or street or in a state of reserve while in group.
Privacy in this aspect gives individuals, from factory workers ‘to. Presidents, a

chance to lay their masks aside for rest. To bealways “on™ would destroy-the huiman -

organism. . .

. >ao§o~ form of emotional release is provided by the ?oﬁo:o:. privacy
gives to minor non-compliance with sccial norms.  Somc norms are formally
adopted - perhaps as law - which society really expects many persongte bredk. This
ambivalence produces a situation in which almost every one does hreak some social
or institutional norms - for cxample, violating traffic laws, breaking sexual mores,
cheating on expense accounls, overstating income-tax deductionsor wBo_E:m inrest
rooms when this is prohibiled. Although society will usually punish the most”
flagrant abuses, it tolerates the great bulk of the violations as “permissible”

deviations. If there were no privacy to permit society to ignore these deviations- if
all transgressions were known—most persons in sociely would be under organiza-
tional discipline or in jail, or could be manipulated by threats of such action. The

58, Clinton Rossiter, The Pattern of Liberty, quoted by Alan F. Westin, ibid.
59, Golfman, Presentation of Self 56-57, quoled by 'Alan B, Westin, ibid.
60, fhid. '
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firm expectation of having privacy for permissible deviations 15 a distinguishing

_ characteristic of life in a fre¢ society. Atalesser but stitl important level, privacy

also allows individuals to deviate temporarily from social etiquette when alone or
among intimates, as by putting {cot on desks, cursing, lelting one's face:go slack or

- scratching wherever one itches.

Another aspect. of--reléase’ is the “gafcty-valve” function afforded by
privacy. Most persons need 10 give vent to their anger at “the system”, “city hall”,
“he boss” and various others who exercise authority over them, and 1o do this inthe
intimacy of family or friendship circles or in private papers, without fear of being
held responsible for such comments. This is very dilferent from [reedom of speech
or press, which involves pubticly voiced criticism without fear of interference by
governmentand subject only to private suit. Rather, the aspectol release concerned
here involves commentary thalmay be wholly un fair, frivolous, nasty and libelous,
but is never socially measured because it is uttered in privacy. Without the aid of
such release in accommodating the daily abrasions with authoritics, most people
would expericnee serious emational pressure.

Surveillance of bodily and sexual functions by outsidors is practised with _

" social approval only in what sociologists call “total institution?— such as jails,

mental institutions and monasteries—or on volunleers in medical or behavioral-
science experiments. Even then, prisoners and patients usually complain about
being watched and seck ways to escape the constant surveillance of guards.

(¢) Self-evaluation

Every individual nceds to integrate his expericnces into a meaningful
pattern and to exert his individuality on events. To carry on such sclf-cvaluation,
privacy isessential. Thisis particularly true of creative persons. Studics of creativity
show that it is in reflective solitude and even “day drcaming” during moments of
reserve thal most ceeative “nen-verbal” thought takes place. At such moments, the
individual runs ideas and impressions through hismind ina flow of associations; the
presence of others tends 1o inhibit this process. The cvaluative functlion of E.?mn.w
also has major moral dimension that exercise of conscience by which the individual
“represses himself”, while people often consider the moral consequences of their
acts during the course of daily affairs, it is primarily in periods of privacy that they
take a moral inventory of on-going conduct and measure current performance
against personal ideals. For many persons, this process is a religious exercise.
Religionscontemplation, said Coe, wasatime for “organizing the sclf” and William
James called religion the experience of “individual men in their solitude™® Thus,
periods for rumination over past events and for communication with oneself have
been said to be “institutionalized in all socicties.® : g

A final contribution of privacy to evaluation isitsrole in (he proper timing

&3, William James, The Varieties &..nm_;.wﬁ.oﬁ Experience 31 (1902), quoted by Alan T. Westin, id.
at37. : . .

62. Alfred R. Lindesmith and A L. Strauss, Secial Psychology 435 (1956), quoted by Alan F. Westin,
ibid,
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of the decision to move from private reflection or intimate conversation 1o a more
general publication of acts and thoughts. This is the process by which one iests his
own evaluations against the responses of his peers. Given the delicacy of aperson’s
relations with intimates and associates, decidin g whenand to whatexteni to disclose
facts about himself—and to put othersin the positionof receiving such confidences-
is a matter of enormous concern in personal interaction, almost as important as
whether 10 disclose at all.
(d) Limited and Protected Communication

The greatest threat to civilized social life would be a situation in which
each individual was utterly candid in his communications with others, saying
exactly what he knew or felt at all times. The havoc done to interpersonal relations
by children, saints, mental patients and aduli “innocents” is legendary. Privacy for
limited and protected communication has two general aspects. First, it providesthe
individual with the opportunity he nseds for sharing confidences and intimacies

with those he trusts—spouse, the family, personal friends and close associates at -

work. Theindividual discloses because he knows that breach of confidence violates
social norms in a civilized society. In addition, the individual oflen wants to secure
copnsel from persons with whom he does not have to live daily after disclosing his
confidences. He seeks professionally objective advice [rom persons whose status in
society promises that they will not [ater use his distress to take advantage of him.
To protect freedom of limited communication, such relationships—with doctors,
lawyers, ministers, psychiatrists, psychologisis and others—are given varying but
important degrees of legal privilege against forced disclosure. The privacy givento
the religious confessional in democratic societies is well-known, but the need for
confession is so general that those without religious commitment have institution-
alized their substitute in psychiatric and counselling services.

In its second general aspect, privacy through limited communication
serves Lo set necessary boundaries of mental distance in interpersonal situations
ranging from the most intimate 10 the most formal and public. In marriage, for
example, husbantls and wives need to retain island of privacy in the midst of their
intimacy if they are to preserve a saving respect and mystery in the rclation. These
small matters, involving management of money, personal habits and outside
activities, to the more serious levels of past expericnces and inner secrets of
personality. Successful marriages-usually depend on the discovery of the ideal line
between privacy and revelation and on the respect of both partners for that line. In
work situations, mentai distance is necessary so that the relations of superior and
subordinate do not slip into an intimacy which would create-s-lack of respect and
an impediment to directions and cormrection. Thus, physical amangements shield
superiors from constant observation by subordinates and social etiquette forbids
conversation or off-duty contacts that are “1o0 close™ for the work relationship.
Stmilar distance is observed in relation between teacher and student, parcnt and
child, minister and communicant and many others.

Having discussed the above functions of privacy, Weslin further observes
that privacy functions basically as an instrument for achieving individuai goals of
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m.a;éomxummoz.wu As such, it is only _UEA of the individual’s complex and shifting

system of social ngeds, part of the way he adjusts his emotional _.:mn:miwh.s w the
vamm.m of ﬁowm.o:mu and social stimuli that he encounters in daily life. Individuals

_have needs for disclosure and companicnship every bit as important as their need

for privacy. To be left in privacy when one wants companionship is as uncomfort-

. able as the inability to have privacy when one craves for it. This balance of privacy

and disclosure -will be powerfully influenced, of course, both _ux the moowo:m,m
cultural norms and the particular individual’s status and life situation. The basic
pointis thateach individnal must, within the larger contextof his culture, status and
personal mwcmzo.? make a continous adjustment gms_@ma his needs _mon mo_iao and
noBumaoa.EF.mwa intimacy and general social intercourse for anonymity and
responsible participation in society forreserve and disclosure. A froe moQo.Q._om.,.Bm
this choice to'the individual for this is the core of the “right of 595.&:& privacy”—
the right of the individual to decide [or himself with only nx_HmanEw exceptions
in the interests of society when and on what terms his acts shoul be revealed to the
general public.*

Tris rather difficult to add anything more to such a detailed aomoa.@n._ou.%
the functions of privacy as Westin mentioned as noted above. However, his entire
description is predicated upon a civilized social life. mo hasnot aﬂ&ﬂ.ﬁm& overthe
role of privacy in the transformation of a natural mon_m.Q to a civilized o_:o. For,
civilization itself is the progress towards a society of privacy. The savage's whole
existence is public. Civilization is the process of setting man free m.oi SM?& The
more one knows about a person, the greater one's power Lo &:.dmma ?B” To sum
up, the functional justification of privacy as a human :mE.:n.w in protecting :Esmm
beings against émotional disturbances of anxiety, :c:..:_m:w:_ oBﬂE.H.B.m.HnE.
disgrace,® inconvenience,® annoyance™ shame and feeling of indignities. It _
protects morals and ideas of decency.™ .

II
India, it has been said, is far behind both the United w&:maoﬂ Ea. the
United States of America in active judicial enforcement or even public Emn..._.m.m_o.:.w
of privacy kaws.™ The lack of demand of public debate on the threat to the nm:m to
privacy may mislead acasual observer tobelieve that there are no laws safeguarding
this human right in India.” In fact, it has not misled a casual observer only but also

64, Jd. at39-42. . |

65. Ayn Rand, The Fountainhead 660 (1986) . s

66. Stdnley I. Benn, “Privacy, Freedom and Respect for Persons'™ Privacy Nomes XIII, p. 6.

&1. Julius Swne, Soctal Dimension of Law and Justice 213 (1966). :

68, Gokid Prasad v. Radho, supra note 2 at 388. o ) )

69. Keshav Harkha v. Garpat Hirachand, 8 Bom HC ACY 87 (1871); ME_.__::WE Udpirav v. Reids, 9
. Bom HC ACJ 266 (1872) and Bhagwan Das v. Sheikh Zamurrad Hussain, 119 IC 833 (1929).
70. Kuvarji Premehand v, Bei Javer, 6 Bom HC Rep 143 (1869).

71. Kanbi Deva Karsan v. Kanbi Bara Punja, AIR Gmu Sau. 67.

72. Richard P. Claude (ed.), Comparative Human Rights 150 (1976).
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et e b ah baR Nt s . e




&0 . DELHI LAW REVIEW

jurists,” journalisis’™ and public men’ to believe that there is no right to privacy
in the Indian legal system. '

. Jagannadhdas J., went one step further (o maintain that the Constitution
wm Fa_m. does not recognize right to privacy and there is no justification to
import it by some process’ of strained construction,”™ Professor Baxi’ ‘went to
the me.an in subscribing to the view that privacy is alien to Indian culture,”®
M_MN .Hm:: reason, it appears, which gave rise to such a climate of opinion, is the
ocmom. nw_ué serious _.omown.ns in the Indian law on the subject. It has :m:.._w been

No Indian scholar has yct synthesized existing privacy law so-as'to

identi{y those principles which are now recessed in the vaults of the
law libraries.”

It is to dispel such erroneous climate of opinion and as an &ffort to clean
a few layers of dust thus far accumulated on the vaults of law libraries, the present
study undertakes a critical examination of the Indian legal system to-highlight the
safeguards it provides to the right to privacy. - ' .

Every society in course of its evolution gathers certain intellectual, ethical
and spiritual values. The aggregate of these vatues can perhaps be said 1o be the
culture of a society at a given period of time. The beliefs, the dogmas, the
predilections and the antipathies of the people constituting the society have alf a
share in the formulations of these values.® Ancient Indian theory of knowledge
based on the Upnisads, aims at the ultimate Reality of the universe. Perception deals
with objects that come within the range of our senses in which [ield it is paramount.
Inference, which is based on pereeption, is operative regarding thingsthat are not
soperceived but are accessible (o the mind, But where perception, inference,etc. fail

10 give definite knowledge, scriptures like the Upnisads are our only guide. The™

methodology suggested in the Upnisads is called Upasana or meditation, Its aim is
gradually to withdraw the aspirant’s mind from external things and direct it
inward—to make him more and more introspective so that he may get rid of his
dependence on the objective world ® Meditation is not possible without concentra-

tion and concentration is possible if the person concentrating is not disturbed. Thus,

from the very dawn of the Vedic culwre, disturbing a mediating sage canie to be
regardedasa sin or a wrong of the highest order in the Indian society. The following
text from the epic Ramayan illustrales it R

qa.<.W.ﬂlmr:uav.n_...\ﬁ:.nmnan_hmv.a:hHmoComov“Nn_hHu:OoSnn. ?B.:E:nh‘hn._vmlw. nah;_rmmh_.%

80, .. :

75. Ranjit Lal, Vidwra, Feb. 1981, p. 9. ) ' L

76. V.N. Gadgil (then Member of Pacliament) had mtroduced “The Right to Privacy Bill, 1981" in Lok
Sabha in March, 1981. o

7. MP. Sharma v. Satish Chandra, AIR 1954 SC 300 a1 306-307. I

78. F” K. Mathew, Dernocracy, Equality and Freedom, Intro. LXXIV, note 262 (1978). ..

79. Richard P. Claude (cd.), Comparative Human Rights supra note 72 a1 150. |

80. M.C. Scualvad, Law and Culture, supra note 9 at 1: o

81. S, Radhakrishnan (ed.), The Cuitural Heritage of india, vol. i, pp. 349-50 (1970). -
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Yanman lobhayase Rambhe kama krodh jayaininam, ,
Dash varsh sahasrani shailee sthasyasi durbhaga.*?

: ) (In order to win over sex and anger I was meditating, you have
3 disturbed my meditation as punishment for which you turn to be stone
for ten thousand-years).”
The Manu Smrie in its following text also supports the above view:
Ekaki chintayennityan vivikte hitmatmanah,
Ekaki chintayanohi paran shreyoadhigachchhati.

. (One should meditate alone in a lonely place for only by meditating
alone he will attain salvation) ®*

The Grifhya Sutras contain elaborate rules for the construction of a house.
The house consisted of a number of rooms, such as a bed-room (sayaninya), a store-
room, a kitchen {bhakta-sarana), a hall or drawing room (sebha) and compound ®
Apte maintaing that a bed-room, a drawing-roor, provision room and a nursery
used 10 be the parts of a house.5* The main door of the house was not supposed 10
face the door of another house and the construction of the house was to be so devised
that the house-holder should not be seen by unholy persons while performing
religious acts or while dinning in his house.*® Even in the selcction of site for a
dwelling house, the main consideration, it appears, was to avoid the sight of persons
or things.that formed impediments.to the studies of the vedas.®’

A few conclusions that may be drawn from the above descriptions are that
people wanted to exclude even the sight of unholy persons or sirangers while

having a scparate bed-room or a nursery reflects a modicum of privacy in its
rudimentary form, a fore-runner of the modemn psychiatrists’ thesis.®

In Kautilya’s Arthashastra also, elaborate rules regulating the construc-
tion of houses are prescribed. The rufes prescribed run thus: .

; §2. Ramanarayan Dutia Shaswri (ed.),Valmiki Ramayan 154.

k 83. Hargovind Shastri (ed.), Manusmriti 276,

. 84, Ram Gopal, India of Vedic Kalpasutras 151.

85, V.M. Apte., Social and Religious Liife in the Grikya Suiras 142,

; 86, Jd. at141.

87. fd. at 180.

88. Privacyin the bed-roomis anecessity forboth children and parents and faulty slecping arrangements
represent a subtle form of sexual abuse, observes psychiatrist Gabriel V. Laury of the State
University of New York: “Such arrangements are generally made by well meaning parents who are

p unaware that their child has become an individual with his cwn personality, his own sexuality, and
with a right of modesty and privacy.” “Privacy begins with birth”, advises Sugar: Keep an infant in
a bed-room separaté from yours. Psychiatrists generally agree that regular sleeping in a parent’s bed
can impair the child’s psycho-sexual development. An infant who remains in his mother’s bed upte
ayearmay have trouble acquiring a sense of ideniity—separaic from his mother, cautions Sugar, The
child may develop anxiety, even panic, when separating from his mother, As a boy gets older,
sleeping in his parent's bed may promote an unconscious wish to possess his mother and remove his

- father. A litule girl can devclop similar feelings for her father and against her mother. R. Howard

and E. Lewis Martha, “Bedrooms”, Sexology Today 41-42 (Sept., 1980).

performing religious acts and while dinning. Further, the nced or the purposc ol -
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The owners of houses may construct their houses in any other way
they collectively like, but they shall avoid whatever is injurious. With
a view 1o ward off the evil consequences of rain, the top of the roof
- shall be covered over with a broad mat, not blowable by the wind.
' NeitHer shall the roof to be suchas will easily bend or break. Violation
' of this rule shall be punished with the first amercement, The same
. punishment shall be meted out for cansing annoyance by construct-
ing doors or windows facing those of others’ houses, except when
these houses are separated by the king’s road or the high road... %

3 . With the exception of private rooms and parlours (angana) all
. other parts of houses as well as apartments where {ire is ever kindled
;. : for worship or a mortar is situated shall be thrown open for common
. Ewﬁ.wo

g , . Itis evident from the above excerpts that the houses used 10 be divided into

. two main parts, viz. (a) private rooms and parlours meant for exclusive use of ladies

[ and (b} the rest of the house open for commeon use. Here the phrase “common use”

_ must be understood in a sense implying common use for the family members alone.

“The sanctity of the family house was secured by prohibiting persons to enter

another’s house {without the owner’s consent) either during the day or night. The

punishment prescribed for violation of such prohibition was the first amercement

. and the middle most amercement respectively.” Further, any one who used to

K construct doors and windows facing others’ houses causing annoyance 0 his

*  neighbours was 1o be punished. One among the factors causing annoyance was the

exposure of private rooms and parlours meant for exclusive use of ladies, for :_c.w

were not supposed either to be seen by male (stranger) or go cut of their houses. This

K prescription of Arthashastra is nothing but the contemporary customary :.WE. 0

privacy as adhered to by the Indian and British Indian courts which got codified
under section 18 of the Indian Easemenis Act, 1882 also.?2 ) :

The ancient Indian society in general was duty-oriented and, therefore, the
rightof an individual can be inferred from the duties thus imposed. For oxmam_m. the
text, na suptan pratibodhayet (a sleeping man ought not to be disturbed), imposes
a general duty not to disturb any one’s sleep. It may be inferred from the m_uo,ﬁ text
that every one enjoyed the right of undisturbed slecp. The Manu Smriti enjoins,
“shreyansan na prabodayet” (ihe elders should not be disturbed while sleeping).
Infact, even the laws of war as enshrined in the epic, Mahabharat prohibitedkilling

mo.W..mrnﬂﬁmmiQ..B:.n.v.Nn::._c__ndx_zgubb.ﬁnpmwﬁom_v.

90. Id. a1 190, A

91. Id. at261.

92. Section 18, Mustration (b) is worded thus :
By the custom of certain 1own no owner or occupier of 2 house can open a new window therein
50 84 substantially to invade his ncighbours® privacy. A builds a house in the 1own near B's
house. A thereupon acquires an easement that B shall not open new windows in his house so
a8 10 command a view of the portions of A’s house which are ordinarily excluded from
observation, and B acquires a like easement with respect 1o A's house.

93. Hargovind Shastri (ed.), Manusmrit 339,
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of a person while sleeping.* A woman was not supposed to be seen by any male
(stranger). This is amply supported by both the epics Ramayan and Mahabharat.
. But mere- glance was not considered a wron g. It was the mental approach revealed
through such glance that was the determinin g factor to establish whether a WIONg
was commitied.®> The practice of putting veil while stirring out of the house for
ladies is also described in the epic.% Further, not only Lo see other women but to
touch them was also considered a wrong.#” Overhearing confidential talks and
seeing others involved in such talks was meted out with rigorous punishment.*®
Impersonation was prohibited and penalized®® One who used to divulge the
misdeeds of another when confidentiaily informed in a lonely place for keeping it
secret was 1o be punished.!® Once the King Pandu, killed a he—deer while it wasg
enjoying sex with a she-deer. The deer was none else bul a transmigrated sage,
named Kindam, who made his dying declaration as under:

Ahan hi Kindamonama tapasapratimo muinih,
Vyapatra panmanushyanan mreegah maithun macharam,

{lam a sage named Kindam. To avoid the feeling of shame I became
a deer and was enjoying sex with a she-deer).

. The above text establishes that the feeling of shame is a peculiar property

of human nature which distinguishes human sex from animal sex. I, is the fecling

. of shame thatdrives human beings to a lonely place for the enjoyment of sex. The

sage, Parasara, desired to have sexual intercourse with the girl known as Mar-

syagandhaand signified his desire to her. Thisall happened near ariver on both sides
of which several people were having their bath. Matsyagandha replied:

Sabravitpashya Bhagwanparavare rishinshthitan,
* Avaryodrishyatorevih kathan wsyatsmagamah, !¢

. (Don't you see many sages standing on both sides of the river? How
~ canIhave sexual intercourse with you within the reach of their sight).

" A review of the above authorities amply proves the ptevalence of rules
respecting the privacy of individuals in ancient Indian society. A person was not to
be disturbed while meditating, sleeping or studying. Enjoyment of sex and food
were recommended in a secluded place, away from the sight of others. Even the call
of nature was attended in a secluded place where one may not be observed by others.

‘Even the prisoners and slaves were protected in their daily avocations of sleeping, .

eating, sitling or excreting. A male was enjoined not to se¢e, touch or meet other
woman in alonely place. Visits 1o others’ house without the owner’s consent at odd

94. - Shreepad Damodar Satavalekar (ed.), Mahabharat 34 and 424,
95. Ramanarayan Duuia Shastri (ed.). Valmiki Ramayan T75.

96. Id.al 1401 and 1402,

§7. Id. at 496,606, 915 and 963,

98. Id. a1 1656.

99. 'Jd. a1 126.

00 Id. a392,

101. Shreepad Damodar Satavalekar (ed.), Mahabharat 595.

102, Id. at 3G1,
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hours and during nights were prohibited. The practice of veiling eyes among a
section of women was also in existence. Information given in conlidence was :mp
supposed to be divulged. The Mitakshara enjoins that o=a.$.:o wears other’s
garments shall be punished.’” It may be relevany to mention :.Q.o that :ﬂm
considerations as (o what information cught 1o be withhield by an 5959&., entered
into the very ethical code of conduct prescribed in the ancient Eammz society. The
following texts exemplify this: ,
Susidhh moukhadhan gharman grechachchhidran cha maithunart,
Kubhuktan kushrutan chairva matimannaprakashyet.'®

{The medicine the effectiveness of which has been tested or proved,
acts pertaining to religion, defect of one’s family, sexual matters,
eating prohibited food and hearing insulting words ought not t© be
made open by a prudent man). ; .
Darckhu kinchit swajanekhu kinchid gopyan é.«mmznwr.c,
Sutekhu kinchit, yuktan na va yuktan maidan Sn:i&.?
Veda dvipashchinma haton anurodhat}® )
(One ought to keep secret something from his éﬁn..moaoi:m from
his relatives, something from his friends and something from his son.
When asked by his elders, a prudent man should reply mﬁomgﬁﬁm
taken into consideration whether such disclosure of confidential
matter is proper).
In 1888, Edge CJ of the Allahabad High Court had observed: :

In my opinjon, the fact that there isno such custom of ?..Qm&.._w:oéz
to the law of England can have no bearing on the question fro__.:m_,
there can be in India an usage or custom of privacy valid inlaw. The. .
conditions of domestic life in the two countries have from remote-
times beer essentialfy different, and in my opinion, it isowingtothat "
difference in the conditions of domestic life alone that a custom
which appears to me 10 be a perfectly reasonable one in India mroaa
be unknown in England.'® S o
Urging the right to privacy for the Brirish nationals on the U.mmmm of the
Indian cases, Percy H. Winfield, in 1931, made an appeal 10 :ﬁ ,Eocma. om
Commons wherein he said: R
The Indian cases have been referred to not of course, for the purpose
of urging their application to the different vm:moc_ma n.:.nciwssmﬁm
which prevail in England, butas an illustration omﬁ:mg:@.om Indian _
law where the need of protecting privacy has been felt. Tt will un, seen .
when we pass to consider personal privacy that our law nﬁgv_« lags

103. I.R. Gharpure (Trans), The .S:nﬁ.:a«n..«ﬂg 238, p. 364,
104. Ruprarain Pandey (Trans). Chanalcyaniti Darpan 103.
105. Ramchandra Tha, (d.), Panchatantra 180.

106. Gokal Prasad v. Radho, supranote 2.
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behind the needs of 2 community in which intrusion on privacy is apt
to take offensive forms owing to the modern development of instan-
. taneous photography and of method of advertisement which, to say
. the least of them, are totally indifferent to the feelings of private
" individuals.'™

s

The customary right to privacy, referred to above, has been upheld by

-several High Courts in India even today.!® For almost a century, the criminal law

inIndia has embodied some of the modern constitutional safeguards which the other
nations did not apply as national standards until the 19607s,'® The Indian Penal
Code'® makes it a crime to intrude upon the privacy of a woman. It was neither

“imported [rom England noracreation of the genius of Thomas Babington Macauley

butonly acodification of a long established tradition of the Indian people. The penal
provisions not only guarantee one’s right to life!!! but also protect him against
infliction of any pain, disease or infirmity.!? The prohibition of the use of criminal :
force! is o protect one from injury, fear and annoyance.!* In making an arrest,
the police officer has been authorised actually 1o touch or confine the body of the
person to be arrested,’’ but the provision does not make it mandatory that for
effecting the arrest, the police officer should actually touch or confine the body of
the person to be.arrested before a person can be said to be taken in custody;
submission to the custody by word or action is sufficient.’’® Handcuffing and iron
bar have been outlawed by the Supreme Court except in exceptional circum-
stance,'"” of course, that too with the approval of the presiding judge. Hovever, the
power to arrest is not unrestricted. If the police officers (or any other person having
authority to arrest) maliciously confine persons knowing that in doing so they are
acting contrary to law, they are liable to be punished.!®®* There are several other
statutes’’® which make vexatious and unnecessary detention or arrest of an
inidividual punishable if there exists ho reasonable ground of suspicion.

107. -P.H. Winfield, "Privacy™, 47 LQR 23 at 29-30 {1931).

108. Ganresk Lal v, Smu, Rasool Fatima, AIR 1977 All. 118, Bhajgovind Chunilal Sevak v, Heeralal
Gordhandas Sevak, AIR 1942 Bom, 217; Achhar Singh v, Pritoo, ILR 1974 Him. 876; Gulab
Chand Gappa Lal Sarawgiv. Manik Chand Gulab Chand Sarawgi, AIR 1960 M P 263; Keshao
Sahu v. Dasarath Sahu, AIR 1961 Ori. 154: Syed Habib Hussain v. Kamal Chand, AIR 1969
Raj. 3): Kaur Sain v. Bibi Ririnder Kaur, AIR 1971 P & H 489,

109. The United States Supreme Countdecided Miranda v. Arizona, 384 U.8. 436 (1966), which isless
stringent in some regards as compared 1o sec. 164(3) of the Code of Criminal Procedure, 1898 and
secs. 25 and 26 of the Indian Evidence Act, 1872, The latter prchibits the admissibility of any
confession of guilt made 1o a police officer “unless it be made in the immediate presence of a
Magistrate.™

110. The Indian Penral Code, 1860, sec. 509.

111, Id. sec. 302,

112. /4. sec. 319 read with sec. 321,

113. Jd., sec.352.

114, Jd. sec.350

115. The Code of Criminal Procedure,.1973, sec. 46.

116. AIR 1960 5C 1125 at 1131.

117, Prem Shankar v. Delhi Administration, AIR 1980 SC 1535 a1 1541-43.

118. The Indian Penal Code, 1860, sec. 220,

119. The Opium Act, 1878, sec. 18; the Central Excises and Salt Act, 1944, sec. 22; the Medicinal and

Toilet Preparations (Excise Duties), Act, 1955, sec. 17; the Gold Control Act 1968, sec. 94; the

Foreign Exchange Regulation Act, 1973, sec.58 and the Customs Act, 1962, sec. 136
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- Therelevancy of aconfession in criminal proceedings depends on whether
or not the cénfession had been made because of any inducement, H._Ew.mn or
promise.'® The exclusion of confessions made to a police officer'® or while in the
custody of a police officer'® from permissible o&nw:oa is not only 1o imﬁ off the
malpractices of palice officers in extorting confessions WOS the mnmcmo.n_ in o.qm_ﬁ.
io gain credit by securing convictions,'® bhut also to manifest Eo Hma_m.ssw policy
that the confession must always be made by the accused out of his free will. _u_._zs.nh
it has been provided that no influence by means of any promise, p._d.mmﬂ or otherwise
shall be used on an accused person to induce him to disclose or withhold any matter

within his knowledge.” The Indian legal system thus projects an individual as a:

free willing entity. It further ensures that the consent of an individuval as mm.a .E:o:
required 10 be exercised must be free.!™ Consent is said E be free %:o: ﬂn hm not
caused by coercion,undue influence, fraud, misrepresentation and mistake.!* The
free consent is a copdition precedent for the validity of a nos_ammrﬁ A fundamental
legal principle embodied in the maxim, volenrs non-fit h.éunwm.c..o. damage suffered
by consent is not a cause of action) usually relied upos in tort cases, as a general
defence, also requires ‘consent’ to be D.om.;m. Consent oﬁ_m_saa by fraud or
compulsion does not serve as a good defence in tort cases.'® In ceriain cases,
consent is a defence in the criminat proceedings as well 12

"1f any commission, corporation or other body noumz._:ﬁa under an-Act
collects information in respect of any industry or com 3@.85_ concern or any
undertaking required under the Act from the owner of such industry, noB.Sm_.Em_
concern or the undertaking, the information thus collected shall :o.ﬁ be Emm_owoa
without the consent of the owner.!®! There are several statutes'? ,,H,,.En: require the
consent of the occupier or owner (as the case may be) to be o..cSan prior E any
entry made into any dwelling house, building or the like Ema_mo.m...;m c.Emo 1 not
permitted to disclose any communication made by her husband E.HEO.F_H his consent
and the husband cannot disclose any communication made by his wife unless she

120. The Indian Evidence Act, 1872, sec. 24.
121. 1d., sec.25.
122. Id., sec, 26. ] )
123. Queen Empressv.Babulal, (1 884) 6 AU 509 cited by Woodroff and Ameer Ali, Law of Evidence,
val. I, p. 585. Tt
124, The Code of Criminal Procedure, 1973, scc. . o .
125.  Distinctive fracture between “will and “conseat” lics in the n_nnp.m.pozm_ aspect of the fatter which
is wanting in "will", though both pertain to an individual’s volition, ,
126. The Indian Contract Act, 1872, sec. 14, .-
127. Id,, see. 10.
128, Broom's Legal Maxims 181 {1969).
129.  R.K. Bangia, The Law of Torts, 3%-(1989),
130.  The Indian Penal Code, secs. 87-92. ) o
131, The Tariff Commission Act, 1951 , sec. 22; the Collection om%onmnu:nu Act, 1953, sec. 7 and the
Monopolies and Restrictive Trade Practices Act, Gmo. sec, 60. ]
132, The Oﬂm:S_ Gas Company Act, 1857, sec. 2; the Indian S.E_G.om Defence Act, Go%u..m_..u:o. am._,_._rh
Cantonments Act, 1924, sec. 247; the Road Transport Corporations .>n_. 1950, sec. > -n 195,
. Areas (Improvement and Clearance) Act, 1956, sec, 27 and the National Waterways Act,
see. 10,
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him in the course and for the purpose of his professional employmeént without his
client’s express consent, 1 Thus, all possible precautions seem to have been taken
in-the Indian legal system in providing safeguards to an individual against hig
annoyance Or vexation. Several statutes, over and above criminal law, make

. vexatious and unaecessary enirance into the house, searchesand seizures and arrests
punishable.s

consents.'® An advocaie is not penmitted to disclose any communication made to

Much before the Constitution of India, the right to freedom of religion was ,
well protecied in the Indian legal system, Chapter XV of the Indian Penal Code,
1860, dealing with offences relating to religion, presupposes the existence of such
aright. Any on¢ who gutrages the religious feeling of others or insults or attempts

is well protected in the system.”® Those subject 10 the Army Actand.Air Force Act,
have similar protection of thejr religious freedom.'® Similar provisions for
‘performing religious duties have been extended to the naval officers and the
members of the crew even on their respective ships.’*® Even for prisoners of war®t
and protected persons, ' due facilities for performance of their religious duties
Jiu.e bten provided. Religion, as a mater of faith, is 50 personal that it cannot be

the Indian nomm..ﬁ sysiem,

Formied out of an instinetive nature of man to love and procreate, 14 the
family groupisbased on the privacy of relations between husband and .wife and their
children.* Although with the growth of welfare stare and the trend towards
axum:w_.o:oﬁ:&sa:mw rights, the state is taking an active and, often | a commang-

5.§n‘F%ams.%=8>a._Sw;ﬁn._mu.

134, /4., sec..126, -

135. The Opium Act; 1878, sec, 18; the Glanders 2nd Farcy Act, 1899, sec. 12; the Dourine Act, 1910,
sec. 12; the Ancicat Monuments Preservation Act, 1904, sec. 17; the Indian Forest Act, 1927; sec.
62; the Central Excises and Salt Act, 1944, sec, 22; the Mediginal and Toilet Preparations (Excise -
Duties) Act, 1955, sec. 17; the Foreign Exchange Regulation Act, 1973, sec, 58 and the Customs

© o Act, 1967, sec, {36, :
136. The Indian Penal Code, 1860, sec. 205-A.
137, Id, sec. 296, - - - )
138. Jd, s2c.290, - . :
139, The Air Force Act, 1950, sec 66; the Army Act, 1950, sec. 64; the BordérSecurity Force Act, 1958,
sec. 41 and.the Manoceuvres, Field Firing and ‘Anillery Practice Act, 1938, sec. 3.
140, The Indian Navy (Discipline) Ac, 1934, sec. 1-A.
141. The Geneva Conventions Act, 1960, article 34 rend with third schedule.
142, Id, anicle 27 read with fourth schedule.
143, The Dissolution of Muslim Marrages Ac, 1939, scc. 2,
144. H.S. Gour, Penat Law of India , vol. L.p.3.
145, W. Friedmann, Law in g Changing Society 172.
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ing role in the regulation of family life yet the n_.oﬁo:o: of the institution of family
and its inviolability is considered as indispensable in any orderly society. And the
Indian legal system is no exception to it. [t ensures every man to enjoy complete
freedom within his house. Trespass may be justified either by the authority or
consent of the person concerned or the anthority of law.**¥ Even where entry into
a dwelling house is authorised by or under an Act, such entry is'not made without
the consent of its occupier or owner.' In some Acts, seven amwm previous notice
to the ownet or occupier is required to be given before the intended entry into the
dwelling house.* In some others, it is only after giving reasonable notice to“the
occupier or owner that entry is allowed.' The entries thus authorised by or under
an Act are further regulated keeping in view the convenience of the inmates of Bm
dwelling houses. Most of the entries are required to be made only QEEN the a@
time'* or reasonable time'™! or in the reasonable hour in the day time.!2 Whenever

néa:_:m house is entered, due regard ought to be paid to the social and ﬂo:m_ocw
customs and usages of the occupants.'s*

Barring the above authorised entries into the dwelling house, Bo.,naaa of
‘house trespass™* (which is punishable'™ under the Indian Penal Code) preserves
the inviolability of one’s dwelling house, The underlying purpose of chapter XX of
the Code is to penalise extra-marital sex. But, for the offences mentioned in the
_ chapter, no court can take cognizance except upen a complaint made by some
person aggricved by the offence.’ It has been observed that the offences referred
1o int the section are of private character and the object of the section is to.limit the
persons by whom proceedings can be initiated and ensure that it is not in the power

of any and every body to drag such offences in a court of justice.'” The inviolability °

of the family life is further protected under the Indian Evidence Act which u8<a8
that no person shall be compelled to disclose any communication made cm?.omz
- husband and wife.”® The underlying basis of the above provision is that the

146. B.S. Sinha, An Introduction to Law of Torts through Indian Cases 155.

147. The Orient Gas Company Act, 1857, sec. 2; the Cantonments Act, 1924, sec, 247 the Rosd
Transpon Corporations Act, 1950, sec. 42; the Slum Areas (Improvements and Clearance) At,
1956, sec.57; the National Waterways (Allahabad-Haldia Stretch of the Om:mm-w_._mm:EE
Hocgli River) Act, 1982, sec. 10.

148. The Indian Works of Defence Act, 1903, sec. 4 and the Northern India Canal and UBSmn Act,
1873, sec. 14.

149. The Electricity Supply Act, 1948, sec. 74; the Metro Railways Hno:m:.:n:o_._%éo%mv»pﬁ 1978,
sec, 24,

150. The Code of Civil Procedure, 1908, secs. 55and 62; the Slum Areas {Improvement and Qnmasonu
Act, 1936, sec. 26; the Camonments Act, 1924, sec. 246; the Road Transport ﬁo_.chu:ozw Act,
19350, sec. 42. !

15]. The National Waterways (Allahabad-Haldia Stretch of the Ganga- Bhagirathi, moowmm.: River)
Act, 1982, sec. 10; the Eleciricity Supply Act, 1948, sec. 74.

152. The Metro Railways (Construction of i..o.#mu Act, 1978, sec. 24,

153, The Cantonments Act, 1924, sec. 248.

154. The Indian Penal Code, 1860, sec. 442.-

155. Id., sec. 448,

"156. The Code of Criminal Procedure, 1973, sec. 198,

157, AJR Manual, vol. 13, p. 398 (41h ed., 1979),

[58. The Indian Evidence Act, 1872, sec. 122.

1990 PRIVACY 69

admission of such testimony have a powerful tendency to disturb the peace of
farnilies and weaken, if not to destroy, the mutual confidence upon which the
happiness of the married life depends. The prohibition rests on no technicality that
can be waived at will, but is founded on a principle of higher import which no court

© is entitled to relax.!® The protection is not confined to cases where the communi-

cation sought to be given inevidence is of a strictly confidential character, but the
seal of the law is placed on all communications of whatever nature which pass
between the husband and wife. It continues. even after the marriage has been
dissolved by death or divorce.'®

There are provisions prohibiting the employment of children below
fourteen years of age in any hazardous industry or workshop. The parents or
guardians of such children are liable to penal consequences if they agree to pledge
the labour of such child.' It is significant to note that the above restriction in respect
of thechild labour does not hold good if the child is employed in 2a workshop wherein
any process is carried on entirely with the aid of his family members without
employing outside hired labourers.*® Such relaxation speaks nothing else except
inviolability of family life in the Indian legal system.

Regard being had to the delicate and confidential nature of relationship
between the client and the lawyer, the patient and the doctor and the like, the Indian
legal system obligates the professionals not to reveal the confidential information
obtained in the course of their professional functions. An advocate is not permitted
to disclose any communication made 1o him in the ¢ourse, and for the purpose, of
his employment as an advocate without the express consent of his client. The

contents or condition of any document with which he has become acquainted in the

course of his professionat employment or any advice given are also not to be’
disclosed by him. The obligation thus imposed on him continues even after his
employment has ceased.!® The interpreters and the clerks or servants of such

advocates are also under the same obligation.!® Further, no one is to be compelled |

to disclose to the court any confidential communication which has taken place
between him and his legal professional adviser.!s®

Commenting upon the above provisions, it has been observed that the rule
is established for the protection not of the legal adviser but of the client and the
privilege, therefore, may only be waived by the latter. It is founded on the
impossibility of conducting legal business without professional assistance and on
the necessity in order to render that assistance effectual, of securing the fullest and
most unreserved communication between the client and his legal adviser.’ Simi-

159. Ram Chandra v. Emperor, 1933 Bom. 153: 35 Bom LR 174.

160. Woodroff and Ameer Ali, Law of Evidence, vol.3, p. 2402 (12th ed., 1968),

161. The Children (Pledging of Labour) Act, 1933, sec. 4.

162. The Employment of Children Act, 1938, sec. 3 read with schedule; the Beedi and Cigar Workers
{Condition of Employment) Act, 1966, sec. 43.

163. The Indian Evidence Act, 1872, sec, 126.

164, Id, sec. 127.

165, Id., sec, 129,

165. Woodroff and Ameer Ali, Law of Evidence, val, 3, supra note 160 at 2531,
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larly, the respect for human dignity is the principal objective ‘of the medical
profession.' Confidences concerning individual or domestic life entrusted by
patients to a physician and defects in the disposition or character of the patient
observed during miedical attendance should never be revealed unless their revela-
tion is requireéd by the laws of the state.'® To publish without permission
photographs or case reports of the patients in any medical or other journal in a
manner by which their identity could be made out is prohibited.’s” Every dentist has
aduty tokeep all the information of a personal nature which he comes to know about
a patient directly or indirectly in the course of professional practice in utmost
confidence.”™ The Chartered Accountants Act,1949 provides that if a chartered
accountant discloses information acquired in the course of his professional engage-
ment 1o any person other than his client, without his consent or otherwise than as
required by any law for the time being in force, he shall be guilty of conduct
rendering him unfit to be a member of the institute.'” For the practising cost
accountant as well, it is a professional misconduct to disclose information acquired
in the course of his professional €ngagement to any person other than the client,
without the consent of such client, or otherwise than as required by any law for the
”,.N_o being in force.)™ If any cost accountant is found guilty of such a misconduct,

e council shall forward the case to the High Court for proper and adequate action
along with its own comments,!™

The Indian legal system provides measures (o ensure an individual’s free
choice atan election. The officers and the staff employed in conducting the election
including members of a police force attached thereto, have been prohibited from

- persuading any person to give or not to give his vote at an election or to influence

the voting of any person in any manner. The violation of the above prohibition
entails penal consequences.)™ Interference or an attempt 1o interfere with the free
exercise of any electoral right amounts to the offence of undue influence at an
election’™ which has been made punishable.!™ Elaborate provisions have been
made to prevent personation of electors.'” An indelible ink mark is to be put on the
elector’s left forefinger before he isallowed to vote. In case herefuses such marking,
he may not be allowed to vote or he many. not be issued any ballot paper atall.'® Any
one who commits the offence of personation at an election is punishable under the

criminal law as well,"™ The most important aspect of the election law in Indja (for

167. The Code of Medical Ethics, reg. 2, P2
168. 7d, reg. 11,p. 4.

169, Id., reg. 11 and 14,p. 1L, .
170. The Dentists {Code of Ethics) Regulations, 1976, reg. 4(g).

171, ‘The Chantered Aceountants Act, 1949, sec. 22 read with schedule {g).

172, The Cost and Works Accountant Act, 1959, sec. 22 read with second schedulc.,
173. M, sec. 21 (5),

174. ‘The Representation of the People Act, 1951, sec. 129.

175. The Indian Penal Code 1860, sec, 171C.

176, fd., sec. 171F. !
177, ‘The Representation of the People Act, 1951, sec. 61.

178. The Conduct of Flection Rules, 1961, rule 37.

179, .—..rn Indian Penal Code, 1860, sec. 171D read with scc. 17F.
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the present purpose) is that which immunises an individual from even being
quesLioned as to whom he has voted for at an election. In case of dispute, it has been
provided that no witness or other person shall be required to state for whom he has
voted at an election.!®

Under almost a century old statutes, ¥ the Indian legal system provided
forinviolability of mails and messages of an individual. Anybody employed to carrv
and deliver the postal article (which expression has been defined to include a letter;
‘Post card, newspaper, book, pattern or sample Ppacket, parcel and every article or

thing wansmissible by post.)'®® if found guilty of carelessness endangering the

safety of postal articles or causing delay in its conveyance or delivery is liable for
punishment.' Detaining the mails or postal articles or even opening the mail bag
in course of wansmission by post by any person without due authority under the

- Indian Fost Office Act or any other Act for the time being in force,.is made
 puriishable.’¥ If any officer of the post office, contrary to his duty, opens any postal

article in'the course of transmission by post or wilfully detains or delays such postal
article, he is liable for punishment.’®*  Similarly, the Indian Telegraph Act
prescribies additional punishment for one who unlawfully iries to learn the contents
of any message given for transmission in the telegraph office.'®® A telegraph officer
is underaduty not to disclose the contents of any telegram to any person other than
the sender or the addressee or the authorised representative of either.157 It is only
the sender. or the addressee or their duly authorised representative who is permitted
either to inspect or obtain copies of the telegrams kept as record in the ielegraph
office** The Indian Telegraph Act, 1885 was amended by the Parliament in 1972
which authorises certain officers to in tercept such messages or siop their transmis-
sion if it'was considered to be in the interest of the country or the public for the
maintenance of friendly relations with foreign states, etc.1®

-Commenting upon the above amendment, it has observed!® that the right
of privacy in India sufféred a set back in 1972. It is submitted that the amendment
may be rationalised if it is thought of asimposing areasonable restriction on the right
in question ke€ping in view the paramount interest of national security risks and
friendly relations with foreign countries. But the most obnoxious and controversial
provision of the Act, which has missed the learned commentator’s atiention is the
emergency powet of the state, Both the Acts empower the state to intercept mails
and messages during public emergency.”® In sub-section (2) of section 26 of the

+ 180, The Representation of the People Act, 1951, sec. 94.

181, The Indian Post Office Act, 1898 and the Indian Telegraph Act, 1885,
182. The Indian Post Office Act, 1898, sec. 2().

183, Id., sec. 49.

184. Id., sec.67.

185. Id., sec. 53.

/186, The Indisn Telegraph Act, 1885, sec, 24,

187. The Indian Telegraph Rules, 1951, rule 7.
188, Id., rr.165 and 166, 1

"185. 'The Indian Telegraph (Amendment) Act, 1972, sec. 2.

190. Richard P. Claude {ed.), Coimparatine Human Rights 80 {1976),
191, The Indian Hn_ama_u_._ Act, 1885, sec.5 and the Indian Post Office Act, 1898, sec. 26.
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Post Office Act (which corresponds to sub-sec. (2) of section 5 Q. the: Indian
Hn_omamﬁ: Act, 1885), it is provided that if any doubt arises as to the ox_wﬁosnm ofa
pubiic emergency or as to whether any act done under that provision ﬁ.mm inthe
interest of public safety or tranquility, a certificate of the central mostSaE orthe
state government shall be conclusive proof on the point.!** Both the sections make
the issue of a certificate by the government conclusive proof of the existence of
public emergency and thereby making it non-justiciable which is the hail-mark of
its infifmity and misgivings. Serious ohjections have been raised from responsible
quarters which have sought the repeal of the above two sections. A petition was
“presented to the Lok Sabha by the People’s Union for Civil Liberties of thig effect'%’
Even when section 26 was enacted, P. Ananda Charlu, who was the meniber of the
Select Committee, penned a strong note of dissent. In its thirty- eighth report,
submitted in February, 1968, the Law Commission expressed misgivings ‘about the
constitutional validity of section 26. The Commission suggested deletion of sub-
section (2) relating to certificates and its substitution by a new sub-section,
according to which the power under the section could be exercised cnly in the
interest of the security of the state, public order, friendly relations with foreign
nations or preventing incitement to commission of an offence.'® Thus, as the
position stands to-day, subject to the overriding powers of the state' during w:.c:o
-emergency, inviolability of mails and messages is well Eoﬁnﬁa inthe Hna_m: Fma
system in normal and general circumstances.

Yet another but related aspect is the provision _dme.n_:m in camera (ridl
which stands as an admission on the part of the administration o:cmzno of those
qualities of individuals which inhibit them to speak out certain facts in front of
general public coupled with a policy consideration that certain matters of i intimate
and personal nature or prejudicial to the safety of the state'¥ ought not 10 be
discussed in general public. Majority of the Acts which provide for in camera
proceedings relate to, and deal with, the metrimonial causes.!® In some ¢ases,’?
proceedings may be conducted in camera if (a) either party so desires, or (byif the
court thinks fit to do so. If either party should desire the proceedings 1o take place
incamera, the court has no discretion to refuse such desire. Even when ngither party
sodesires it isopen to the court inits discretion to hear and ¢onduct such proceedings
in camera, In some cases, it is entirely left to the discretion of the court alone to
conduct the proceedings in camera.'®® On the other hand, in one case, it is the

[92. The Indian Post Office Act, 1898, sec. 26 (2) and the Indian Telegraph Act, 1885, sec. 5 (2).

193, The Hindustan Times, April 9, 1982,

194, H.R. Khanna, “Intercepting letters: Invasion of the Right 10 Privacy”, The Statesman, Sept. 15,
1981,

195, The Indian Official Secrets Act, 1923, sec. 14,

196. The Converts' Marriage U_mmo_ccon Act, 1866, sec, 14; the Indian Divorce Ac, Hmmc sec. 53 the
Parsi Marriage and Divorce Act, 1936, sec. 43; the Special Marriage Act, 1954, sec. 33 and the
Hindu Marriage Act, 1955, sec. 22.

197. The Special Martiage Act, 1954, sec. 33: the IEn__w_ Marriage Act, 1955, sec. 22,

198. The Convens' Marmiage Dissolution Act, 1866, sec. 14 and the Indian Divorce }2 ;mo sec, uu
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discretion of the parties alone to request forin camera Eooooﬂm: gs and no reference
to the court’s discretion is mentioned.'?®

The Code of Criminal Procedure empowers the presiding judge or magis-

_ trate to exclude the general public or any particular individual from any enquiry or

Em_ommswnmmm_Euwmﬁmomm?ma_moanouﬁsH:oﬁc:w@>a€8<.a8 mo::o

consideration of the petitidn in private in the presence of the petitioner or Em. or her
representative and such other persons as thought fit.?*' Under the Zazonﬂ:o.w and
Restrictive Trade Practice Act, it is provided that if the commission is satisfied of
the confidential nature of any offence or for any other reason, itmay hear Ecawn&:m
in private, give directions as to the persons who may be present there and prohibit

any publication of evidence given before it.2%

Much of the significance of the trial in camera will be _omn.mm the
proceedings are allowed to be published to the knowledge of the general public. The
courts, therefore, have been empowered to prohibit any publicaton .of such
proceedings without obtaining their prior permission. The Hindu Kmimm.@ ‘Act
provides that no person shall'be allowed to print or publish any matter in relation to
the proceeding in camera without obtaining prior permission .Om the n@cn.n.ps Any
publication of such proceeding in camera without obtaining prior permission of the

.. court will amount to contempt of the court.” In the Customs Act, however, a special -

provision pursuant to the recommendation of the Law Commission in its 47th
report, providing for public censure of persons convicted of offences under the Act,
has been inserted empowering the court to publish the name, place of _E.m_._._amm or
residence of persons convicted vnder the Act.™ But for this mnnﬂm_ EoSEma. the
court generally has no power to publish the name or place of ccwsmmm.on. amﬂo.soo
of any person, convicied under the Act, leading to the disclosure of his identificas
tion. Had it not been so, insertion of the above provision would not have been
thought of. Under the Children Act, ifany one makesany despaich to any newspaper
or magazine disclosing the name, address or school or any other mE:n:_Ew which
may lead to the identification of the child involved inany ﬁanwonsm under the Act
including the publication of his photograph he would be punishable.?

The Indian legal system, thus, provides for trial in came=a for four
categories of cases, viz., (a} matrimonial cases, (b) cascs involving _:zmo«. (¢)cases
involving trade secrets, and (d) cases involving safety of the state, mm:.:ﬁ the last
twocategories, the justification for holding trial of cases involving lunacy in camera
is that these cases are considered private or domestic with which the U:.o:m,._z
general, have no concern, Similarly, the matrimonial cases are kept out of publicity

199. The Parsi Marrage and Divorce Act, 1936, see. 43.

200. The Code of Criminal Procedure, 1973, sec. 327.

201. The Indian Lunacy Act, 1912, sec. 9.

202. The Monopeolies and Restrictive Trade Practices Act, 1969, sec. 17.
203. The Hindu Marriage Act, 1955, sec. 22.

204. The Comempt of Courts Act, 1971, sec. 7.

205, _The Customs Act, 1962, sec. 1351,

206. The Children Act, 1960, sec. 36.
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because they involve sordid details of domestic life and, therefore, a:.mmﬂmmmmnm to
parties.?”

The Constitution of India, in its Preamble, inter alia, secures equality of
status to all citizens and assures their dignity,® Dignity of an individual has been
adjudged as an essential feature of the Constitution.?® The Constitution, further,

guarantees a person equality before the law and the equal protection of the laws.210

Equality among the equals, however, is the quintessence of the judicial interpreta-
tion of article 14! Such interpretation is obviously based on an assumption that
men are notequal. It is a truism that men have always been unequal. Men, no doubt,
have similar thoughts, desires and wants but at the same time they have entirely
different thoughts, desires and wants. They have identical needs but different needs
as well. Differentiation has progressed in the same measure as civilization or,tobe

more exact, civitization itself is nothing more than the accentuation of dissimilari-

ties between the individuals, Nevertheless, the idea of equality is a product of

civilization. Buddha proclaimed the equality of men at the time when inequality was, -

strongly [elt.?'? Again, the idea of equality cannot be disengaged from the idea of
solidarity, The morc men differ one from another in this world, the greater becomes

" their mutual uscfulness and there comes a better understanding of the fact that

individuat activities, though differcnt, are nevertheless socially equal since they all
contribute 10 social solidarity.®? It is in this view of the matter, the right to be
different which is inherent in man, does not run counter io article 14 of the
Constitution, it is rather well comprehended in it. ,

As clsewhere submitted,?® keeping in view the societal and political
contents of article 19 (1) (a) of the Constitution, it cannot be contemplated that it
creates a zone of privacy for Indian citizens. Freedom of speech and expression
guaranteed under article 19 (1) (a) includes freedom of press. 2 Although press has
been responsible for giving rise Lo privacy as alegal concern in America 26 privacy
in India being judicially neglecled, there is no case law’ developed in this area,
restricting the press to intrude upon the privacy of the citizen, There is no code of
conduct for jurnalists prescribed by the Press Council of India on Eines similarto
those of advocates, medica! practitioners and chartered accountants, Itis, therefore,
only in rare circumstances that the court happens to lay down any code of conduct
for the profession of journalism. However, a Division Bench of Delhi High Court
advised journalists not to write about personal controversiés where no public issue
was involved as that would be “unjournalistic and derogatory to the dignity of the
profession.” The court observed: . R

207. Naresh v, State of Maharashira , AIR 1967 SC 1 a1 28, -

208. Preambie to the Constitution of India.

209. Kesavananda Bharati v. State of Kerala, AIR 1973 SC 1461,

210. Ceonstituticn of India, an. 14,

211. Satish Chandra v, Union of India, AIR 1953 SC 250 a1 252,

212. Radhabinod Pal, History of Hindu Law, 242.

213. fbid,

214. For detailed discussion and analysis of cases in this area, see Govind Mishra, “Prvacy: A
Fundamental Right under the Indian Constitution,” 8 & 9 Del. L. Rev. 134 (1979-1980).

215. Romesh Thapper v. State of Madras, ATR 1950 SC 124.
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¢

It makes us sad to find that our journalists can Spare s0 much space
.in their newspapers as to give nndue publicity to causes which are
burely private in nature and are of no public importance.??

‘Article 20 (3) of the Constitution lays down that no persen accused of an
offence shall be compelled to be a witness against himself, Born out of a feeling of
revulsion against the inquisitorial methods adopted, and the barbarous sentences
imposed by the Court of Star Chamber in the exercise of its criminal Jjurisdiction,
the privilege against self-incrimination, bringing about the abolition of the Star
Chamber, travelled-across the Atlantic Ocean and settled in the United States of
America ag its common law.?® This privilege against self-incrimination, according
to Griswold, is one of the great landmarks in man's struggle to make himself
civilized®¥ In India, section 3 of Act 15 of 1852 recognized that the accused in a
criminal proceading was not a competent or compellable witness for or against
himself > The Supreme Court, explaining the scope of article 20 (3), observed:

The prohibitive sweep of Art, 20 (3) goes back to the stage of police
interrogation— not. . . commencing in court only, It extends to and
protecis the accused in regard o other offences pending or imminent,
which may deter him from voluntary disclosure. The phrase com-
pelled testimony must be read as evidence procured not merely by
Physical threats or violence but by physic torture, atmospheric pras-
sure, environmental coercion, tiring interrogative, prolixity, over
bearing and intimidatory methods and the like. Even when relevant
questions are Ioaded with guilty inference in the event of an answer
being supplied, the tendency to incriminate springs into existence.
Arts. 20 (3) and 22 (1) in a way may be telescoped by making it
prudent for the police to permit the advocate of the accused, if there

be one, to be present at the time he is examined 2

Thé Constitution further guaraniees 1o every person the protection of life
or personal liberty.*? The right to life has been glossed cvér by the Supreme Court
toinclude the right to live with dignity and all that goes along with it,”® Thus it has

rightly been observed thatan intrusion (of ane’s persons privacy) is demeanding to
individuality and is an’ affront to personai dignity.*® The Supreme Court has
observed: .

Nnm.mnim& H..an:mSm:.:vn.<mnv.mmm:>mﬁaonommn§m: UE:E:>=>E§E._.ocow:m3mnna:.

" supranole 39 at 971, . :

217, The Hirdustan Times, Feb. 16, 1986.
218. Wigmore on Evidence, vol. 8, pp. 301-3.
219. Griswold, Fifth Amendment Today. He funther onserves:

..+ Wedonotmake even the most hardened criminal sign his death warrant, or dig his own
grave, or pull the lever that springs the urap on which he stands. We haye, through the
course of history, developed a considerable feeling of the dignity and intrinsic impor-

- laance of the individual man... neither torture nor an Oath nor the threat of punishment
- " suchias imprisonment for contempt should be used to compel him 1o provide the
evidence to accuse for to convict himself. .
220. H.M. Seervai, Constitutional Law of India, vol. 1., p. 449 (2nd ed,, 1975).
221, Nandini Satpathy v. P.L. Dani, AIR 1978 SC 1025 at 1046,
222, Constation of Indid, art, 2]. )
223. ‘Francis Coralie v. Union Territory of Delhi, AIR 1981 SC 746 at 753,
224. Edward J. Bloustein, supra note 3¢ at §73.
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The policy of the law is that each individual, accused inclirded, by -
virtue of his guaranteed dignity, hasaright to a private enclave where - _
he may lead a free life without overbearing i E<mm=mm8Q Sﬁéoz or
even crypto-coercion.2

Yet another provision of the Constitution which upholds SomEozoaz of
an individual and assures his dignity is'the provision which u..o:&:m ‘raffic in
human beings and begar and other similar forms of forced labour.? It would
include traffic in women and children for immoral or other Useo%m.nu The
Suppression of Immoral Traffic in Women and Girls Act, 1956 is a law made by
Parliament under article 35 of the Constitution for the purpose of punishing acts
which result in traffic in human beings. In a case under section G A@ of the Act,
>=§§Em<§m: J observed:

Here, we have an instance of the officer accompanied by i::omwom
nqonooasm into the bed-room of a young girl and pushing operi a
closed door without even the civility of a knock or the wamin g:10her .
to prepare for the intrusion. Such conduct would be quite inexcusable
unless the officer thereby hopes to gather the evidence which is
essential for proof of any charge. But, since prastitution is not an
offence, Iam really quite unable to see how the officerand Eﬁ« wére
Justified in thus bursting into the bed-room of a girl and mze_._m_:m
P.W. T and the third accused together in a state of undress.

There can be no doubt that such conduct implies anoutrage on
the modesty of the girl; and I must reiterate that the modesty of
prostitute is entitled to equal protection, with that of any other
woman. The technique of such raids must be totally altered; other-
wise grave abuses of the law might enter into the very attempt to
enforce the law. I put it to the learned public prosecutor whether the
officer would similarly think himself justified, in proceeding into a
bath-room where a young girl suspected tobe a prostitute was having
a bath in the hope.of finding incriminating evidence, the learned
Public Prosecutor was compelled to concede that as raids were
conducted at present, such an incident would conceivably occur. 22

In a similar case, the Kerala High Court observed:

The conduct of the police officer in proceeding into the bed-room of
the revision petitioner and entering through the back door without the
civility of a knock on the front door, which was locked inside, or
warning the revision petitioner for the intrusion would be a misuse of
his powers in the instant case.??

225. Nandini Satpathy v. P.L. Dani, supra note 221 at 1045.
226. Constitution of India, art. 23.
221. Raj Bahadur v.Legal Rmembrancer, AIR 1953 Cal. 522.

228, Inre Retnamala, ATR 1962 Mad. 31 at 35. Also- _wn. Radah v. State of Gujarat, >d~ 1970 8C
1396, \

229. T.Jacob. v. State of Kerala, AIR 1971 Ker. 166.
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The Constitution guvarantees freedom of conscience and the right to
profess, practise and propagate religion to all persons subject to public order,
morality and health. ®? Religion cannot be disengaged from individualism.”! In the
words of Professor P.K. Tripathi, the Constitution accepts the principles of giving
primacy to the individual, placing him before and above religion and recognizing
freedom of religion only-as incidéntal to his well-being and liberty.®* Religion

. symbolises seclusion and-exclusiveness. 2

A careful analysis of the foregiong textual provisions of the Indian
Constitution propels a concept of man which coincides with Douglas I’s. “principle
of individuality”®* and runs parallel to Edward J. Bloustein's principle of ‘inviolate

230, Constitution of India, art, 25,

231. Pulszky says that when a community reaches a stage in which life as afforded by it preludes all
high hopes and the mere bettering of the individuallot presents itself as an object of a subordinate
and precarous nature, men's minds revert 1o their inward aspiration and the striving after
individual perfection and the ordering of life according toideal considerations are left as the only
worthy and appropriate 1asks. Hence, indifference to the cares of the world and disregard of
material profits and advantages more and more gain ground in the highest sizata of the society as

“*well as in the lowest; and it may indeed be said that from the very moment of the formation of
conquest, the agsertion of the independence of the intimate world of inward individual sentiment

over the social ties becomes a characteristic phenomenon, These aspirations among persons of a

higher position who are troubled by no worldly care assume the shape of philosophy, and among

the oppressed classes, that of religion:

Pulszky, Theory of Law and Civil Society 175 (emphasis added) quoted by Radhabinod Pal,

History of Hindu Law 111.

232, P.K. Tripathi, Secularism: Consttutional Provision and Judicial Review, 8 JILI 1 a1 7 (1966).

233. “Religipn in the early consanguineous society, was at first the result of fear or admiration,
afterwards the consequence of a covering spirit of blind submissivn to tradition and finally a
symbeol of seclusion and exclusiveness™; Radhabinod Pal, History of Hindu Law 243 (emphasis
added),

234. Douglas J's. principle of individuality is:

* a.  The firs1 facet of the principle is the right of personal choice: the individual should be free
to pursue his own goals, 10 develop his talents and abilities the way he deems most fitting,
and 1o realise his potential as 2 human being. “If Hu.nn_unn are let alone in those n_.pEnnm: that
freedom “will pay dividends in character and integrity.”

b. Therightie privacy also guards one's tight 1o be different. Douglas opposed govermmentdl
wiretapping, searches and seizures and colleclion of personal information because such
govemnmenta! surveillance would instill a fear of being overheard and thercby stiffle dissent
andinduce submissiveness. Hence Douglas’s orincipleof individuality ensures theindividual's
freedom to be differsnt in his ideas and life style, “The demoeratic way of life”, Douglas
suggested, “rejects standardized thought. It rejects erthodoxy.” The presence of the unortho-
dox compels society 10 re-assess its values and stimulates the diversity that is pecessary for
progress. “Withoutthe freedom 1o expose the failings and abuses and frustrations of the status
guo, existing conditions would be or becorne insufferable.”

¢, Douglas's privacy opinions uniformly protect the sanctity of the human body and the
inviolability of the individual cbnscience, In a case in which a conviction was cbtained
partially on the basis of a blood test performed on an unconscious defendant, Douglas
described "the indignity 1o the individual that results when his body is "invaded and assaulted
by the police.” Similarty, in Douglas's view, the Fifth Amendment right of silence protects
individual conscience against coercive invasion by the government. Donglas believed in the
“sanectity of the person” and therefore strove to prevent *the indignity (that is) suffered when
a Jawless hand is1aid upon him.” To Douglas, “Man is a child of God.. (is) accountable not
10 the state but to his own censcience and to his God™:

5.5. Adler, “Towards a Constitutional Theory of Individuality: The Privacy Opinion om
Justice Douglas,” 87 Yale LJ. 1579 at 1579-90 (1978).
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personality®* and the doctrine of individuality formulated by John Stuart Mill

: In M. FP.Sharma v, Satish Chandra,™ the validity of section 96 of the
Code of Criminal Procedure, 1898, (which authorised search and seizure as an aid
to crirninal process) was challenged as viclative of articles 20(3) and (19 (1) (f)of
the Constitution, Upholding the constitutional validity of the section, the court held
that the “power of search ang seizure is in any system of jurisprudence an overriding
power of the state for the protection of social security and that power is necessarily
regulated by law.” Jagannadhdas J, speaking for the court, observed:

When the Constitution makers have thought fit not to subject such

regulation to Constitutional limitations by recognition of a funda-

mental right (o privacy, analogous to the American Fourth Amend-

ment, we have no justification to import it, into a totally different fun-

damenial right, by some process of strained construction,

It is submitled that an amendment, on the lines of the Fourth Amendment
1o the U.S. Constitution, was moved by Kazi Syed Karimuddin in the Constituent
Assembly™ which was negatived but significant statement of B.R. Ambedkar®®

235, Bloustein observes;
Tiake the principle of “inviolate personality” 1o posit the individual's independence, .

dignity and integrity; it defines man’s essence as 8 unique and self-determining ~

a being. It is because our westem ethico-religious tradition posits such dignity and
g independence of will in the individual that the common law secures to a man
“literary and artistic property"- the right 1o determine “to what extent his thoughts,
septliments, emotions shall be communicated 1o others™... The fundamental fact is
that out Western Culwre defines individuality as including the right to be free from
certain types of intrusions. This measure of personal isolation and personal control
over the conditions of its abandonment is of the very essence of personal freedom
and dignity, is part of what our culture means by these concepts. A man whose home
may be entered at the will of another, whose conversation may be overheard at the
will of anather, whose marital and familial intimacies may be overseen at the will
of another is less of a man and has less human dignity on that count. He who may
intrude upon another at will is the master of the other in fact, intrusion-is a primary
weapon of the tyrant... The man who is compelled w live every minute of his life
among others and whose every need, thought, desire, fancy or gratification is
subject to public scrutiny, has been deprived of his individuality and hurman dignity.
Such an individual merges with the mass. His opinions being public, tend never to
be differcnt; his aspirations, being known, tend always to be conventionally
accepled ones; his feelings, being openly exhibited, tend to loose their quality of
unique personal wammth and 1o become the feclings of every man, Such a being,
although senticnt, is fungible; he is not an individual.... - supra nete 39 a1 962.
236.  Mill formulates his doctrine of individuality as “the right of the moral nature 1o develop itself in
its own way": John Stuart Mill, On Liberty (1965).
237.  AIR 1954 SC 300.
238, Id, a1306-307..
239, He had stated;
Mr. Vice President, Sir, I beg 1o move: That in Article 14, the following be added
as clause (4): “(4) Theright of the people 1o be securcin theirpersons houses, papers . .
and effects against unreasonable searches and seizures shall not be violated and.no
warrants shall issue but upon probable cause supported by Onth or affirmation end
particularly describing the place 10 be scarched and the person or things to be
seized.: . .
VII CAD 794.
B.R. Ambedkar said: .
Tam however prepared to accept amendmient No. 512 moved by Mr. Karimuddin. T think it
iz a useful provision and may find a place in our Constitution. There is nothing novel in it
because the whole of the clause as suggested by him is {o be found in the criminal procedure
code 50 that it might be said in a sense that this is already the law of the land..... T am,
therefore, prepared 1o accept his amendinent:
VII CAD 796 (emplasis added.). ‘

IR It Al AT b o A A ARt S T)

b AT et m Mg

1990 PRIVACY 79

'

supporting the amendment would not have Justified his Lordship’s above observa-
tion. >_5.osm=on_w an obiter, the above observation has influenced the successive
judicial oEEo:.w denying the right 1o privacy its judicial patronage. No right can
beabsolute. Bufareasonable restrictionon ari ghtshould not be taken as abrogation
of such right. “The cases show®! that a police office searchig a dwelling house
without a warrant must take precautions. Prior to search, he should record reasons
why the search ¢annot be made after obtainin £ a warrant and state what he expects
to find.as a result of the search. Sirict compliance with thig procedure is required
in Iaw to avoid humiliation and reckless search in disregard of citizen's right.

A InKharak Singh v. State of U.P. the sole guestion for determination by
the court was whether ‘surveillance’ under chapter XX of the U.P. Police Regula-
Lions constituted an infringement of the citizen’s fundamental rights guaranteed by
Part I of the Constitution. The deliberations of the court mainly rested on two
articles of, the Canstitution, viz. articles 19 (1) (d) and 21, against which the U.P.
Police Regutation was examined. The court held thatsince regulation 236(6), which

", authorised domiciltiary visits, was violative of article 21 as there was no law on

which Em,mma.@. could be justified, it was unconstitwtional. The court further
observed; ) .

. Having given the matter our best consideration we are clearly of the
opinion that the freedom guaranteed by Art, 19(1) (d) is not infringed
by awatéh being kept over the movements of the suspect. Nor do we
consider that Art. 21 has any relevance in the context as was sought
to.be suggesied by learned counsel for the petitioner. As already
pointed out, the right of privacy is not a guaranteed right under our

~ Consitiution and therefore the attempt to ascertain the movements of
.. -an individual which is merely a manner in which privacy is invaded
* isnotan infringement ofa fundamental right guaranteed by Part 111,243

Ducin{. Staie'of M.P.* raised identical factual situation as the Kharak

-Singh case. In the Khdarak Singh case, the U.P. Police Regulations had no support
of any law while'in the Govind case, the impugned regulations 855 and 856 were

framed by thé government of Madhya Pradesh under section 46(2) () of the Police
Actand so_.,_na were held to have the force of law. After quoting American authority
on the point, Mathew J observed:

The right to privacy in any event will necessarily have 1o go through- -
aprocess .S. case by case development. Therefore, even assuming that
the right to personal liberty, the right to move freely throughout the
territory of India and the freedom of speech create an independent
right of privacy as an emanation from them which one can character-

241, Siate of Rajasthan v. Rakman, AIR 1960 5C 210,
242,  AIR 1963 SC 1295.

- 243 14, at 1303. For criticisms of the case, see Govind Mishea, “Privacy: A Fundamental Rightunder

‘the Indian Constitution™, supra note 214,
244, AIR 1975SC 1378,
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ize as a fundamental right, we donot think that the right is mgo_cﬁ%
His lordship further observed: o

Even if we hold that Arlicle 19 (1) {(d) mcmnm_.:omm to acitizen a :m_:
to privacy in his movement as an emanation from that Article and is
itself a fundamenial right, the question will arise whether _.omﬂ_m:o:
8561s a law imposing reasonable restriction in ‘public interest on the
freedom of movement falling within Article 19 (5); or, even if it vo
assumed that Article 19(5) does not apply in terms, as the right 8
privacy of movement cannot be absoluts, a law imposing :wmmo:m.c_o :
restriction upon it for noaua_:zm interest of state must be av:an mm
valid.?¢

Mathew J, it appears, was influenced by the opinion of .Uorw.ummq in

Griswold v. Connecticut ¥ which found the source of right to privacy in various

guaranteed rights said to create zones of privacy.

As applied to the Indian constitutional scheme, the' uo:zacn: EooQ
suffers from an inherent limitation, specially in this particular instance. The
imerpretation give to article 19¢1Y (a) of the Constitution, as submitted earlier, does

not protect anything or everything that is uttered by the citizen. Whatis whispered .

in the ear of wife by her husband in the dead of night or when some oné is singing
in the bath-room is not included in the contents of speech protected under article
Hoﬁxmu It is outside the purview of the protection afforded by the article. The
speech contemplated to be protected under this article, as submitted earlier, has
societal and political content. How can it be said to create a zone of pfivacy q

Further, Mathew J had assumed article 19 (1) (d) of the Constitution as the

source of right to privacy. Itmay be recalled that the majerity opinion in the K. harak:;

Singh case maintained that the attempt to ascertain the movement of an individual
which was merely a manner in which privacy was invaded was not an Hn?:mmBoE
of a fundamental right guaranteed by Part I11. Even the dissenting opinion of Subba
RaoJ had concluded that article 19(1) {d) was not the source of privacy. Assuming
that the assumption of Mathew J was based on an interpretation of the term “freely”

245. Id. at 1385.

246. Id.at1386.

247 Douglas J observed:
The foregoing cases suggest that specific guarantees in the Bill of Rights have penum=
bras, formed by emanations from there guaramees that help give them life and sub-.
stange.... various guaraniees create zones of privacy. The right of association con-
tained in the penumbra of the First Amendment is cne, as we have seen. The Third -
Amendment in its prohibition against the quartering of soldiers” in any house™ intime -
of peace without the consent of the owner s another facet of that privacy. The Founth’
Amendment explicily affirms the “right ‘of the people to be secure in their persons; -
papers and effects against unreasonable searches and seizures.” The Fifth Amend-
ment in its *Self-incrimination’ clause enables the citizen to create a zone of privicy
which the govermment may not force him to surrender to his detriment. Tlhe Ninth
Amendment provides: *The enumeration in-the-Constitution, of certain rights, shall -
not be construed to deny or disparage others retained by the people:
supra note 34 at 484,

248, Supra note 214. 4
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which includes psychological inhibition, the right to movement cannot be said 1o
inclode privacy. Ifatall, privacy is said to be inferred, it is from the qualifying word

. ‘freely” and not from the qualified word ‘movement” in article 19 (1) (d).

Had Mathew J not been wedded to the penumbral theory of Douglas ], he
would have paved the way forright to privacy in India when he observed:

- Rights and freedoms of citizens are set forth in the Constitution in
order to gnarantee that the individual, his personality and those things
stamped with his personality shall be free from official interference
except where a reasonable basis for intrusion exists. “Liberty against
government”, a phrase coined by Professor Corwin, expressed this
idea forcefully. In this sense, many of the fundamental rights of
citizens can be described as contributing to the right to privacy.??

Among those things stamped with the personality of an individual are his
dignity, right to be different and to be reated equally among equals,™® right 10 be
free from psychological and physical compulsion and forced labour,® and freedom

. of conscience and the right freely to profess, practise and propagate religion.”? The

Supreme Court has established the view that the term ‘life’ in article 21 of the
Constitution includes one’s dignity and all those that go along with 1.2 Mathew
T in his above observation, came very near to this view bat he preferred 1o derive
privacy from “liberty”, “speech”, and “movement” rather than reading it into “life™
inarticle 21 of the Constitution. But the contribution of Mathew J lies in salvaging
‘the right to privacy and giving it an assumed existence in the scheme of fundamental
rights as against its non-existence in two earlier decisions mentioned above.
Commenting upon the Govind case, Nariman rightly observed:

The right to privacy had two rounds in Court—{irst before a Bench

_of 8 then before a Bench of 6, In both it had been worsted. It coutd
not have survived a third bout. It was thought that privacy as a fun-
damentat right had been buried - a more appropriately, burnt to a
cinder. But the ashes of lost freedoms are ever smouldering, In
Govind the cherished right hasrisen Phoenix - like from the ashes......
Neatly side stepping. the ratio of larger benches the Court has given
the right a new base of life.>**

He further observed that the decision in the Govind case would not go
downasalandmark in the development of Indian constitutional law, Butit will help
to point the way.. With dexterous judicial steering and mild understatement, the
Supreme Court has given to the right of privacy a foothold in the fundamental rights

249, ATR 1975 8C 1378 a1 1385

250. Constitution of India, art. 14. '

251, Id., ars. 20(3) and 23,

252, Id., art.25. :

253. Francis Coralie Mulin v. Union Teritory of Delhi, supra note 223.

254, F.S. Nariman, “The Right to be Let. Alone - A Fundamental Right", XVII The Indion \.n.__GnnE
" supranote 48 at §0-81,
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chapter. Bul it has donc more. It has set the tone. - In Malak Singh v. State of
Punjab, two principal questions raised for- consideration of the court were: (a)
Whether a person was entitled to be given an opportunity to show ¢ause before his
name was included in the surveillance register; and (b) whether in the instant case -
the appellants’ names were included in the register without any ground for
_‘omwozm.zw believing them to bie habitual offenders or receivers of stolen property
as H.SEBQ by rule 23.4(3) (b of the Punjab Police Rules, The vires of the Punjab
Police Rules, which provide for the maintenance of sarveillance register, was,
however, not challenged by the appellants. As regards the first question, the court
m:m.io_.oa that making an entry in the surveillance regisier was so utterly adminis-
trative \hat the rules of audi alteram partem could not be appiied. Theapplication
of the rule n this case would defeat the very object of the rule providing for
m_”_?om:m:oo. Answering the second question, the court seems to have taken the
view that it might not be necessary to supply the grounds of belief to the persons
“Ebomo names were entered in the surveillance register. Tt might become necessary
in some cases Lo satisly the court when an entry was challenged on the ground that
there was no justification to entertain such belief, Rejecting the appeals, the court
~made followihg obscrvations regarding the mode of surveillance:

But all this does not mean that the police have a'licence to enter the
names of whoever they like (dislike?) in the surveillance register; nor
can the surveillance be such as to'squeeze the fundamental freedoms
guarantecd to all citizens or to obstruct the free exercise and enjoy-
ment of those freedoms; nor can the surveillance so intude a3 to
offend the dignity of the individual. -Surveillance of persons who do
not fall within the cafegories mentioned in Rule 23.4 or for reasons
un-connected with the prevention of crime, or excessive surveillance
falling beyond the limits prescribed by the rules, will entitle a citizen
lothe Court’s protection which the court wilt not hesitate to give. The
very rules which prescribe the conditions for makin g entries in the
mﬂ.u?n:_mson register and the mode of surveillance, appear to recog-
nise the caution and care with which the police officers are required
8. proceed... Surveillance, therefore, has to be unobtrusive and
within bounds.... ="

Organised crime cannot be successfully fought without close watch
of suspects.  But, surveillance may be intrusive and it may so
seriously encroach on the privacy of a cilizen as to infringe his -
fundamental right to personal liberty guaranteed by Art. 21 of the
ﬁOom.m%:_:oz and the freedom of movement guaranteed by Art. 19 (1)
d). =8 . :
. It may be abserved that impermissible surveillance as stipulated in the
~unjab Police Rules implicitly protects the right to privacy. Subjectling the power

255. [d. a1 82-83.
257, AIR 1981 SC 760 at 763-64.
258. Id. au763.
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of the policé officerto enter one’s name in surveillance register only on reasonable

- ground is-also pointer in the same direction, However, the decision docs not take

the law E.G ?,_.59. than where it was left by the Govind case.

I
Oa._zm.a.?. fundamental and human rights do not evoke ready response

from our politicians unless they serve a political purpose. The Karnatak telephone-
1apping incident brought the issué of individual’s right to privacy to public attention
leading tothe resignation of Ramkrishna Hegde, the then Chicf Minjster of the State.
It was observed that the readiness and glee with which the central government
released the list of those whose telephones were being tapped was well maiched by
the chukle with which Hedge tried to turn the table on the Rajiv Gandhi government
by asking it to institute an inquiry at the all-India level.™® Despite its political under-’
nEq.n_:r the event is significant in so far as the opposition and the ruling party Both
expressed their. common concern against telephone-tapping, an acknowledgement
of thé exisience of right to privacy in-our system.

.. The Ministry of Law, Government of India, while rejecting a proposal
made by the. 5&9: Council of Medical Research (ICMR) for a legislation to ban
sexual intercoutse by Indian citizen with foreigners to prevent the spread of AIDS -

in the couniry, expressed its opinion’ that such legislation” would violate the

provisions of article 21 of the Constitution which gives people the right to life and
liberty including the right'to privacy.*® It is significant to note that the Ministry of
Law located the riglit to privacy in article 21 of the Constitution, However, the

“Preamble to the Constitution of India assures the dignily of the individual, The state

is directed to recognize and enforce international law as a matter of state policy. It

" igin these comrnands of the Constitution also lies the necessary basis for affording

‘constitutional protection to the right to privacy. ‘
The diverse facets of right to privacy protected in the Indian legal sysiem

{much before the Constitution came into foree) may much favourably be compared.
with-the contents of the right to privacy determined and deliberated over by the
Nordic Conference held in Stockholm in 1967, Intensity of privacy consciousness
and desirability of its protection may be assessed in such provisions of Indian legal
system which make intrusion of privacy a crime rather than a tort. The richriess of
the Indian life style as manifesied in our scriptures has even today contributed tothe -
world by giving a message of peace through transcendental meditation.  Regard
being had to our glorious heritage, our legal and constitutional system, to mainiain
either that right to privacy is' not protected in our system or that privacy is a
preregative of English-speaking world, will amount to an admission of ignorance
either of the Indian legal system or our cilture, . ,

259. The Hindustan Times, Aug. 13, 1988.
260." The [industan Times, June 10, 1988,




NOTES AND COMMENTS

QSrmmwﬁommimcwwmzm.oocxam _...__.
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‘OPERATION CLEAN-UP’ . >

A Comment on Tulsiram Pate! Case’

THE MOMENTOQUS decision of the Supreme Court in Union of India v. ‘H:.E.n.mi a

w&.ﬁ, ! has been assailed not only by leaders of almost all the political parties—the
leftist, the rightist, left of the centre, right of the centre and the middle-roader——, th
trade :.:_o:._opao_.m and the leaders of the civil servants’ oamuammaon,m d:pmsw_w wm
mﬂo _S.Eﬂ judges of .59 Supreme Ceurt and eminent jurists. It mnn&a that EW
: Mmﬂﬁm in Em case is one of Sm most misunderstood or little understood ones on
e subject ol civil services. One is not so much worried about the anderstanding or
Hwﬂﬂwmwwmﬂwﬂ%:m 0 M ihe case and its consequent criticism by politicians, c.ma,o. union
e Jadaments mwaowﬂmmn””mo..g “.H:Em_.mo_ :.Jo% mm.om theircomments ,.e.m._bo:nnom&:m
; me otivation and their objectives are nsually political. Butone
is o.n:Eu_w concemed, and at times even alarmed, when such mﬁanw.o.o.Bo fr
.cminent judges, jurists and scholars who not only profess to be, but aré.also k o
as, the champions of social justice, no matter what it means B .Mo,. e

— In the humble ..uv::c: H.:. this anthor, which would be maun._:.m,.:.w wma_ama
o ing of 2..0 case is both (i) anti-¢ivil servant and pro-state and (ii) un,,o-o.?_mm
rvant and anti-state, depending upon whether we are _ooE:w at the judgment

through a microscope or through a telescope. Microscopic look magnifies and gives—

Mw m:h.o E__EMQBE mﬂo.ﬁ E:Q.omw the telescopic look tells us the far orremote oreven
" EW effect. .H.:m,_aﬂ.:oa_mﬁ effect would certainly help the governmerit in its
peration clean-up” without waste of time, but in the final analysis, we will

QmMOO(_CH Smﬂﬂ—uﬁm:_:ﬂ — Hwn C: __.m .< < < .
_ n .. .
. m m~ G,D BOHG.HO —..—.—O O— ; wﬂhm_._._ﬂm ._“—Jm._..— “_H :Nm —.M_.Wﬁ.ﬁ

I SUMMARY OF THE MAJOR ‘HOLDING’

o hearin ,_,Muo .MoE.r c_w amajori Q of. A H.:._ effectheld thatacivil servanthad noright

o g either at the ,a.nm.mm of inquiry, if any, or thercafter when any of the three

mm_oga:msﬁm. viz,dismissal, removal or reversion, was being imposed upon him

“_” m M_nm mmsww omm %a wcc-o_.mzwmmﬁmv_ (b) and (¢} of the second proviso to &m,:.wm (2).of
L1 of the Constitution. The court, on the;basis of ‘thé above premise, over- .

L
-._.)—-—. g . . . e , L
m:%%nﬂ“gﬁ vﬁnnaaﬂﬂw seminar jointy organised by the Faculty of Law, University of Delni
e wyers >mwmn_.w=c=..ZnE Delhi immediately after the Supreme Court delivered its
nion of India v, Tulsiram Patel,infranote 1. Some cases decided _Ennrﬁmmmm.: added

*

in it to bring it uplodate without affecting the original text
1. Union of India v, Tuisiram Patel, AIR 1985 SC 1416.

s
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ruled an eartier decision of aBench comprising of Krishnalyer, A.C.Gupta and Fazl

Al JT in Divisional Personnel Officer, Southern Railway v.T.R. Challappan 2

In that case, the Supreme Court had held that rule 14 of the Railway Servants Rules
which provided that “the disciplinary authority may consider the circumstances of

the case and make such orders thereon as it deems fit’ obliged the authority to give

a hearing to the aa::ncni.n‘aﬁou\w@.iros a penalty was proposed to be inflicted
in cages covered by the three sub-clauses of the second proviso. The court further

" held that article 14, and the principles of natural justice including audi alteram

partem rule which are now associated with it, had no application 1o cases covered
by the three sub-clauses of the second provisc which expressly exclude that rule.
Applying the principles so declared, the court upheld the termination of the
following class of civil servants:
(i} Sub- clause (a) of the second proviso to clause (2) of article 311
Tulsiram Patel, an auditor in the Regional Audit Office, M.R.S. Jabalpur,
was compulsorily retired by way of punishment on the ground that he had injured
his boss on the head with an iron rod and was convicled under Section 332 of LP.C.
(iiy-Sub- clause (b) of the second proviso to clause (2) of article 311
. Some members of the CISF (Central Industrial Security Force)} were
dismissed for their indulgence in agitational acts, violent indiscipline and incite-
mentto discbey lawful orders, elc., whichnecessitated calling of the army resulting
in exchange of fire between the E&mnmu::ma section of the CISF and the army in
which, besides other casualities, an army major and two army jawans were killed.
(iii) Sub- clause (b) of the second proviso to clause (2) of article 311
Railway servants (many belonging to all-India locorunning stall} iﬁw
dismissed or removed for their participation in the illegal all-India strike of the
_railway employees.
(iv) Sub- clause (c) of second proviso to clause (2) of article 311 .
Some members of the M.P. police force werc dismissed/removed for
indulging in violent demonstration or rioting demanding release of their two
colleagues who were arrested in connection with an incident at the annual mela al
Gwalior in which one man was burnt alive. .

The common factors in all the above cascs werc: (1) All were civil.
servants; (2) terminations were made under the second proviso to article 311(2) and
(3) the civil servants were not heard either at the stage of inquiry, if any conducted,
or at the time of imposition of the penalty.

II SUMMARY OF THE RELEVANT OOZm.HH_._,C,—,HOZ},F
PROVISIONS AND THE SERVICE RULES

{a) Constitutional Provisions
Article 3 10, in substance, provides thatthe civil servants hold office during

2. AIR 1975 SC 2216,
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the pleasure of the President or the Governor, as the case may be, In other words, -

it means that the President and the Governor can terminate the services of the civil
servanls al their pleasure. Article 311 places a two-fold restriction on the above
power of dismissal at pleasuré: Clause {1) provides that no ¢ivil servant can be
dismissed orremoved by an authori ty subordinate to that by which he was appointed
and clause (2) incorporates the principles of natural justice, i.e. right to be heard,
by providing that no civil servant “‘shall be dismissed or removed orreduced in rank
except after an inquiry in which he has been informed of the charges against him and
- given a reasonable opportunity of being heard in respect of those charges.” There
are two provisos attached to clause (2). The f irst proviso makes it clear that after the
Inquiry conducted under clause (2} is over and a penalty is proposed to be inflicted
on the delinquent employee, it shall not be necessary Lo give any opportunity io the
employee of making representation against the penalty proposed. The second
proviso containing three sub-clauses provides that clause (2) shall not apply:

- (8) whereapersonisdismissed or removed orreduced in rank on the ground

of conduct which has led to his conviction on a criminal charge; or

~ {b) where the authority empowered to dismiss or remaove a Person or o
- reduce him in rank is satisfied that for some reason, to be recorded by
that authorily in writing, it is not reasonably practicable to hold such

inquiry; or : ,

(¢) where the President or the Governor, as the case may be, is satisfied that
in the interest of the security of the State it is not expedient to hold such
inquiry. :

Clause (3) is linked with the clause (b) above. It provides:

If, in respect of any such person as aforesaid, a question arises
whether it is reasonably practicable to hold such inquiry asisreferred
Lo in clause (2), the decision thereon of the authority empowered to
dismiss or remove such persen or toreduce him inrank shall be final.

{b) Service Rules

. The rules for various services made either under article 309 of the
Conslitation or relevant Acts of the state legislatires generally reproduce or
substantially incorporate the provisions.of arnticle 311, One provision is common in
almost all the service rules which incorporate the provisions of sub-clauses (a), (b)
and (c)of the sccond proviso to article 311 (2). The usual provision as incorporated -

after clanse (¢} provision is in the [ollowing language; . ..

The disciplinary authority may consider the circumstances of the
casc and pass such order thereon as it deems Ffit.

II INTERPRETATION OF THE >H.W.O<m.\ E~O<~m~0.2m |

(a) The Microscopic Look

* The major- ‘helding’ in the case has been summarised earlicr which
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.;mu.?ons%n.q declares that the .u_._znﬁ_n of audi wlicram partem does now apply

where major penalties are proposed 10 be imposed on a delinquent enmployee by
resort to the power of dismissal, removal or reduction in rank covered by sub-
clanses {a), (b) and (c) of the sccond proviso to clause (2) ol article 311. There has
notbeenmuch of acontroversy regarding the exclusion of the rightto be heard’ rule
at what was earlier known as the stage of inquiry, Once the authority exercises its
power/discretion given to it by the Constitution under sub-clause (b) of the second
proviso, that it is not reasonably practicable to hold such inquiry (i.e., as described
in clauge (2) of article 311), he can proceed 10 make his own inquiry ex parte into
the alleged misconduct of the employee concerned. In the application of sub- clause
(a), the disciplinary authority has less arduous task to perform compared to his re-
sponsibility under sub-clause (b). He has only.lo decide whether the employee, who
has beenconvicted of a criminal charge, has Lo be visited with any of the three major
penalties. In.reaching this decision, the right (o be heard rule stands excluded.

Turning {0 sub-clause (c) of the second proviso, the court pointed out the _
differences between itand the previous two sub-clauscs (a) and (b), both with regard
1o the nature of power and also the repository of the power. In sub-clause (c), the
power is conferred on the President or the Governor. 1L is he who has to be satisfied
(although constitutionally, i.e. through his cabinet) that in the interest of the security
of the state, it is not expedient to hold such an inquiry, Unlike the authority in sub-
clause (b), he has not to record reasons for his satisfaction, which in the nature of
things has to be subjéctive. The court almost conceded that the President’s/
Governor's .decision was not subject 10 judicial review, The court resisted all
temptations to make a categorical statement, on the strength of some earlier
observations of some of the judges of the Supreme Court, that it could review the
President’s satisfaction/decision on the ground of mala fides or whether the
decision was taken in the interest of the securily of state. The court simply observed
that on the basis of all the records placed before it, it was satisfied that the deciston
was goﬁ, mala fide or that it was not in the interest of security of the state.

To sum up, there are two stages at which the decision has to bé taken:

1. Whether the employee had to be visited with punishment ? This decision .

is 1o be taken in case of sub-clause (a) on conviction of the employee on a criminal
mmEmm“ incaseof sub-clause (b), the authority after deciding thatitis notreasonably
practicable .to hold clause (2)-—type inquiry, finds the employee guilty of the
alleged misconduct; in case of sub-clause {c), the President or the Governor finds
thé employee guilty of the alleged misconduct without holding clause (2)-type
inquiry in the interest of the security of state. h .

2. After deciding the first guestion in the affirmative, the question has to
be decided which of the three penalties, viz. dismissal, removal or reductioninrank,
is 1o be inflicted on the delinquent employee.

Asdiscussed earlier, there is asort of consensus that ‘righttobe heard” rule

is excluded when first decision is io be taken, The conroversy is in relation to the
second stage, i.¢., whether ‘right to be heard’ rule is applicable before deciding the
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issue of quantum of punishment. The Supreme Court in the Challappan case?

- interpreted rule 14 of the Railway Servants Rules (quoted carlicr) that it imporicd

the rule of natural justice. It obscrved:

The statutory provision...merely.imports a rulc of natural justice in
enjoining that before taking final action in the matter the delinquent
cmployce should be heard and 1the circumstances of the case may be
objectively considered. This is in keeping with the sense ol justice
and fair-play.* . Lo

The Supreme Court in the Tulsiram Patel casc over-ruled the Q}a:av_aar.

case-and held that ‘right to be heard’ rule had been expressly taken away by the
second proviso to article 311 (2) at every stage of the disciplinary procceding. A
power has been conferred on the relevant avthority to dispense with the ‘rule of
r.ﬁi:m.. Hrmm.ﬁoén_. flew from-the Constitution and could not be taken pé.uw or
circumscribed by any law or rule, The immediate effect {on microscopic look}) of
thedecision is that adelinquent civil servantis not only denied the benefit of théandi
alteram partem rule at the stage of inquiry into his alleged misconduct and also at

the stage of taking the decision as to whether he should be punished or not on the
basis of his guilt or conviction on a criminal charge, but he is also denied right to -

be heard even as to the quantum or extent of punishment which is _unonowna to be

inflicted upon him. The decision thus, on the face of it, appears to be anti-civil -

servant and pro-state power and indirectly helps the govemnment (o weed out the
mo:dmnw:a inefficient elements from the services without wasting time in elaborate
inquiry contemplated by clause (2) of article 311. [tis on this count that the decision

“has been criticised and even dubbed as rerograde, Krishna Iyer J, as reportéd ini the

newspapers, has much to say against this decision. His adverse comments on the
decision are quite understandable. It over-rules the Challappan decision to'which
he was a party and the Challappan decision is considered to be in consonance with

social justice. !

In the Challappan case, the end product, was correct but the decision @..&. .

wrong. For the. wrong decision, the three judges who decided the case cannot be
blamed. .Hyow were led 10 make the error by wrong arguments or the absence of vital
arguments by the counsel for the railways. We all know that under. our judicial

process, fortunately or unfortunately, a judge sits only as an umpiré. He is wsﬁvam.mn ‘
10 be both ignorant of the facts in the case as well as neutral to the applicatiod of

law to the facts when established. The lawyers who represent the parties muststate

the m_.o:.:mm m_.z.m tell the law on the basis of which they are challenging or defending -
any action. This way, the counsel help the court in the cotrect interprétation of

statutes and mo:.n.Ewmo: of principles of law, besides reaching a correct decision,
But in a particular case, if the counsel has failed to plead a vital ground orrefer to
a vital law, the judge, even if he is aware of this failure or omimission on the part of

3. Ibid. L
4. Id. a12225.
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the counsel, cannoton his own invoke the ground not taken by the counsel 10 decide
an issuc in the case.

Many of us may not be knowing that we could not have that dynamic
inierpretation of articic 21 by P.N. BhagwatJ. (as hethen was) by which he infused
life into the lifeless word ‘procedure’ had the court, on the first hearing of the

Maneka Gandhi® case, 6t allowed the petitioner 1o invoke article 21 as another
ground of attack. In the original petition, only article 14 was invoked. The counsel
in the case argued that the word *procedure’ meant a fair, rcasonable and just
procedure. This gave an opporiunity 1o the learnced judge 10 evolve, formulate and
lay down the historic principles we are all familiar with. In the Challappan case, the
counscl didtnot argue that a power which was conferred by the Constitution cannot
be circumiscribed by any rule. The court was only asked (o interpret rule 14 that it
did not incorporate the rule of natural justice. The court did not accept thisargument
and held otherwise. In the Tulsiram Patel case, the argument to exclude the rule of
natural justice from the service rules was based on the ground of the second proviso
1o article 311(2) and so accepled and as a necessary COnsequence, the Challappan
case had to be over-ruled. The end product of the Challappan case, which was
correct in the opinion of this author, will be taken up below.

(b) The Telescopic Look

The rights which have been denied to a civil servant because of the second
proviso to article 311(2), in the first instance, have been given back to him at the
subsequent stages. This the Supreme Court has done even at the cost of apparent
contradictions and logit. Madon ] observed: .

The phrase “this clause shall not apply” is mandatory and not
directory. Ttis in the nature of 2 Constitutional porhibitory injunction
restraining the disciplinary authority from holding an inquiry under
Article 311(2) or from giving any "kind of opportunity to the
concerned government servant. There is thus no scope for introduc-
ing into the second proviso some kind of inquiry or opportunity by a
process of inference or implication... The conclusion which flows
from the express language of the second proviso s inevitable and
there is no escape from it. It may appear harsh but... the second
proviso has been inserted in the Constitution as a matter of public’
policy and in public interest and for public good.... Sympathy and
commiseration cannot be allowed to outweigh considerations of
public policy, concern for public interest, regard for public good and
the peremptory dictate of a Constitutional prohibition.... After all, it
is not as if @ government servant is without any remedy when the
second proviso has been applied o him. Therearetwo remediesopen
to him, namely, departmental appeal and judicial review (emphasis
added)*

. 5. Maneka Gandhiv. Union of India, AIR 1978 SC 597.
6. Union of India v. Tulsiram Patel, supra note 1 at 1450-51.

i
i
i
i




90 DELHI LAW REVIEW YOL. 12

The learncd judge repeated his obscrvation :

[Cllause (2} ol Arlicle 311 embodies in express words the audi

alteram partem rule, This principle of natural justice having been
expressely excluded by a Constitutional provision, namely, the sec-
ond proviso to clause (2) of Article 311, there is no scope for reintro-
ducing itby a side-door Lo provide once again the sameinquiry which
the conslitulional provision has expressly prohibited.”

Afler having said so, the court brought back by the side-door what it held

was prohibited by the proviso. The court held that a government servant was not
wholly without any opportunity where the second praviso applied. Though there
was no prior Opporiunity 10 a government servant to defend himself against the
charges madce against him, he had the opportunity 1o show in appeal filed by him
that the charges made against him were not wue. This would be a sufficient
cempliance with the requirements of natural justice.® The court not only gives the
‘right to be heard”, the only right which is guaranized by article 311(2) and denied

by the second proviso, but indirectly confers additional rights (i) to challenge the

penalty on the ground of harshness and being disproportionate 1o the guilt and(ii)
Lo challenge Lhe decision of the disciplinary authorily to dispense with ¢lause (2)-
type of inquiry (a) on the ground that it was not ‘reasonably impracticable’ to hold
the inquiry and (b} on the ground that the decision of the authority was EEm.mQ.
mala fide and perverse. The contradiction in the Judgment is writ large when it

interprets clause (3) to article 311, The clausc makes the decision of the disciplinary -

authority final when it decided under sub-clause {b) of the second proviso that it was
not reasonably practicable 10 holtd such inquiry. The court held that this finality
givenio the decision was notbinding on the courtand ina propercase the couricould
strike down the order dispensing with the inquiry and also the penalty imposed.
Perhaps one may not object to court having assumed the power of judicial review
even where the Constitution has made any decision final.

The real difficully arises in accepting the view of the court where it held
that an inquiry, which had been denied under sub-clause (b), could be asked for
when the employee files a departmental appeal. If the circumstances have changed,
then, according to the court, the appellate authority must hold the inquiry and hear
the employee. Sa the natural justice was not an essential requirement when the case
was decided first but it became an essential principle to be observed at the
subsequent stages. The court further observed that the quaptum of punishment was
subject to review both in the departmental appeal and also by the courts. There
cannot be any quarrel with this view. All arbitrary actions must be reviewed and if
in any particular case the court finds the penalty imposed to be harsh and
disproportionate to the guilt of the employee, the court must give relief. In the

7. Id.a1l462.
8. Id.at 1463.
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Challappan case, the penalty of removal/dismissal from job of the railway points-
man, a lowly paid employee, was not only harsh but utterly disproportionate to his
guilt of drunken and disorderly behaviour for which he was convicted but put on
probation. The Supreme Court could have siruck down the penalty on this ground
alonebutit preferred to giverelief 1o the employee onthe ground of denial of natuyral
justice as required by rule 14 which, as we have said earlier, was a wrong reasoning
for a right decision. Thus, in the final analysis, we find that, contrary to the beligf
being propagated, the civil servant is the ¢ gainer” in this case. He has more rights—
rights-in addition to what is given to him by article 311,

IV SOCIAL JUSTICE AND THE DECISION -

Social justice does not necessarily mean that the court must always give
a decision, even by twisting the law or, if need be, ignoring it, in favour of the
‘weaker parly’ in the case, no matter who that weaker party was or what his guilt
or misconduct was. Social justice means Justice 10 those who deserve justice but
have been denied. Even in such a case, we should always remember that we are
governed by rule of law. Society may accept, and has accepted, decisions of the
Supreme Court, even where they were given under a doubtful jurisdiction/power,
whére such decision served the ends of social Iustice, We have accepted Rudal Sah

- Deokinandan,'® Asiad Workers MBandhua Mujti Morcha'? and the like, where the

court passed orders of the nature which were considered earlier 1o be outside its
powers. But does social justice also mean to take a sympathetic and compassionate
view and adept a benevolent construction in cases involving mutineers and such
otfier class of employees-who hold the entire sociely Lo ransom in the name of trade
unionism? Hopefully, it does not.

V DICHOTOMY NEEDS A FRESH LOOK

The dichotomy created by the Supreme Court in the Tulsiram Petel inthe
interpretation of the éxclusionary provision of the three sub-clauses of the second
proviso 1o clause (2) of articls 311, whereby it meant that the observance of the
principles of natural justice stood prohibited when the case against the public
servant was taken first, but it became an essential requirement at subsequent stage

in departmental appeals, was reiterated and followed in some subsequent cases by

the Supreme Cowrt.* In Satyavir Singh v. Union af India, the court perhaps to dispel

the misgiving that the Tulsiram Patel decision was anti-civil servant, observed; . .

tisimportant 1o note that the ma jority judgment in Tulsiram Patel’s
‘case is more beneficial to civil servants and ‘confers greater rights
upon them than Challappan’s case (AIR 1975 SC 2216) did. Accord-
Hing to Challappan’s case, a civil servant to whom a service rule

- 9. Rudal-Sah v. .a..a_mm.aﬁ.w_...ﬁw. AIR 1983 5C 1086.

10. Umcb.zha&aa Prasad v. State of Bihar, AIR 1984 SC 1550,

11. Peoples* -Union for Democratic Rights v, Union of India, AIR 1982 SC 1913.

12. Bandliua Mukti Morcha v, Union of India, AIR 1984 SC 802, _

13. Satyavir Singh v.Union of India, AIR 1986 SC555: A.K. Senv. Union of India, AIR 1986 5C335and
SA. Sawant.v: State of Maharashira, AIR 1986 SC 617.
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analogous to the second proviso to Art.311(2) is sought tobe applied

has only the right to be heard with respect to the penalty proposedto -

be imposed upon him. The majority judgment in Tulsiram Patel’s
case has, however, conferred upon the civil servants who have been
dismised or removed from service or reduced in rank by applying the
second proviso to Art. 311 (2) or an analogous service rule the right .
to a full and ‘complete inquiry in an appeal or revision unless a ‘
“situation envisaged by the second proviso is prevailing at the tirhe of
the hearing of the appeal or revision application. Even in such acase
under the majority judgment the hearing of appeal or revision
application is to be postponed for a reasonable length of time for the
situation to become normal.

The facts in'the Satyavir case were no different from those in the Tulsiram
case. The employees of RAW (Research and Analysis Wing), an organisadon
concerned with international affairs and under-cover activities pertaining to na-
tional security, while protesting against tight security regulations, forced their éntry
into the room of the director, counter-intelligence sectionand forced him, hisdeputy
and other security officials to stand in a corner and did not allow them to move from
the spot and kept them as hostages. The police ultimately rescued them. This
incident was followed by more agitations, strikes and gross acts of indiscipline. A
large number of these employees were suspended and later dismissed without any
inquiry. The dismissal orders were passed under sub-clause (b) of the second
proviso to article 311(2) read with rule 19 of the Central Civil Services (Classifica-
tion, Control and Appeal) Rules, 1965. Following the Tulsiram ruling, the appeal
of the dismissed employees was dismissed by the court, but it gave the appellants
time to file departmental appeal and directed the disciplinary authority to dispose
of the appeals expeditiousty. In A.K. Sen v. Unfon of India,'*- the dismissed
employees of the Central Industrial Security Force posted at Bokaro, Hoshangabad
and Eloor met the same fate as their counter-parts in the Satyavir case at the hands
of the Supreme Court when Madon and Sen JT dismissed their appeals on-the ground
that the witnesses were being threatened and intimidated from giving evidence and
the charge-sheet could not be served upon them despite atiempts to do so. In Shivayi
Atmaji Sawant v. State of Maharashtra,'s some members of Bombay police force,
who had indulged in strike, widespread rioting, arson and loot and. other m.n_w

amounting to mutiny, were dismissed in exercise of the power given under sub-.

clause (b of the second proviso to article 311(2). While dismissing the appeals, the
court directed the Inspector General of Police to entertain revision applications of
the appellants under the Bombay Police Act, 1951 and dispose them of on merits.

The three cases discussed above exhibit similar extra-ordinary. fact-situ-
aton as were present in the Tulsiram case. In all the four cases, the employees wha
were dismissed for gross misconduct and mutinous behaviour ,.an_,_o persens
working in sensitive and security depariments of the government, It has been very

14, Id. at 571-72. '
15. Supra note 13,
16. Supra note 13.
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rightly observed by a scholar that it was difficult to agree that the ratio of all these
cases could be applied to cases which did not present such abnormal situation.” But
the Supreme Court in Jkramuddin Ahmed Borah v. Supdl. of Police, Darrang'® did
apply the Tulsiram ruling to dismiss the appeal of a sub-inspector of police who was
dismissed By invoking sub-clanse (b) of the second proviso to article 311(2) under

circumstances which cannot be regarded as abnormal or extra-ordinary.’® The

"ground of his dimissal was:

‘Whereas said Tkramuddin Ahmed Bora since his joining the depart-
ment, his service in all branches of Police work where he had been
tried leaves much to be desired and that consistent efforts by his
senior officers for improving his work has proved aboertive and
further that despite the above drawbacks the said $.1."s conduct and
integrity has recently been found to be doubtful and the said S.I. has
been recently misusing his official position to the detriment of
general social well-being and to his personal gain.

The reason for dispensing with enquiry was “the non-availability of the
witnesses on account of the fear of the officer concerned.” This was found by the
court as good enough reason for invoking sub-clause (b}, The court observed:

Intheinstant case asis apparent from the impugned order of dismissal
this was the main groung for invoking the said Cl. (b). On the material
on record, it is not possible for us to take the view that there was an
abuse of power by the disciplinary authority in invoking C1. (b). The
Superintendent of the Police who passed the order of dismissal was
the best anthority on the spot 1o assess the situation.... As pointed out
in the case of Tulsi Ramn Patel, . in such matiers, the Court will not
sit in-judgment over the relevancy of the reasons given by the disci-
plinary authority for invoking Cl. (b) like a Court of first appeal and
that even in those cases where two views are possible, the Court will
decline to interfere.* )

"Thus the post-Tulsiram cases, as stated carlicr, reaffirmed the dichotomy
introduced by the Tulsiramruling which defics alogical understanding of the object
of sub-clause (b) of the second proviso to article 311(2). A civil scrvant is not only
denied right 1o hearing before his dismissal but the effect of the decision is that the
govemnment is prohibited from observing principles of natural justice even if it
wants to be generous with him and hear him. The interpreiation of sub-clausc (b)
to the effect that no rule or law can be validly made abliging the disciplinary
authority to give a hearing-is perfectly alright, but sub-clause (b) may not be
interpreted so as Lo prohibitthe disciplinary authority from obscrving natural justice
in his discretion. The most vulnerable part of the decisions is the dichotomy part,

17. See S.N. Singh, “Administrative Law”, XXII AS/L 652 at 686 (1986).

18. AIR 1988 SC 2245.

19. For many issues raised in this decision, see S.N. Singh, “Administrative Law™, XXIV ASTL
487 at 510-502 (1588),

20. Supra note 18 at 2249.
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i.e, the right to hearing is excluded in the first instance, but it forms an essential
requircment at a subsequent stage when the civil servant goes in appeal or files a
revision petition. “Will not such enquiry and hearing frustrate the very purpose of
dispensing with the same at the initial stage prior to dismissal??' A more logical
interpretation shall have been that sub-clause (b) takes away the constitutional right
of a civil servant 10 a hearing before removal or dismissal in a departmental
proceeding. After all, the civil servantis notwithoutaremedy. The courthasalready
asserted its power of judicial review of the decision of ihe disciplinary authority 1o
dispense with enquiry. In the Tulsiram case, the court had observed:

If the court finds that the reasons are irrelevant, ‘then the recording
of its satisfaction by the disciplinary authority would be an abuse of -
power conferred upon it by clause (b} and would take the case out of
the purview of that clause and the impugned order of penalty would
stand invalidated.2

of uncertainty about the law relating to enquiry and hearing and its dispensation
under sub-clause (b) of the second proviso to article 311(2). It is hoped that B.o
Supreme Court at the very next opportunity would reconsider the entire law on this
subject and clarify the correct constitutional position.? :

B.P. Srrvastava*

23. 5.N. Singh, supra newe™17.
<22 Union of India v. Tulsiram Patel, supra note 1 at 1481.

23. S.N. Singh, supra nole 17, ] . .

*  Professor of Law, Campus Law Centre, Facully of Law, University of Delhi,

" To conclude, it is submitted that these cases have introduced a good deal

THE LOKPAL BILL, 1989

oo I INTRODUCTION

THE STATEMENT of the objects and reasons appended to the Lokpal Bill,
introduced in the Lok Sabha in December, 1989, is instructive. The Union Law
Minister has stated there that he has studied the interim Report of the Administra-
tive Reforms Commission and the four earlier Bills on the subject introduced from
time to time in Parliament only to lapse and was pursuaded to believe that corruption
atthe higher political level needed to be fought. However, what the minister djd nat
State, and which needs to be emphasised, is that the original concept of lokpal has
undergene a metamorphosis over the years.

The genesis of this institulion in the modern representative democracies
can be traced to the Swedish ombudsman established in 1809, The basic idea of the
ombudsman is a simple one: He is an official, independent of the administration

- with power to investigate the citizen’s complaints of maladministration.! - The

notion of maladministration incorporates any complaint tainted with (a) nepotism,
corruption orbias; (b) failure oobservea sound administrative basis; (c) negligence
in carrying out a duty; {d) misuse of discretion; (¢} incompetence; (f) loss of
documents or papers; (g} tardiness and delay; (h} unjust segregation or discrimina-
tion; or (i) any similar matter.2 The objective behind the appointment of
ombudsman was 10 institate new- standards and evolve new and more congenial
patterns of administrative behaviour. OFf course, this did include doing away with
.orruption: But corruption was not the most important target. The administration
‘and mQEE_.m_Hms,e.,m behaviour as a whole needed to be scrutinised and reformed.

InIndia, the demand for the creation of an ombudsman-type institution has
been gaining pground following the publication of the Whyatt Repor in Britain.?
Auempts ‘in this direction first began in 1966 when the Administrative Reforms
Commission (ARC) strongly pleaded in favour of establishing an ombudsman -like

body in India to deal with the complaints of the citizens. It had emphasised the view

" that such am institution would prove to be of immense and lasting utility “for the

removal of a prevailing or lingering sense of in justice springing from an adrinis-
trative-act” which' is the sine qua non of a popular administration.! The ARC had
three ends i view: Evolution of a suitable grievance procedure for the individuals

to invoke the complaints of maladministration; creation of a mechanism which. _

would reduce corruption in the administrative services: and setling up of a mecha-
nism which would take cognizance of complaints of favouritism and nepotism
against thecentral and state ministers.S The ARCin its Report had appended a draft
Bill which envisaged the lokpal to inquire into the complaints of sustained injustice

" L. Peter Cane, An Introduction o Administrative Law 261 (1987).

2, D.CM. Yardley, Principles of Administrative Law 725 (1986). :

3. Justice Repon—the Cilizen and the Adminisiration: The Redress of Gricvances (The Whyatt
Report, 1961). '

4. Adminisirative Reforms Commission, Jaterim Report on Problems of Redress of Citizens’ Griev-
ances 5 (1966). | ‘

. 5. Ibid
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inconscquence of maladministration and also complaintsof personal benefitor gain
accruing to a minister or secretary. , o

Accepting the recommendations of the ARC, the government introduced
the Lokpal and LokyuktaBill as in Lok Sabha in 1968. After consideration of the

Bill by the Joint Select Commitlee of Parliament, the Lok Sabha passed the same -
_in 1969. During the pendency of the Bill before Rajya Sabha, the Lok Sabha was

dissolved and the Bill lapsed. A similar Bill was again intraduced in Lok Sabha in
1971 which also lapscd with the dissolution of Lok Sabha. Significantly, the 1971
Bill envisaged wide powers for the lokpal to enquire into both “ grievance” ag well
as“allegation™® These two terms are of crucial importance for they constitute the’
raison d etre of the lokpal. A“grievarice” was defined as “a claim by a person that
he had sustained injustice or undue hardship in consequence of maladministration,”
The term “allegation” was defined to include not only “corruption or lack of
integrity” but also abuse of public office 1o secure gain or to cause harmeor hardship
toanother, It included, no less, actions motivated by “improper” motives.” Insum,
the Iokpal was empowered Lo investigate a large variety of improper actions even
if they did not constitute corruption under the Prevention of Corruption Act, 1947,
The Janata Party, which came to power at the Centre in 1977, introduced
another Lokpal Bill in Lok Sabha in July, 1977. The Bill was referred to & Joint
Committee for its consideration but the Bill again lapsed with the dissolution of
Lok Sabha in 1979. The 1977 Bill omitted altogether maladministration {rom the
purview of the lokpal since a separate machinery was contemplated for the purpose.
In the Bill, hawever, the jurisdiction of the lokpal was proposed to be widened in
respect of charge of improper behaviour by, defining “misconduct” in the widest

terms. To the provisions of the 1971 Bill, in respect aof abuse of office and conduct

actuated by improper motives, the Bill added two more ingredients,® viz., “ifhe (the
public man) directly or indirectly allows his position as such public man to be taken
advantage of by any of his relatives or associates and by reason thereof such refative
or associate secures any undue gain or favour to himself or to another person or
causes harm or undue hardship to another person” (EXPLANATION : - For the
purpose of this clause, ‘associate’ in relation to a public man includes any person
in whom such public man is interested) or if he fails to act in any case otherwise than
in accordance with the norms of integrity and conduct which ought to be followed
by the class of public men to which he belongs. .
The above Bills were followed by the Lokpal Bill, 1985, which restricted

itself to merely offences punishable under the Indian Penal Code, 1860, such as
bribing and those punishable under the Prevention of Corruption Act;. 1947, This

Bill drew a violent protest from the opposition members in Parliament whose joint.

minute of dissentappended to the Report of the Joint Committee of Parliament on
Lokpal Bill, 1985 recorded that “of the various versions of the Lokpal Bill...the

6. Lok Sabha Secretariat, Lokpal 35 (1965),
7. id.al36. '
8. fd. at34. _ - -
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1985 Bill seemed to us the most anaemic in content and the most restricted in
mo,ovn.z It was also complained that the standards of good conduct were no less
important to governance. In view of stiff opposition and criticism against the Bill,

the government withdrew the same on the spacious grounds that it did not cover

those very matters of “inefficiency and tardiness” that harrass a citizen, Thus, once
again there seems to be all-party support for an extended meaning of misconduct

- “héyond corruption to maladministration, At the bottom of these abortive attempts

was the fact that the governments of the day were not half as serious in seeing the
ombudsman-type institution actually being set up as they were in professing their
commitment to that goal.

I JURISDICTION OF LOKFPAL

The Lokpal Bill, 1989 aims at establishing a standing commission of
enquiry against public functionaries on a complaint whose' machinery can be set in
motion by any citizen regardless of the wishes of the government of the day.!® The
scope of the Bill is, however, restricted only to complaints against public function-
arfes which includes persons “who hold or has held the office of the Prime Minister,
Deputy Prime Minister; Minister, Minister of State or Deputy Minister of the
Union.”" The lokpal’s jurisdiction is limited to combat only the problem of
corruption at the higher political level abandoning the original exalted objective
mooted in the 1960°s for providing an effective and impartial machinery to redress

- administrative wrongs and excesses and eradicate corruption at all levels.

The most significant provision of the present Bill is the inclusion of the
Prime Minister within its purview who was excluded under the 1985 Bill. This™
provision can be considered significant because the Prime Minister, unlike the
President, the Vice-President and other constitutional functionaries enjoying spe-
cial immunity by virtue of their role, is the highest executive of the land and, .
therefore, any scheme designed to end corruption at the top political level will be
rendered virmally meaningless if he were o be placed beyond it. The proposal
contained in the Bill also empowers the lokpal to inquire into any act or conduct of
ahy person other than a public functionary in sofar as he considers it necessary for
the purpose of his inquiry.!? The lokpal, however, will have no power to inquire into
complaints of corruption against the senior government officers.

9. Among the signatories to the joint minute of dissent were Lwo members of the present Union Cab-
inet, P, Upendra and K.P. Unnikrishnan, besides LK. Advani and 3. Jaipal Reddy. They recorded:
We agree with the view that the Lokpal’s jurisdiction should not be restricied to
examination only of those complaints which involve alleged corruption, but should
dlso cover complaints about sbuse of power, gross-misconduct, maladministration
causing harrassment 1o citizen ete.
Intheir view, the lokpal should be “truly an effective institution for redressal of citizens' grievances
irrespective of whether they arise out of corruption or maladministration.”
10. ‘The Lokpat Bill, 1989, db. 3(i).
11. Jd., cl. 2(z).

< 12 Jd, ol 8(2}.
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Corruption in government offices is often the result of collusion between the
ministers and officers. It would be desirable that in cases in which officers appear
to be guilty of collusion with the public functionary against whom the lokpal has
started an inquiry, the lokpal should be empowered (o treat the concerned officers
also as public functionaries rather than entrusting the case to the vigilance commis-
sion.

The Bill has considerably narrowed down the jurisdiction of the lokpal as
his jurisdiction is confined merely to charges that may conceivably be covered
under the Prevention of Corruption Act, 1988 and not those which are covered under
the Indian Penal Code. The lokpal will also not inquire into any matter which has
been referred for enquiry under the Commissions of Inquiry Act, 1952 on his
recommendation or with his prior concurrence.!?

. There has been no success so forin giving shape to the institution of lokpal
atthecentral level, Successive Bills, each contemplating a lokpal less effective than
the one envisaged in the previous Bills, have been introduced but all lapsed. The
present Bill is the fifth attempt in that direction. It is not very certain whether it
would command sufficient political support and becomé law. Its final shapeisasyet
unknown. These: questions now assume importance because of developments
which have taken place in this country during last few years which haveé brought
home 1o us, as never before, how huge the problem of corruption at the higher
political level has become, and the urgent need for some correctives like the creation
.of lokpal at the Cenire, It would, therefore, be better that the present Bill be passed
confining its scope presently to political corruption only and the. question’ of
bureaucratic maladministration can wait for some time more till the institution of
lokpal gains éxperience and stability.

II1 APPOINTMENT OF LOKPAL

Lokpal Bill, 1989 provides for the establishment of an institution to be
“known as the lokpal which will consist of Chairman and two other members. Only
those whoare, or were, judges of the Supreme Court are qualified for the job. Their
appoinuncnt is to be made by the President in consuliation with the Chief Justice of
India.'* Since the legislation seeks to maintain political cleaniness, it would have
been better to provide for consultation with the leader of opposition during the -
process of appuintment. This would give the lokpal-an‘iiriage of impartiality and
non-partisanship. The purpose would be betlerserved if the lokpal were appointed .
by the consensus between the rufing party and the ovvoma.om. In order 1o ensure
that the lokpal is above suspicion, the Bill lays down that the Chairman and other
members will resign or sever his connection with any office or position before

13. Id, ¢l §(3).
M. 1d, ol 3.
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cntering office as the Chairman or member.'® The term of olflice is five years'S and
afterthe cxpiry of the term a member is incligible for lurther employment to any
office of profit under the central or state govermnents.?

The provision contained in the Bill that the Chairman and two members
would sit joinlly to consider complaints is re-assuring,’® The salary and other
conditions of service will be those of the Chief Justice of India in case of Chairman
and those of a judge of the Supreme Court in case of other members. The
expenditure on members in respect of salaries, allowances and pensions will be
charged on the Consolidated Fund of India. The conditions of service of a member
cannot be varied to his disadvantage after his appointment. A member ¢an be
removed from his office only if ecach House of Parliament has voted for his removal
on grounds of proved mishehaviour or incapacity, by a two-thirds majority.*

IV STAFF OF LOKPAL

The lokpal will have a secretary and such other staff as the President may
determine in consultation with lokpal to assist him in the discharge of his functions.

-For the proper and effective exercise of his functions, the Iokpal is authorised to
:secure the services of (i) any officer or employee or investigating agency of the

ceniral or state government with the concurrence of that government, or (ii) any
other person or agency.” The terms and conditions of officers and employees are
to be determined by the President after consultation with the lokpal. The officers,
employees and agencies shall be subject to the exclusive jurisdiction, control and
direction,of the lokpal ™

The lokpal may delegate, by order in writing, any of his powers and duties
to the officers working under him except the following powers: To exempt a
complainant from making a deposit of Rs. 1,000/-; to dismiss a complaint, to close
casesand to make reports after inquiry; to try cases summarily; to take action against
disclosure of information and to take action against false complaints, 2

It is imperative that the lokpal be assisted by an independent investigating
agency which is under his exclusive control. When officers join a post on deputa-
tion, there is no sense of belonging. Moreover, the government servants’ career is
in-the hands of secretaries and ministers and no servant can venture 1o incur the
wrath of a secretary or the minister. It can, therefore, be sugpested that an
independent investigation cell be created for the lokpal under his exclusive control.
Such a provision is fundamental for the proper and efficient working of ‘the-
institution of lokpal. :

15. Id; elod. -
16. Id., cl. 5(1) {3)."
17. |4, ¢1.5(3). .
18.Jd., cl. 12(2). . .
19. Id.,, ek, 6(1),.

20. Jd,, cl. 7(2).

21. Id., el.7(3). .
22. fd., el 29, -
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V PROCEDURE FOR COMPLAINT

A complaint may be made to the lokpal by any person other ,Eww,m. nc.c_,mn

servant within a peried of five years from the date of commission of the slleged
offence. The complaint must be made in the prescribed form and must be accom-
panied by affidavit and a deposit of Rs. 1,000/~ with such authority as-may be
prescribed. Itis open to the lokpal toexempta cofmplainant from making the'deposit

" fora-sufficient cause to be recorded in writing, Letters from persons in jail or some

other places of protective custody may be deemed as complaints by the lokpal if he
is satisfied that it is necessary 1 do so. The President may, by order in writing,
require the lokpal to inquire into any allegation (in respect of which a complaint
may be made} in respect of a public functionary and the lokpal has 1o comply with

such an order. In such cases, the lokpal is endowed with the same functions as he,

would exercise in the case of an inquiry made on a complaint.”

(a) Preliminary Inquiry

The lokpal will make a preliminary scrutiny of a complaint to see if there

isa genuine and proper complaint and whether the same is made in the proper form
and within the prescribed period of five years. He may dismiss the complaint if he
feels that the same was frivolous or vexatious or not made in good faith or did not
disclose sufficient grounds for inquiry. He may at the preliminary stage refer the

* complaint to the public functionary against whom the complaint was made for his
: comments. Whenever he rejects the complaint, he has to record reasons for the same
and communicate the reasons to the complainant and the competent authority. This

is an essential requirement in the interest of justice seen to be done. In case of
dismissal of a complaint on the ground of being frivolous or vexatious or not made
in good faith, the amount of security deposit stands forfeited to the central £OVern-
ment. If the lokpal so directs in writing, the amount may be utilised for compensat-
ing the public functionary complained against. In all other cases, the security deposit
is to be refunded to the complainant.® ,

The lokpal is debarred from inquiring into any matter or concerning'a
person “if he has any bias in respect of such matter or person” and if any dispute
arises in this behalf, the President shall decide the dispute according to the opinion
received from the Chief Fustice of India in this regard.?

{b) Procedure for Investigation

After preliminary scrutiny, if the lokpal enters the detailed inguiry, it
would be in the nature of judicial proceedings which are to be conducted in camera.
The lokpal is required to send a copy of the complaint to the concemed public
functionary. He has to ensure proper custody of the documents relevant for the
inquiry. The public functionary is to be given an opportunity to represent his case.

23. Id., ol 25. ,
24. 1d,, ¢l 10 and 11, '
25. 1d., <l 26,

. 26, Id., el. 9(3).
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. Keeping in view the fundamentals of procedural fairness, the lokpal may adopt a

procedure appropriate in the circumstances of the case for conducting the inquiry.”
The lokpal is empowered to issue, incertain circumstances, directions for deferring

‘orsuspending investigation into an offence by passing areasoned order. The period

so anthorised has to be excluded from the period of limitation for taking cognizance

~_of such an offence.”

(c) H—.E»:@

Thelokpalmay, for the purpose of any inquiry or investigation, require any
public servant: or any other person to furnish such information as he deems
necessary. He has all the powers of a civil court while irying a suit under the Code
of Civil Procedure, 1908, like summoning of witnesses and records, issuing orders
for the scizure of documents, &tc. Being judicial proceedings, the govemment and
its officers cannot withhold any document claiming privijege under any law. There
is, however, an exception with respect to documents (i} as might prejudice the
security or defence or international relations, of India (including India’s relations
with the government of any other country or with any international organisation),
or the investigation or detection of crimes, or (ii) as might involve the disclosure of
proceedings of the cabinet of the union government or of any committee of such
cabinet. In such cases, a secretary to the Government of India can centify that the

‘information requested fell within the specified categories and such a certificate has

been made binding and conclusive.” The lokpal may, however, call for any further
informiation or portion of a document of the nature specified in clause 14(4) (a) to
be disclosed in private for its scrutiny of the document itself after a certificate had .

" besh issed by the competent suthority. If after perusal, the lokpal s satisfied thaf

such a certificate ought not to have been issued, he has the power to declare the

_certificate to be of no effect.

. .
VI SUBMISSION OF REPORT
 Atthe end of the inquriy, if the lokpal holds thatall or any of the allegations

- have been substantiated either wholly or partly, he may communicate his findings
- sind recommendations to the competent authority by submitting his report in writing

and intimate the complainant and the public functionary concerned about his
having made such areport. In case of complaints regarding ministers, thecompetent
authority is the Prime Minister who has to inform the lokpal about the action taken
or proposed to be taken by him on the report within three months. In case of Prime
Minister, the Speaker of Lok Sabha is required to present the lokpal’s findings to
the Parliarnent within the same period.?® Unless all the democratic norms break
down completely, it is quite inconceivable that a Prime Minister would continue to
repose his confidence in a minister found guilty of corruption by the lokpal or the

27. ld, <L 12,

28. Id, cl. 13(7).

T 29, 1d, <l 14,

30, id, cl. 16,
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Parliament defending a corrupt Prime Minister. Itis expected that a corrupt minister
or Prime Minister would notonly lose his job butalso face criminal prosecution. The
criminal prosecution would have to be launched in the court of special judge. The
task of presenting the prosecution case would be on the public prosecuior appointed
by the government. Such a prosecution may not command the confidence of the
public and, therefore, it would be desirable if the lokpal has its own prosecution
machinery.

VII INTENTIONAL INSULT AND INTERRUPTION

The Bill contains penal provision for intentional insult or interference with
the work of lokpal, Whoever intentionally offers any insult or causes interference
with the work of lokpal or brings him into disrepute shall be punishable with simple
imprisonment extending upto six months or with fine or with both. However, no

.complaint in respect of such offence can be made except with the previous sanction
of the lokpal. Likewise, if aperson is thought to have given false evidence, the lokpal
may try him summarily for giving false evidence, fabricating evidence.etc.and
dward a sentence of imprisonment extending upto three months or fine upto
" Rs.500/- or both. The Bill also contains provision for the trial of direct contempt of
lokpal. In such a proceeding, the lokpal acts as the complainant, prosecutor and the
Jjudge-the triple functions abhorent to all systems of civilized jurisprudence. In order
1o safeguard the interest of the person dealt with in a summary manner, thé
provisions contained in the Bill must be strictly complied with, In every case tried

by the lokpal, he is required to record the facts constituting the offence and the -

statement, if any, made by the offender as well as the finding and the sentence, It
algo provides that a person convicted under the provision may prefer an appeal to
the Supreme Court !

An even more curious and potentially far more significant provision is
contained in clause 21 of the Bill which makes it an offence liable to summary trial
by the lokpal to print and publish information regarding a complaint or an inquiry
before the inquiry has reached a definite stage, The penalty after such conviction is
imprisonment for six months or fine of Rs. 10,000/-. Any person convicted under
this provision may prefer an appeal to the Supreme Court. It is true that the publicity
of unsubstantiated charges has the effect of ruining the career of politicians which
cannol be undone by subsequent exoneration by the lokpal. Atthe same time, it must
be emphasised that the Bill contains a provision which bars subsequentcriminal trial
on the same grounds, A shrewed minister can see to it that weak charges are made
against him before the lokpal which gott unsubsiantiaied and he never faces the glare
of publicity, He can thus escape all harrassment of criminal trial as well as publicity.

VIII PROTECTION OF ACTION TAKEN IN GOOD FAITH

The protection conferred on the lokpal and other officers, employees or
agencics associated with the functioning of lokpal extends to civil suits, prosecution
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and other legal proceedings in respect of anything done in good faith. The
proceedings or decisions of the lokpal cannot be n:m:osmoa reviewed, quashed or
called in question in any court.’ Though prima facie an impression can be formed

' EE. the provision of protection ousts the jurisdiction of the courts but the attitude

of the courts evident from a long series of cases leaves no doubt that the power of

 judicial review exercisable by the higher courts (S upreme Court and High Courts)

is very wide and this power is a basic feature of 1he Constitution of India which
cannot be abrogated. This power can, therefore, be exercisable by the court in
appropriate cases notwithstanding the existence of such a provision, particularly on
the point of jurisdiction.

IX COMPENSATION TO COMPLAINANT

“If the lokpal is satisfied that the allegations have been wholly or pardy
mnvmsbcmﬁn and taking into account the expenses incwred by the complainant in
_dmma to the inguiry he deserves to be conpensated, the lokpal has power to
amﬁ:ﬂSa the amountof compensation and the same is payable to him by the central
moé_.:_.:ma -

X CONCLUSION

.;o Bill does not satisfy the acceptable norms of an ombudsman in the
sense that public grievances have been wholly kept out of its purview and there is
o<a_.,n=.6_._mm_m on corrupticn alone in such a manner which would suit the corrupt

. _ministers, Unfortunately, the corrupt secretaries do not atall figure in the Bill. This
; Hmocnmm has'to be plugged at some stage.

.The lokpal, when constituted, has to be given complete independence and
mEo:oaw in-order to be able to perform his delicate task without any interference
or influénce from the individuals, agencies or even the government. It would need
indeperident professional investigative and prosecuting machinery which shouldbe
under the ¢xclusive control of lokpal and free from government and ministerial
backlash, .H._.B_.o would be no point in having a lokpal if no action is contemplated
.E_ES a-time frame that ensures justice against corruption.

- : EGchﬁmH Bill, 1989 is passed with the modifications suggested above,
it €o=E goa _osm way in combating corrupticn at the higher political level.

Bavsir Sivgii®

'32 14, cL 28.
33, Id. cl. 7.
¥ . Reader, Law Centre I, Faculty of Law, University of Delhi.
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'DOCTRINE OF BASICSTRUCTURE AND AMENDA _wHH.H.._,.%
OF FUNDAMENTAL RIGHTS: A CLOSER LOOK AT THE
OPINION OF JUSTICE KHANNA IN THE _
KESAVANANDA BHARATI CASE

IT IS a matter of common knowledge for the students and scholars omno:w:E.aonm_

Jaw that the question whether or not the fundamental rights are amendable under

article 368 of the Constitution of India would depend upon the scope of the docixine

of basic structure as éxpounded by the Supreme Court in Kesavananda Bharati v.
State of Kerala! While the decision in L. C. Golak Nath v. State of Punjab® that the

fundamental rights guaranteed in Part III of the Constitution were beyond the pale
of the amendatory power of Parliament, the decision in the Kesavananda EEEF

case stated that every provision of the Constitution was amendable mc‘c._nnn to the;”
conditjon that the amendatory power should be so exercised as not to destroy the |

basic structure or framework of the Constitution, While the doctrine of basic

. structure has come to stay as an intégral part of the constitutional jurisprudence in

India,? it is not quite clear as to whether the amendment of fundamental rights (other
than the right to property) by way of abrogation or extinguishment would amount
to the destruction of the basic structure of the Constitution, This would obviously

depend upon the exact scope of the doctrine of basic structure. In other words, the-

crucial question is: Does the doctrine of basic structure as propounded by the
Supreme Court in the Kesavananda Bharati case comprehend within its scope the
fundamental rights? To put it differently, do the fundamental rights form part of the
doctrine of basic structure? This important question has engaged the attention of the
Supreme Court in a few cases since its decision in the Kesavananda Bharati case.

‘While the majority of the judges in Indira Gandhi v. Raj Narain® held that article |

14 of the Constitution was not a part of the basic structure, the majority as well as

1. AIR 1973 5C 1461, Hercinafter referred 10 as the Kesavananda Bharati case.
2. AJR 1967 5C 1643, Hereinafier referred 10 as the Golak Nath casze.

3. Thereis a plethora of literature on the scope of the amending power of Parliament and the doctrine ' i

of basic structure enundated by the Supreme Court in the Kesavananda Bharati case. Forexample,
see P.K. Tripathi, Some Insights Into Fundamental Rights 1-44 (1972), P.K. Tripathi, "Kesava-
nanda Bhavativ. State of Kerala: Who Wins?™ (1974} 1 5CC (Jour) 3-43; D. Conrad, “Limitation
of Amendment Procedures and the Constituent Power”, XV-X VI /nd, Year Book Int' I Affairs 347-
430 (1970); D. Conrad, “Constituent Power, Amendment and Basic Structure of the Constitution:
A Critical Reconsideration™, 6&7 Del L Rev. 1-23 (1977-1978); Upendra Baxi, “The Constitutional
Quicksands of Kesavananda Bharsti and the Twenty-Fifth Amendment”, (1974) 1 SCC (Jour) 45;
Upendra Baxi, “Some Reflections onthe Nawre of Constituent Power”, A. Lakshminath, “Justicia-
bility of Constitutional Amendments”, Rajeev Dhavan, “The Basic Structure Doctrine - A Footnote
Comment”, 5.P. Sathe, “Limitations on Constitutional Amendment: Basic Structure Principle Ré-
Examined, " Madhavan Pillai, “ Amendmendability of Fundamental Rights under the Constitution
of India™ in Rajeev Dhavan and Alice Jacob (eds.), the Indian Constitution - Trends and. _:.Enu
1978, :
4. AIR 1975 SC2299, per A.N.Ray CJ and Mathew and Beg I Ewuum 2385 w:m 2418 _dmvnﬂzu_v.

Chandrachud and Khanna JJ expressed a contrary view at 2469 and 2369 respectively. This case is
popularly known as the Election case.
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.

the minority judgments in Minerva Mills v. Union of India.; expressed the view that

- articles 14 and 19 were part of the basic structure of the Constitution.® The logic of
- the latter view would and should :on.mmmvaq mean that all the fundamental rights
are an integral part of the doctrine of basic structure. Obviously, the thesis that

fundamental rights are apart ofthe basic mﬁ_na_.o of the Constitution could be based
only on the edifice of the ratio laid down'in the Kesavananda Bharati case for itis
‘that decision which has ushered in BE doctrine on the Indian constitutional scene.

“Itmay also be mentioned that in the Kesavananda Bharati case, KhannaI’s, opinion

played a crucial and decisive role in the enunciation of that docirine and, therefore,
it was his opinion that must have shaped decisively its contours. In this context, the
main question is: Does Khanna I's. opinion really project the view that the
fundamental rights (with (he exception of the right to property) are a part of the
doctrine of basic structure and thus unamendable? Any search for a meaningful
answer to'this important question would require a closer look at, and analysis of,
Khanna J’s. opinion in the Kesavananda Bharati case, Therefore, it would be
appropriate to start with the ratio of the majority decision in that case,

THE KESAVANANDA BHARATI RATIO AND THE ISSUE OF
AMENDABILITY OF FUNDAMENTAL RIGHTS

It may be appreciated that in the historic Kesavananda Bharati case, the
Supreme Court, for the first time. declared by a majority of 7 judges” to 6 that the
amendatory power of Parliament under article 368 was subject to the over-riding
limitation that the power cannot be so exercised as to destroy the basic structure or

framework of the Constitution. It is within the framework of this ratio that the court ~

had to examine and decide, among other things, the validity of section 3 of the
Constitution (Twenty-fifth Amendment) Act, 1971 which introduced article 31C*

inthe Constitution. Since the amendment in effect abrogated the fundamental rights >

5. AIR 1980 SC 1789.
6 Inthe Minerva Mills case, id., section 4 of the Constitution (Forty-second Amendment) Act, 1976,
* which sought to amend article 31C was declared invalid on the ground that it was violative of the
basie structure of thé Constitution. However, in Sanjeev Coke Mfg. Co. v. Mis Bharat Coking Coal
Lrd., AIR 1983 SC 239, Chinnappa mn&w T refused 1o follow the ratio of the Minerva Mills and
upheld the validity of section 4 of the Constitution (Forty-second Amendment) Act, 1976. He
followed the logic of Kesavananda Bharati caseto uphold the first part of the amended w:.—n_n C
of the Constitution.
7. Sikri CJ and Shelat, Grover, Hegde, Mukherjes, Jaganmohan Reddy and Khanna JJ subscribed to
the enunciation of the doctrine of basic structire: supra note 1 at 1535, 1603-1604, 1628, 1776 and
1B59-60 respectively.
8. AMN.Ray, Palekar, Msthew, Beg, Dwivedi and Chandrachud IJ held the view .._._p.. the power of
amendment was, in a way, unlimited and absolute,
9. Therelevant pan of anticle 31C as introduced by the Constitution (Twenty-fifth Amendment) Act,
1971 read:
Notwithstanding anything contained in Artiele 13, no law giving effect to the policy of the
State towards securing the principles specified in elanse (b) or clause {c) of article 39 shall
be deemed to be void on the ground that it is inconsistent with, or takes away, or abridges,
. any of the rights conferred by Anicle 14, Anticle 19, or Article 31, .
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guaranteed in articles 14, 19'° and 31" of the Conslitution, it became necessary to
decide whether abrogation of fundamental rights guaranteed under those provisions
. ameunted to the destruction of the basic structure of the Constitution. In other
words, it became necessary to decide the question whether the fundamental rights
guaranteed by articles 14, 19 and 31 formed a part of the basic structure or
framework of the Constitution. The court, by a majority of seven judges to six,
answered the above question in the negative,'? :

It may be noted that of the 13 ucamaw who decided the Kesavananda

Bharati case, Sikri, CJ and Shelat, Grover, Hegde, Mukherjea and Jaganmohan
Reddy, JJ were of the opinion that fundamental rights in. general and those
guaranteed by arlicles 14, 19 and 31 of the Constitution in particular were a part of
the basic structure of the Constitution. Therefore, they held that section 3 of the
Constitution (Twenty-fifth Amendment) Act, 1971, which introduced article 31C,
.abrogated articles 14, 19 and 31 and that it was violative of the basic structure of the
Constitution."* As against this view, AN, Ray, Palekar, Mathew, Beg, Dwivedi and

Chandrachud , JJ expressed the view that the amendatory power of Parliament as

envisaged under the amended article 368" was unlimited and absolute and the same
" could be s0 exercised as even 1o abrogate the fundamental rights, Accordingly, they
upheld the constitational validity of article 31C of the Constitution** These 6
Jjudges did not subscribe to the doctrine of basic siructure and, therefore, there was
no question of their holding that fundamental rights were a part of the basic structure
of the Constitution. Interestingly, it was Khanna I’s. opinion that proved decisive

on the issue of the constitutional validity of article 31C. It may be appreciated that .

while Khanna J joined the protagonists of the doctrine of basic structure on the
Bench which decided the Kesavananda Bharati case, he did not go along with them
intheir condemnation of article 31C. Obviously, his decision to uphold the validity
of the provision must have been based uponthe basic premise that the fundamental
rights guaranteed by articles 14, 19 and 31, which article 31C sought to abrogate,
were not a part of the basic structure of the Constitution, .

10 . Clause (f) of anticle 19 (1) was deleted by the Constitution (Forty-founth Amendment) Act, 1978,

11 . This provision was deleted by the Constitution (Forty-fourth Amendment) Act, 1978, By the same
amendment, the right to property, which was guaranteed under article 31, has been converted into
a constitutionally sanctified statulory right under anticle 300A.

12 . Supra notes 7 and 8.

13, Supra note 1 at 1563, 1610, 1648 and 1773, respectively,

4. The relevant part of the unamended article 368 read: . - .
An amendment of this Constitution may be initiated only by the introduction of a Bill for the
purpose in either House of Parliament, and when the Bill1s passed in each House by amajerity
of the total membership of that House and by a majerity of not.less tHan two- thirds of the
members of that House present and voling, it shall be presented to the President for his assent
and upon such assent being given 1o the Bill, the Constitution shall stand amended in
accordance with the terms of the Bill. . .. . o

Anicle 368 (1) as amended by the Constitution (Twenty-fourth Amendment) Act, 1971 reads:
Noiwithstanding anything in this Constitotion, Parliament may in exercise of its constituent
power amend by way of addition, variation or repeal any provision of this Constitution in
accordance with the procedure laid down in this anicle, . ;.

15.8upra note 1 at 1718, 1828, 1961-62, 1984, 2015 and 2055, respectively,

LT B (ARl R R O R

i

11990 : AMENDABILITY OF FUNDAMENTAL RIGHTS 107

. ‘As regards the wider question whether the fundamental rights were a part
of the basic structure enunciated by the Supreme Court in the Kesavananda Bharati
case, it is somewhat difficult to discern a clear-cut projection of this view from
Khanna J’s opinion. This is the reason for the diversity of views that have been
¢xpressed on the import of his opinion.** However, there are quite a few pointers
in EM opinion which overwhelmingly support the view that the learned Jjudgedid not
believe in'the unamendability of the fundamental rights.

_--KHANNA J'S OPINION AND AMENDABILITY OF
: FUNDAMENTAL RIGHTS

.. ~Oftheseveral cluesin his opinion, the first and foremostis that it starts with
the basic assumption that the abrogation or extinguishment of fundamental rights
could be effected by the exercise of amendatory power of Parliament under article
368-of the Constitution,”” According to hirm, the amendatory power of Parliament
was wide. enough to comprehend the power even to abrogate or extinguish

fundamental rights. This is evident from his following observation:

, -Although, in my opinion, the language of Art, 368 is clear and -
+* contains no limitation on the power to make amendment so as to take
- awayor abridge fundamental rights, even if two interpretations were
" possible, one according to which the abridgment or extinguishment
of fundamental rights is permissible in accordance with the proce-
- dureprescribed by Art. 368 and the other according towhichthe only
" way of bringing abour such aresult is an extra-constitutional method
. - like revolution, the Court, in my opinion, should be in favour of the
" first interpretation...The mechanics of the amendment of the Consti-
: | tution, including those relating to extinguishment or abridgement of
- 7 fundamental rights, inmy opinion, are contained in the Constitution
A iiself and itis not necessary to have recourse to a revolution or other
extra-constitutional methods to achieve that object (emphasis added),'s

- Obviously, the learned judge was of the view that if the power to abrogate
and extinguish the obstructive fundamental rights was denied 1o Parliament, the
whole Constitution would perish in an extra-constitutional violent revolution. This
apprehension prompted him to hold the view that the “mechanics of the amendment
of the Constitution, including those relating to extinguishment or abridgement of
fundamental rights” were all embodied in article 368 of the Constitution.?

"' ToKhannaJ, the word “abridgement” conveyed the same meaning as the
expression “abrogation” or “extinguishment”. Rejecting the argument of the
petitioners that if article 368 was held to contain the power to take away or abridge

16. See Indira Gandhiv. .a&ﬂ?b.ﬂh: , supra note 4 ar 2461, 2465 and 2369 and Minerva Mills v, Union

of India, supranote 5 at 1818-19. See also P.K. Tripathi, “Kesavananda Bhartiv. State of Kerala;
- Who'Wins?", suprance 3 and H.M. Scervai, Constitutional Law of India, vol. I, pp.1554-55(1976).
17. Supra note 1 a1 1850-1851, 1852 and 1855-58.

'18. Id a1 1850-51,

19. 7d. a1 1850-51, 1857 and 1903,
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fundamental rights, it conld, and perhaps would, be used by Parliament for, the
repeal of all the provisions guaranteeing fundamental :m:ﬁ the Hamaon .__amm
observed:

[Hjis argnment, in my opinion, is essentially an argument of mom_,. E.a
distrust in the majority of representatives of the people...I find it
difficult to deny to the Parliament the power to amend the Constitu-
~- tion.so as to take away or abridge fundamental rights by nonﬁ_ﬁsm.
with the procedure of Article 368 because of any such wabuomoﬁ_ mnﬁ -
or possibility of the abuse of power,?® .

He was of the opinion that the mere possibility of abuse of vos.o_. E,
Parliament was no ground for its denial to Parliament if the same was constitution--
ally vested in it under article 368 of the Constitution.” He was firmly no=<5n8 that
the power to take away, abrogate or abridge fundamental rights was consti itutionaily
vested in Parliament.22 According to him, the best safeguard against the-abose of -~
power was public opinion. He felt that if an atmosphere was created wherein the
cherished constitutional values of liberty and freedom would lose their m_m_.:mom:nn
inthe eyes of the “people and their representatives™ and if they chose todo away with
these values by an amendment of the Constitution, a restricted interpretation of
article 368 would be of no avail.® He compared the amendatory power. of
Parliament to the power of the government and Parliament to wage war with all its
disastrous consequences. He opined that if the government and Parliamentcouldbe .
trusted to exercise the power to wage war with reasonable care and in the national -
interest, it was anomalous to have an approach of distrust to deny Parliament.the
power to amend fundamental rights so as to abrogate or extinguish them.* Khanna -
T was of the firm belief that Parliament would never attempt to do away with all the
cherished fundamental rights.” His belief was based upon the nation’s experiénce
of the first 17 years of the working of the Constitution. In his view, if Parliament,
despite possessing the power to abrogate fundamental rights, did not choose to
exercise that power in the first 17 years of the nation’s life, there was no reason why .
it should be assumed or apprehended that Parliament would acquire a sedden’
aversion to, and dislike for, the fundamental rights and remove them m.oB the
Constitution.? In this context, he observed:

There is a vital distinction, in my opinion, between the vesting of -
power, the exercise of the power and the manner of its exercise, What
we are concerned with is as to whether on the true construction of .
article 368, the Parliament has or has not the power to amend the

20. Id. s 1855.
21. Id. a1 1856.
22. Ibid,
23, Id. m 1857,
24. Ibid.

. 25. Id, at 185758, '

26. Ibid. The enactment of the Constitution (Thirty-ninth Amendment) Act, 1975 belied this hope. This
is, however, besides the point.

! At this stage, it is necessary o appreciate that Khanna J enunciated 5@
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Constitution so as to take away or abridge fundamental rights. So far
as this question is concerned, the answer, in my opinion, should bein
the affirmative, as long as the basic structurc of the Constitution is
retained. 7

It appears, ‘from the above observation EE Khanna J took the view that
Parliament's. amending power as embodied in article 368 was wide enough 1o

- embrace the power to abrogate fundamental rights provided that the basic structure

of the Constitutions was retained, It may be appreciated that the concept of the basic
structure of the Constitution, according to Khanna J, was not intended to refer to,
and much less to comprehend, the fundamental rights, for otherwise his view that
Parliament could amend the Constitution so as to abrogate fundamental rights “so
long as the basic structure of the Constitution is retained” would amount to
contradiction in terms. This kind of contradiction certainly cannot be attributed
him. Therefore, what he meant was that so long as the basic structure of the
Constitution was not touched, any provision of the Constitution including those
guaranteeing fondamental rights could be abrogated or extinguished by the exercise
of the amendatory power under article 368.

But the crucial question is: What did Khanna J mean by the ax?.awm_o: .
“pasic structure or framework of the Constitution”? In other words, did he intend .
this expression to refer to, and comprehend, fundamental rights also ?

THE DOCTRINE OF BASIC STRUCTURE:
KHANNA J’S PERCEPTION

doctrine of basic structure in the context of his attempt to answer the question
+ whether or not the power to amend the Constitution under article 368 included the -

power to completely abrogate the existing Constitution and to replace it with anew

one.” The leamed judge answered the above question in the negative as he was of,

thé view that the word “amendment” postulated that the old Constitution survived

without the lossof its identity and continued to operate with the alterations effected.

He held the view that the old Constitution could not be destroyed or done away with

by the exercise of amendatory powcr as embodied in article 368 of the Constitution

as, according to him, the power was limited by the requirement of the “retention of

the old Constitution™ which was the same thing as retention of the basic structure

or framework of the Constitution which was, in turn, synonymous with the

“foundation or the basic institutional pattern.” To quote the learned judge:

27. Tbid and 1903-1904, Overruling the Golak Nath raitio that Parliament did not have the power to
amend any of the provisions of Part L of the Constitution so a5 Lo 1ake away or abridge _..Eam_._.ﬁ:.mm
rights, Khanna J observed:

Fundamental rights contained in Part 1T of our Constitution can, in my opinion, be abridged
or taken away in compliance with the procedure prescribed by Art. 368, as long as the basic
structure of the Constitation remains uneffected:
id. at 1890.
28. {d. at 1859.
© 29, fd.au 1860
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A mere retention of some provisions of the old constitution even
though the basic structure or framework of the constitution has been
destroyed would not amount to the retention of the old constitution.
Although it is permissible under the power of amendment to effect
changes, howsoever important, and to adopt the sysiem to the
requirements of changing conditions, it is not permissible to touch the
Soundation or to alter basic institutional pattern, The words “amend-
ment of the constitution” with all their wide sweep and amplitude
cannot have the effect of destroying or abrogating the basic structure
or framework of the constitution {emphasis added).?

Khanna I gave a few examples of the basic institutional pattern which
could not be touched by amendment under article 368. Thus, the democratic form
of government could not be changed into dictatorship or hereditary monarchy.

. Likewise, neither Lok Sabha nor Rajya Sabha could be abolished. Similarly, secalar

character of the state could not be done away with.¥ It is no doubt true that in the
context of his mention of secular character as an example of the “basic institutional
pattern”, the learned judge stated that no amendment could be constitutionally
permissible toeffect discrimination among citizens on the ground of religion only.®
It is, however, submitied that by this statement the leamned judge did not mean to
referto any specific fundamental right guaranteed by Part IT1 of the Constitution, He
mentioned the réquirement of non-discrimination on the ground of religion as an
inferential consequence of the general secular character of the state® It is,
therefore, submitted that Khanna J was of Lthe opinion that “subject to the retention
of the basic structure or framework of the Constitution...the power of amendment
is plenary and would include within itself the power to add, alter or repeal various
articles including those relating to fundamental rights.”3#

Another pointer in Khannal’s judgment in the Kesavananda Bharati case
is that he made a clcar-cut distinction between “fundamental rights” guaranteed in
Part III of the Constitution and the “essential features™ of the Constitution and
treated them as distnict concepts, This is clear from his own summation:

The power of amendment under Art. 368 does not include the power
to'abrogate the Constitution nor does it include the power to alter the
basic structure or framework of the Constitution. Subject to the
retention of the basic structure or framewark of the Constitution, the
power of amendment is plenary and includes within itself the power

to amend the various articles of the Constitution, including those

uo.__._wH.AnBvrmm_..mmmn_n&.

IL e,

32 1bid.

33, P.K. Tripathi, supra note 3. It may be noted that at the time when the Kesavananda Bharati case was
decided, the word “secular” did not find any mention in the Preamble tothe Conslitution. This word
was introduckd only by the Constwtion (Forty-second Amendment) Act, 1976,

34, Supra notc 1 at 1861,
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relating to fundamental rights as well as those which'may be said to
relate to essential features (emphasis added).>

Further, according to Khanna J, only those “essential features™ of the
Constitution which pertained to the basic structure or framework of the Constitution
that were beyond the reach of the power of amendment under article 368. This is
borne out by his observation:

It is'then argued on behalf of the petitioners that essential features of -

the Constitution cannot be changed as a result of amendment. So far
as the expression “essential features™ means the basic structure or
framework of the Constitution, I have already dealt with the question
as to whether the power to amend the Constitution would include
within itself the power to change the basic structure or framework of
- the Constitution. Apart from that, all provisions of the Constitution
are subject to amendatory process and cannot claim exemption from
that process by being described essential features (emphasis added) .6

- Ag evident from the above observation, Khanna J's undersianding of the
concept of “essential features” was very narrow as it was meant to be confined only
to the “basic structure or framework of the Constitution.” It may also be noted that
he had rejected the arguments based upon the theory of natural rights and human
rights.” He was not impressed by the argument which sought to over-emphasise the
importance of fundamental rights for, in his opinion, there was no absolute standard
to determine asto what constituted a fundamental right and, therefore, a right which
was considered to be fundamental in some countries was not so considered in other
countries.®® He was also not impressed by the argument that if fundamental rights
were allowed to be abrogated or taken away by amendment, it would have the effect
of denuding human beings of basic dignity and would result in the extinguishment
of essential values of life,*® That is the reason why he did not make any distinction
between the constitutional provisions dealing with fundamental rights and other
provisions except those dealing with the basic structure or framework. He noted:

The word “amendment” in Article 368 must carry the same meaning
whether the amendment relates to taking away or abridging funda-
mental rights in Part III of the Constitution or whether it pertains to
some other provision outside Part III of the Constitution, No serigus |
.-~ objection is taken to repeal, addition or alteration of provisions of the
- . Constitution other than those in Part IIT under the power of amend-
" mentconferred by Article 368, The same approach, in my opinion,
should hold good when we deal with amendment relating to funda-
Bwns_.nmvs contained in Part III of the Constitution. It would be

35. Id. a1 1903-04 {emphasis added).
. 36. Id. at 1872, An_..umv.mumm added)

37. Id. a1 1871 and 1875.

38. Id. at 1875, .

39. Ibid, | ...
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impermissible to differentiate between the scopé and width of power
of amendment when it deals with fundamental rights and the scope
and width of that power when it deals with E.oﬁmuonm not no:na:_on
with fundamental rights.*

The foregoing analysis of Khanna J's. opinion shows that at the time when
he delivered his judgment ih the Kesavananda Bharati .case, his conception of the
doctrine of basic structure or framework of the Constitution was not broad enough
to comprehend the fundamental rights guaranteed in Part 11 of the Ooum:Enaz To -
him, the doctrine of basic structure only meant the basic institutional pattern or the
broad cutlines of the Constitution, This is evident from hisrejection of the argument
that the right to property was a part of the basic structure of the Oanm:Epon In this
context, he observed:

So far as the question is concerned as to whether the right to U..onmnw .

can be said to pertain to basic structure or framework of the Consti-
tution, the answer, in my opinion, should plainly be ift the negative.

Basic structure or framework indicates the broad outlines-of the
Constitution, while the right to property is a matter of detail, ®  © .

Itis submitted that by analogy the same logic was intended Ho_uo mEu:omEo .

. even to other fundamental rights guaranteed in Part I1L. If the right to .ﬁaﬁonw was

not considered to be part of the basic structure because of its detailed nature and
specificity, the other fundamental rights, for the same reason, werenot meant to be

a part of the basic structure. The reason why the learned judge singled ot the right

to property for discussion in the context of the enunciation of his conception 6f the
doctrine of the basic structure was the fact that the impugned constitutional amend- .
ments were held to be violative of the right to property which was QEB& 8 co»

part of the basic structure.

At this stage, it would be appropriate to state the oosn_zm_o:w 0m the
foregoing analysis of Khanna )'s. opinion:

(i) Xhanna J was of the opinion that the doctrine of basic structure or
framework of the Constitution was very narrow and that it referred .to, and
.~comprehended, only the institutional patterns or the broad outlines of the Oosm:E-
_tion.

(ii) Inthe leamed judge’s opinion, the concept of basic mud,nm.:.m Wwas not
meant to refer to specific rights which were detailed and guaranteed in Part IIT % the
Constitution.

(iti) Similarly, to-him, the concept of “basic features” did :ov.a.nim.mm.a A
fundamental rights. ’

While this is the correct import of the opinion of E,_m::m H in 5@
Kesavananda Bharati case with regard to the contouss of the doctrine of basic
structure, it is reatly interesting although unfortunate that his opinion-has been

40, Id. at 1862.
41. Id, a1 1881.
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misunderstood and misinterpreted by some of the judges in the subsequent deci-
sions. Similarly, this misinterpretation of his opinion has come to be accepted as the
main forte of the misunderstood doctrine of basic structure.

It is ihteresting to note’ that Khanna J himself had the opportunity in the
Election case*? to interpret and appreciate his own opinion in the Kesavananda
Bharati case. Rejectingthigargument that his opinion in that case was supportive of
the view that fundamental rights could be abrogated or taken away by an amendment

passed under article 368 of the Constitution, the leamed judge observed:

I find it difficult to read anything in that judgment to justify such a
conclusion. What has been laid down in that judgment is that no
article of the Constitution is immune from the amendatory process

" because of the fact that it relates to a fundamental right and is
contained in Part III of the Constitution... The limitation inherent in
“the word “amendment” according to which it is not permissible by
amendment of the Constitution to change the basic structure of the
Constitution was to operate equally on articles pertaining to funda-
mental rights as on other articles nol pertaining to those rights
(emphasis added).**

It may be submitted that although the opinion of Khanna J in the
Kesavananda Bharati case was of crucial significance not only for the judicial
acceptance of the doctrine of basic structure but also for its scope and content, his

_ interpretation or clarification of that opinion in the Election case could claim no

preference or weightage over the interpretations and understandings of his brother

" . judges* who constituted the Bench in the same case. In such an eventuality, the rule,

of majority should prevail and should become the ratio of the case.*® Interestingly,
of the five judges who constituted the Bench in the Election case, only four 46
adverted their attention to this issue. And of the four judges, three judges expressed
a view which was contrary to that of Khanna J. ’

Thus, Chandrachud T (as he then was), afier examining Khanna J’s.
opinion in the Kesavananda Bharati case, stated that “Khanna, J. held that
fundamental rights are not a Part of the basic structure and therefore they can be
abrogated like many other provisions.™? Mathew J confined his ohservation to

42. Supra note 4,
43. Id, a1 2369,
44. A.N.Ray CJ and Khanna, Methew, Beg and Chandrachud J7 constituted the Bench that decided the
Election case.
45, H.M. Searvai, however, Lakes a contrary view. He observes:
Itis possible ko vead Khanna, I's judgment 10 mean that he held that fundamental fights were
not 2 pant of the basic structure. , ... However, the question cannot be answered merely by
reference to Kesavananda’s case, for in the Election case, he interpreted his own judgment
in Kesavananda’ s case and he referred to several passages of that judgment to show that he
had expressly made the power of amendment subject to the doctrine of basic structure:
H.M. Seervai, Constitutional of fndia , vol. T, supra note 16 at 1554-55.
46, Beg J {as he then was ) did not discuss this issue.
47. Supra note 4 at 2465 and 2461,




114 DELHI LAW REVIEW VOL. 12

article 14 which, according Lo him, was not held by Khanna J to be a part of the basic
structure.® His opinion in the Election case was silent on the issue of Khanna I’s
view on the amendability of other fundamental rights, Ray CJ was of the opinion
that:

[TThe majority view in Kesavananda B harati’ s case...is that the 29th
Amendment which put the two statutes in the Ninth Schedule and
Article 31B is not open to challenge on the ground of either damage
to or destruction of basic features, basic structure or basic framework
or on the ground of violation of fundamental rights.*

The foregoing analysis of the various opinions delivered in the Election
case would indicate that Khanna J's. interpretation of his own opinion in the
Kesavananda Bharati case was not shared by any of his brother judges and that,
therefore, it could not claim any preferential treatment. On the contrary, the opinion
of.majority of the judges in the Election case would indicate in effect that Khanna
I’s. opinion in the Kesavananda Bharati case was supportive of the view that
fundamental rights were not a part of the basic structure.

- Again, in the Minerva Mills case®™ Chandrachud CJ, the chief architect of
the majority judgment, though purported to decide the validity of the impugned
article 31C1in the light of the ratio laid down in the Kesavananda Bharati case, but,
in reality, he did not follow and apply that ratie. It may be recalled that the ratio of
the Kesavananda Bharati case in respect of the amendability of the fundamental
rights was the same as the opinion of Khanna J in that case. It is amazing that
Chandrachud CJ disowned his earlier understanding® of Xhanna I's. view with
regard to the amendability of fundamental rights which he expressed in the
Kesavananda Bharati case. Accepting the argument that the constitutional balance
and harmony between the fundamental rights and directive principles that existed
prior to the Constitution (Forty-second Amendment) Act, 1976 was a part of the
basic structure of the Constitution, the leamed Chief Justice observed:

[T] he Indian Constitution is founded on the bedrock of the balance
between Parts IIT and 1V. To give absolute primacy to one over the
otheris o disturb the harmony of the Constitution, This harmony and
balance between fundamental rights and directive principles is an
. essential featurc of the basic structure of the Constitution....Anything
S that disturbs the balance between the Lwo parts will ipse facto destroy
: an essential element of the basic structure of our Constitution.?. . .

. Id, at 2383,

. Jd. at 2335,

. Supranote 5. In this case, the constitutional validity of the amended article 31C was questioned in
the conlext of a challenge to nationalisation of the Minerva Mills Lid., a private textile undenalding
situated in the State of Kamataka, under the Sick Textile Undertakings (Nationalisation) Act, 1974,
The amended anticle 31C sought 1o accord  averriding effect to laws aimed at the implementation
of all the directive principles aver articles 14, 9 and 31.

. Supra note 4.

. Supra note 5 at 1806-G7.

Py SOy T
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m:s:mn_w. Bhagwati J (as he Eo: was), who dissented from the majority
.Eamaanr was also not prepared to attribute © Khanna J (in the Kesavananda
Bharati nmmov the view that fundamental rights were outside the pale of the doctrine
of basic structure of the Constitution. While expressing the view that if Khanna J
was of the opinion that fundamental rights did not form part of the basic structure
of the Constitution and that, therefore, they could be abrogated by Parliament in

- exercise of its mﬂ.nn&m—oq power, where was the need for him to expressly consider

the question yhether or not the right to property formed a part of the basic structure
of the Oosmc.EcoP the learned judge declared:

. The very fact that Khanna, J. proceeded to consider this question

. shewsbeyond doubt that he did not hold that fundamental rights were

‘notapart of the basic structure. The only limited conclusion reached

by him was that the right to property did not form part of the basic

o mn.:nEno but so far as other fundamental rights were concerned, he

C et Eo.azmwcon open.®

- Itis submitted that itis true that Khanna J singled out the right to property
to state that it did not form a part of the basic structure of the Constitution,* but the
contexfin; which he made this statement should be appreciated. He made this
statement in’ the context of an argument that the Preamble to the Constitution would
control the power of amendment and the same was beyond the reach of amendatory
power of Parliament.® Rejecting this argument, Khanna, J opined that the Preamble
was a part of 50 Constitution and that its provisions other than those relating to the
basic chﬁE.w or framework wereas much subj ject o the amendatory process as any

- other part of the Constitution.’ In the same context, he stated that one of the

ESEUEE goals of the Constitution was to bring about the much needed socio-
£COnoimic Hamm:oam:cn andthatin order toachieve this, the state might have 1o adopi
certain socio-economic measures which might i impinge upon the property rights of

: EEsazam Adverting his attention to t\.e contlict between the objective of socio-
“economic .Em:oo as envisaged in the Preamble and the right to property which was

mocmE to be’affected by some of the impugned constitutional amendments, the
Homw:on judge observed:

‘In this respect I find that mrrOcm: it DURE:E@V gives a prominent
. Place > securing the objective of social, economic and political
 justice to the citizens, there is nothing in it which gives primacy 1o
" elaims of individual right to property over the claims of social, -
“economig and political justice. There is, as a matter of fact, no clause
- orindication in the Preamble which stands in the way of abridgement
*of right to property for securing social, 80:055 and political
, .Em:oo.ﬂ

53. Hd. at _.mG For similer observation of Khanna I on his own opinion in the Kesavananda Bharati
case, see the Election case, supra note 4 at 2370,

54 . See'the quotation accompanying si'pra note 41

55. -Supra note 1 at 1875.

56. Id, at 1875.76.

57. Id. at 1878.
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It is submitted that Bhagwati J's view that Khanna J left open the wider

issue of the abrogation or extinguishment of the “other fundamental rights” in .

Kesavananda Bharati case is not at all pursuasive, for he conveniently ignored 4
crucial and clear passage in his opinion which unequivocally declared that “the
abridgement or extinguishment of the fundamental rights is permissible in accor-
dance with the procedure prescribed by article 368.” It is interesting to note that
despite his unconvincing gloss over the opinion of Khanna J in the Kesavananda
Bharati case, Bhagwati J unpheld the validity of the amended article 31C.on two

counts,® one of them being the logic involved in the upholding of the unartiended
article 31C of the Constitution. In his view, if the abrogation or exclusion of the

fundamental rights embodied in articles 14 and 19 of the Constitution could be
constitutionally made for giving effect to the directive principles set out in article
39(b) and (c), there was no reason why these rights could not be abrogated or
excluded for giving effect to the other directive principles which stand on the same
footing.* ) g ‘

. Tt is submitted that Bhagwati J, like Chandrachud CJ, failed to mn?dnmms
the real import of Khanna J's opinion in the Kesavananda B harati case. Thisfailure
forced him to undertake the questionable and unconvincing projection of his.

conception of the scheme of constitutional balance and harmony between the

fundamental rights and directive principles. It may be appreciated that if the
constitution-makers did not envisage a conflict between the fundamental rights and
directive principles it was because they intended the latter ta be implemented within
thé framework of the former, This intention finds its express qm:mom.on..‘m:."%m import

58. Supra nowe 5 a1 1847 and 1851. The other count on which he upheld the amended article 31C was
Em_. the constitution-makers intended fandamental rights to operate within the framework of the
socio-economic structure envisaged in Part IV as they felt that only then the fundamental u.mw:.m could

be enjoyed and exercised by all and that a proper balance and harmony between them and the

directive principles could be secured and maintained. To him if was a misconception to view

fundamental rights as superior 10 directive principles and to insist that the latter’should be

implemented only within the framework of the fundamental rights. He was of the cpinion that both
were fundamental and that the constitution-makers never envisaged any conflict between the
constitutional obligation with respect to the fundamental rights and the constitutional randate in
regard 1o the directive principles. Therefore, they did not think it necessary o provide for any
provision for meeting any possible conflicts that might arise between these Lwo mn&m...>wnoa_.=m
10 him, in the absence of any provision, the Parliament could evolve some modus. perandi for
eliminating the possibitity of any future conflict between them (at 1847 and 1851). Patlisment did
this by amending anicle 3iC which sought to give primacy 1o the directive principles aver
fundamental rights. He opined that the amended anicle 31C, far from damaging the basic structare
of the Constitution, strengthened and re-enforced it by giving fundamental mamcdu_...ﬁn tothe 1@.:3
of the vast majority of the members of the community as against the rights of a few individuals (at
1853). He was alsoat pains 1o show that what the amended anicle 3 1C sought todo was only 10 codify
the then existing judicial practice of upholding the programmes of legislative implementation of the
directive principles by harmonising their claims with those of the fundamental imrnm (at 1850).

59, 14. at 1854. Itis submitted that the fundamental rights guaranteed in Part III and the directive
principles embodied in Part IV of the Constitution do not stand on the same footing. This is evident
from the contemporary demand for the elevation of the right 1¢: work presently embodied under the
directive principles contained in article 41 to the status of a fundamental right-
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of article 13 (2)* read with the first part of article 378 of the Constitution. To say
that both the fundamental rights and the directive principles are equally fundamen-
tal is to ignore this import. The main reason for upholding the unamended article
31C-in the Kesavananda Bharati case, it is submitted, was that articles 14, 19 and
31 were not considered o be a part of the doctrine of the basic structure and that

therefore they could be constitutionally abrogated or extinguished by the exercise
** 6f the amendatory power as envisaged under article 368. This view, it may be

recalled, has its sole scurce and foundation in Khanna J *s, opinion in the Kesavd-
nanda Bharati case which clinched the issue resulting in the emergence of the

_ doctrine of basic structure.

~ Inconclusion, itis submitted thatitis time to put an end to the perpetuation
of this misinterpretation- of Khanna J’s. opinion in the Kesavananda Bharati
case. This becomes all the more necessary becavse of the constitutional mandate
embodied in article 141 of the Constitution which declares that the law declared by

R the Supreme Court shall be binding on all courts in the country. Tt may be noted that

an unsuccessful attempt was made fn 1975 by the then Attomey General of Indiato
have the soundness of the doctrine of basic structure reviewed and reconsidered by
the apex court.t Although it may be too late in the day to question the validity of
the doctrine of the basic structure, yet a clarification as to whether the fundamental
rights were really meant to be a part of the basic structure as propounded in the

- Resavananda Bharati case is absolutely necessary. Therefore, the Supreme Court

should have an earliest opportunity to have a closer look at Khanna § ’s. opinion. It
i hoped that such an opportunity will soon be provided to the court when
Parliament enacts the Constitution (Sixty-sixth Amendment), Bill, 1990 for the
inclusion of many land reforms enactrents in the ninth schedule to the Constitution

in order to give them immunity under article 31B from challenge on the ground of -

violation of fundamentai rights. Since this'can be effected only by an amendment
of the schedule, such an amendment might be questioned on the altar of the Waman

Rdo case®® which ruled that all laws which would be included in the ninth schedule |

on or after the date of the decision in the Kesavananda Bharati case (i.e. after

23.4.1973) would not be immune from constitutional challenge on the ground of

violation of any of the fundamental rights guaranteed by Part Il of the Constitu-

ton.®
B. ErRranst®

60. Article 13(2] reads:

' The State. shall not make any law which takes away or abridges the rights conferred by this
Part and any law made in contravention of this clanse shall, tothe extent of the contravention,
- be void.

61. Anicle 37 reads :

The provisions contained inthis Part shall not be enforceable by any cowrt, but the principles
therein Jaid down are nevertheless fundamental in the governance of the country and it shall
- be the duty of the State to apply these principles in making laws (emphasis added).

62 . The then Chief Justiceissved a written order on 20.1,1975 10 recensider the decision of the Supreme
Court in the Kesavananda Bharati case by & Full Bench. However, on the third day of the hearing,
he dissolved the Full Bench and directed that the pending matter from Andhea Pradesh would first
be heard by the Constitution Bench and that a Full Bench would sit only if the Constitution Bench
were of such opinion after hearing. ' .

" §3. Waman Rao v. Union of India, AIR 1981 3C271.
64, Id., per Chandrachud CJ at 291 and 294.95 and Bhagwati J a1 295,
*  Professor of Law, Campus Law Centre, Faculty of Law, University of Delhi.
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WHY NOT ABROGATE ARTICLE 370 ?
THERE 1S a schooi of thought which believes that article 370" in the Constitution

1. Anicle 370 rcads :

*370. Temporary provisions with respect Lo the State of Jammu and Kashmir.—(1) Notwith-
standing anything in this Constitution,—

{a) the provisions of article 238 shall not apply in relation to the State of Jammu and Kashmir ;
{b} the power of Parliament 10 maku laws for the said State shall be limited to—

(i) those matlters in the Union List and the Concuirent List which, in consullation with the
Gavernment of the State, are declared by the President to correspond to matters specified
inthe Instrument of Accession govemning the accession of the State to the Dominion of India
as the mallers with respect 16 which Dominion Legislatuze may make laws for that

. Siate ; and

(ii} such othermalters, inthe said Lists as, withthe concurrence of the Government of the Siale, .
the President may by order specify.

- Lxplaration,” For the purposes of this article, the Govemment of the Stale means the person for

) the time being recognised by the President as the Maharaja of Jammu and Kashmir acling on
the advice of the Council of Ministers for the time being in office under the Maharaja's
Proclamalion dated the fifik day of March, 1948 : ,

(c) the provisions of anticle 1 and of this article shall apply in relaton to that State ;

(d) such of the other provisions of this Constitution shall apply in relation to that Stale subject 1o
such exceptions and modifications as the President may by order specify :

Provided thatne such order which relatesto the matters specifiedin the Instrument of Accession

of the State referred 1o in paragraph (i} of sub-clause (b) shall be issued cxcept in consultaiton with n.ﬁ
Government of the State :

Provided further that no such order which relates 1o matters other than those referred Lo
in thedast preceding proviso shall be issued except with the concurrence of that Govemment.

(2) Il the concurrence of the Govermnent of the State referred 10 in paragraph {ii) of sub-clause (b)
of clause (1) in the second proviso 1o sub-clause (d) of that clause be' given before the Constituent
Assembly for the purpose of framing the Constitution of the State is convened, it shall be placed before
such Assembly for such decision as it may take thereon.

(3) Notwithslanding anything in the foregoing provisions of this article, the President may, by public
notificalion, declare that this anticle shall cease to be operative or shall be operative only with such
exceptions and modifications and frem such dalc as he may specify :

Provided that the recommendation of the Constituent Assembly of the State qnmnﬂna 10 E clause 3]
shall be necessary before the President issues such a potification.

*In exercise of the powers conferred by this article-the Président, on n the recommendation of the
Consituent Assembly of the State of Jammu and Kashmis, declared that, as from the 17th day of
Novermnber, 1952, the said art. 370 shall be operative with the modification that for the Explanation in
cl. (1) thercol, the following Explanation is substituled namely :

Explanation.-—Tor the purposes of this anicle, the Governmeat of the State means the person for
the ime being recogniscd by the President on the recommendation of the LegislativeAssembly of the
State as the **Sadar-i-Riyasat of Jammu and Kashmir, acting on the advice of the Council of Ministers
of the State for the time being Eoﬁ:nn...ﬁghﬁq of Law Order NO, .0, 44, dated the 15th Zoe.nu:vnn
1952).

**Now "Governor”,
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of India is so sacrosanct that the Constitutionr must respect the separate status of the

“State of Jammu and Kashmir even if that might lead to the disintegration of the

Indian nation. Indian nation at present is passing through a critical phase when its
existence and integrity is being questioncd. The secessionist and terrorist onslaught
isso overbearing thatevery Indian is having a second thought about the strength and
efficacy of our institutions, be they constitutional, legal or otherwise. The worst side
of the gloom is that people have started suspecting cach other and have virtually
been reduced to the status of refugees in their own country. Article 370is one of such
unfortunate articles in the constitutional scheme of things that it ocught to be
abrogated forthwith as it has the potential of creating more misunderstanding than
what it has done so far in the last forty years of our Republic in general and the State
of Jammu and Kashmir in particular.

I WHAT IS SPECIAL ABOUT ARTICLE 370

When Indiaachieved independence,J and K State wasan Indian state ruled
by a hereditary Maharaja and it acceded to the Indian Union like any other Princely
State by executing an instrument of accession. J and KwasincludedasaPari B State
in the First Schedule to the Constitution. However, the then article 238 of the
Constitution was not applied 1o the State of J and K, instead separate temporary
_?osm._o_ﬂm ‘were made for the State under the temporary general frame-work of
article 370. The Instrument of Accession dated 27-10-1947 between the then
Maharaja of J and K and the Union of India was subsequently ratified by the
Constituent Assembly of J and K in 1954 wherein the future relationship of J and
K with India was drawn threadbare. In pursuance of the Constitution (Application
to Jammu and Kashmir) Order, 19542 the jurisdiction of Union of India has been
extended to all Union subjects under the Constitution of India (subject to certain
alterations), instead of only the three subjects of defence, foreign affairs and

communication with respect to which the Statc had inidally acceded to the Indian-

Union, The above Order deals with the entire consiitutional position of the State
within the framework of the Constitution of India, excepting only the Constitution
of the state government framed in 1956 which came into force on 26th January,
1957 8 regulate matters of internal administration.

" The Constitution of J and K neither stands on its own, nor does it have a
legal status superior o, or separate from, the Constitution of India, it is rather a
creature of the Constitution of India and slight exceptions or alterations conceived

initi¢] and K Constitution are expressly allowed by the Constitution of India by the -
" Constitution (Application to Jammu and Kashmir) Second Amendment Order,

1958: There have been subsequent amendments and changes in the legal relation-
shipbeiween the Jand K State and the Union of India to such an exteht that no article
of the'Constitution of J and K is at variance with the Constitution of the Union of
Indid...

2. .wmn n._n nonmcEco: {Application to Jammu and Kashmir) Crder, GMA published with the Ministry

of H.ms. Notification No. S.R. 1610, dated the 14th May, 1954, Gazelte of India, Extraordinary, Pant
u sce. 3, p. 821, as amended from time 1o time.
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Union of India is a Union of States under article 1 of the Oo:mm?mo: of

india and J and K forms a part of the territory of India under article 1(3). Neither the

Union of India nor the State of J and X can cede away any territory of the State of
Jand K, rather itis obligatory, legally and otherwise, on the partof the Union of India

and the State of J and K to reclaim the territory lost to Pakistan at the time when

Em:mam_m of Kashmir acceded to the Union of India. w:s;E.Q. the Union of ?&m
is duty bound to defend every inch of the territory of 7 and K State as well as other
territory of Ea Union of India.

Not only the people residing in the State of I and K are citizens of :a_m but
also those who have migrated from J and K to Pakistan or are residing in the’

occupied territory of Kashmir, the only difference co:._m that in the case of first

category of people intentions aré obvious whereas in the other two categories

intentions are to be expressed. There are no separate citizenship laws for the people -

ofJand K; they are governed by the citizenship laws passed by the F::Esn:ﬁ from.

time to time. The fundamental rights conceived in Part ITI of the Constitution of -

India and the resultant jurisprudence has always extended 1o the State of J and K
and the judicial system of the State is under the supervision and superintendence of
the judicial system of the Union of India. Itis possible for the Parliament to diminish,
increase or merge the territory of the State of J and K in the same way as it.can do

inthecase of other states with a difference that a pricr consent of the state législature
has 1o be obtained. The provisions of Part X] of the Constitution of the Union of

India (i.e. Relations between the Union and the States) apply to the State of J and

K with all its essential characteristics and attendant obligations. The legislative .
powers of Parliament enumerated in the Union List extend to the state, ipso facto, |

and any law passed by the State of I and K of whatever natere and content, if
repugnant to the law passed by the Parliament shall, o the extent of ‘such
repugnancy, be void. Although Parliament have no power to _omaHmH with respect
to the State of J and K in national interest in the manner provided in article 249, yet

during a proclamation of emergency under article 352, the legislative power of

Parliament in relation to J and K extends automatically to any matter, as in the case
of other states in India, and laws of the J and K mSS if inconsistent with laws made

by Parliament of the Union of India, shall be void to the extent of such repugnancy
and inconsistency. Parliament’s plenary powers regarding treaties and intema- -
tional agreements under article 256 are subject to the restriction that no decision -

affecting the disposition of the State of T and K will be made without the nomnnn.mpno
of the government of J and K. Be it noted that all fetters or restrictions pldced on
the executive anywhere in the Constitution apply equally to the State of Jand K.

The most novel and important relationship in addition to obligations of
states and Union of India concerning administrative relations (articles 256 arid 257),
the State of J and K is under further legal obligation that its executive power shall
be exercised to facilitate discharge by the Union of its duties and responsibilities
under the Constitution of India, The State of T and K has to cooperate positively with
the Union of India as it has strategic and other serious implications for the Union of
India, If so required, the Union of India shall acquire or requisition property. within
the state on behalf, and at the expense, of the Union of India. Similarly, the State of
Jand K is under an obligation to transfer any property belonging to the State to the
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Union, if required by the Iatter, From constitutional and _nmm_, point of view, article
370 is completely hollow and is not sacrosanct at all. The argument that article 370
guarantees special status to the State of ] and K is devoid of any substance, At best,

it has been misconstrued for the last four decades for various partisan ends.

II_ ARTICLE 370 IN OPERATION

" Article 370 falls in Part XXI of the Constitution under the title “Tempo-
rary, Transitional ahd Special Provisions”. The Preamble toarticle 370 also speaks
of temporary provisions with réspect to the State of J and X and the laws made in
the conrseof last forty years, some of which have been mentioned earlier, have made
such inroads in the article that nothing much of it is left intact. Article 370 has been
completely overridden by the subsequent instruments of accession as well as
extension of laws made by the Union of India so much so that article 370 by itself
has become otiose. The argument that article 370 gives a carte blanche to the State
of T and K not only to subordinate the Independence Act, 1947 but also the
Constitution of India is not only erroncous but also mischievous. Article 370 was
not, and has never been, conceived of as a permanent phenomenon of the Consti-
tution of India and thus all laws made and extended to the State of J and K by the

Union of India cannot be withdrawn or put in abeyance. Article 370 is dead wood

and it needs to be chopped off from the Constituition. The earlieritis done, the better
it would be for the Indian polity.

The crux of the matter is that article 370 has always been made use of by
the political forces in the country throughout the last forty years to the compiete
detriment and subjugation of the people of J and K. Under the garb of article 370,
Sheikh Abdullah converted the Kashmir valley into his personal serfdom. Gulam.”
Mohd. Bakshi who replaced Sheikh Abdullah as the Chief Minister of J and K too
made use of the same article 370 for his personal ends and never allowed functional
democracy to take roots in the soil of Kashmir. As and when Bakshi was pulled up |
for his political errands by the Union of India, article 370 was used as a shield for
his political adventurism. Under the garb of article 370, no election worth the name
was contested honestly and within the constitutional requirements, Bakshi’s politi-
caladventurism was so great and ominous that he cared the least for the Constitution
of India and that of the State of J and K. In order to use article 370 to the best of his
advantage, Bakshi declared all permanent residents of the State of J and K as socially
and educationally backward except the bare minority of Kashmiri Pandits. This
signalled a death knell for the secularism of the State of J and K and ultimately
insulated the Kashmiri Muslims from the rest of the country. The reservation policy,
although primarily aimed at bettering the lot of socially and educationally backward
classes was actually made use of by the political powers in such a way that the
Muslims started getting discriminated against the Muslims in the valley, the Dogras
against the Dogras in Jammu and the Kashmiri Pandits had to fend for themselves,

Likewise, article 370 was used by the political forces for no._d.u_ﬁa
balkanisation of the three regions of the State of J and K, viz. the Kashmir valley,
..F:..:E. and Ladakh. After the exit of Bakshi and with the installation of Sadiq asthe
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Chief Minister of the State, ariicle 370 was further exploited towards the disintegra-
tion of the State into three hostile regions. Previousty, the State was conceived of
asone entity and all the officials and other governmental machinary was used to be
transferred inter se the Lhree regions but by the end of Sadiq’s regime the three
regions had started coming to loggerheads. Kashmiri Muslims were made to believe
that they were not safe in Jammu and the Jammu people were not safe in Kashmir.

During the second stint of Sheikh Abdullah’s Chief Ministership, the
Kashmiri Muslims were openly encouraged to defy the laws made and extended to
the State of J and K, by the Union of India. It is on record that Sheikh Abdullah
while in Delhi would pretend o be the most secular whereas in the religions
congregations on Fridays in Kashmir he would raise the bogy of article 370.
Farookh Abdullah too did not miss any opportunity in taking advantage of article
370 as and when it suited him 10 remain in power. However, the fact remains that
in the process, the people of J and K have been cheated of their due importance in
the Union of India by the erstwhile political powers.,

Another piifall of article 370 was that under the garb of special protection,
.the Muslim religious preachers were specifically invited from Deoband and Aligarh
and made incharge of the mosques and other social or religious places in the
Kashmir valley. These so-called religious preachers spread all types of cannardsand ,
preached fundamentalism of absolute crudity, To cap it, article 370 became a
passport for all the incompetent and less meritorious Muslims of the other states
especially of the UP., to join the administration and higher echelons of the
Government of J and K State. These so-called secular Muslims left no stone
unturned in spreading communal venom during their stay in the Kashmir valley.
Because of the shortage of jobs, future prospects and calumny of politicians, the
Muslims of the present generation of ihe State of J and K have fallen an easy prey
to secessionist and subversive forces as throughout their career they have been told
that they are a separale nation not completely merged with the Union of India.

Article 370 needs 0 be repealed forthwith for it conceives of double
standards. On the one hand, it gives the impression that the J and K State has aspecial
status and is a separate nation, while on the other, the people of Kashmir have been
denied the fruits of democracy, socialism and secularism. Article 370 has become
astumbling block for the Kashmiri Muslims to reap the benefit of the fully biostrous
Constitution of India. The chauvinists of status quo of article 370 are out i hanm -
the people of Kashmir, By virtue of this article, the Muslims of the Kashmir valiey
have become suspects in the eyes of the rest of India. Geographically, it is the
Muslims of the valley alone who hanker around article 370, whereas the people of
Jammu never Lalk about it for the simpie reason that the people from the Jammu
region are socially, educationally and industrially closely connected and linked with
the rest of India. The Buddhists of Ladakh have already been provided with an
extraordinary constitutional protection and thus they are least bothered about article
370.
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. mon the healthy ané_onnﬁnﬁ and mnoso_.n_o growth of the people of J and
K Em% need industrial, agricultural and entrepreneurial infrastructure. There has
been hardly any development in these directions. The reason being that article 370
acts as a damper for industrialists from other parts of the country to investin the state
and the investments made by the government in various public sector undertakings
bave been completely eaten away by the politicians of the yore. In terms of natural
resources, three-forth of the forest cover of Kashmir has already been denuded by
the so-called politicians of every hue enriching themselves and filling their coffers
to the maximum.

Kashmiris” sense of belonging with the rest of the people of the Union of
India has been thwarled by the very article 370 and the politicians under this
umbrella have been saying one thing at the level of the Centre and quite different
in the closed environs of the valley. Every now and then the politicians have used
article 370 as a whipping rod to measure the pliability of the powers at the Centre.
It cannot be justified by any streich of i imagination that the State of ] and K be given
a preferential treatment and its people should not be allowed to share the fruits of
political, social and economic development with the rest of the Union of India. The
environment created by article 370 has stiffed the people of Kashmir too much.
Kashmiris have come of age and there is every reason 1o remove the protective
shield from them so that they can compele with the people of the rest of India as co-
equals and not inferiors,

HI HOW TO ABROGATE ARTICLE 3707

The case for abrogation of article 370 is a historical necessity and a
constitutional imperative. There is no legal fetter of whatever kind on the power of

‘the Union Parliament to amend, abrogate and delete any of the articles of the

Constitution including article 370. This power of Parliament, however, is subject
only to one limitation that such laws should not alter the basic structure of the
Constitution as held by the Supreme Court in cases such as Kesvananda Bharati?

Minerva Mills,* etc. Article 370 does not purport to strengthen any of the basic
features of the Constitution, rather the truth of the matter is that it is a dubious device
to thwart any or all the basic structures of the Constitution and can by no stretch of
imagination be given the status of one of the basic features of the Constitution. The
scheme of article 370 was that initially when a state has acceded, annexed ormerged
in the Union, it may require some breathing time to completely merge with'the rest
of the Union of India. It never meant that article 370 will be conferring on the State
of I and K a very special status and has a freedom or liberty even to cede away from

.the Union. Article 370 cafi never be considered superior or controlling the content

of article 368 which contains in it the procedure and power to amend, vary, change

Cor Hmmoa any or all articles of the Constitution including the Chapter on Fundamen-

tal Rights. Atticle 368 stands higher, primordial and industructible article of the

3. .ﬂ.,m.nnxnah_&n Bharati v. State of Kerala, AIR 1973 SC 1461.

4. Minerva Mitls v. Union of India, AIR 1980 SC'1789.
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Constitution, If article 368 is supposed to be suberdinate to article 370, Em:...cw a

logical interpretation, the Chapter on Fundamental Rights becomes subordinate'to -

article 370, which would not only lead to iilogical but absurd results. Theré'is no
need to convoke a Constituent Assembly either of the State of J and X or that of the

Union of India to abrogate article 370 from the Constittion of India. The m.En_o has "
already impliedly béen mcnomm"oa by the Constitution {(Application to J mBE: and

Kashmir) Oan_. Gmh

There is no limitation on the Union Parliament to abrogate article 370, In
the normal course of events, the Parliament while amending the lists in the Seventh
Schedule needs aratification of not less than half of the legislatures of the states and
under no circumstances it can mean that the consent of the State of J and Kisa
necessary condition for amending the Seventh Schedule. The State of J and K

acceded to the Union of India with full knowledge that it shall be a constituent of.

the Union andnotitscolony. Article 370 has been interpreted to conveyio the people

of the State of J and K, especially the Muslims, that they are not equal partners of

development. It has further made the people of J and K dwarfed, exploited and feel
insecure in such a way that the politicians have a field day in exploiting 50_.: 5%0
best of their advantage.

Let the people of ] and K be fully integrated with the rest of the H_a_mam s0
that they feel a sense of pride, participation and get elevated to a level of freedom
and freshness so that they are saved from the political treachery and the- ﬁamcnm
hotch potch in the State.

IV DISPASSIONATE VIEW

If a dispassionate view of article 370 is taken and a real assessment is- -

made, the conclusion would be obvious that the Muslims in the valley have been
exploited, expropriated and blunted in the course of last forty years, Invariably,
without fail, Muslims in the valley have been denied the fullest freedom to develop,
thrive and prosper in a competitive and healthy environment. Whenever and
wherever the Muslims from Kashmir wanted to compete with the rest of their

brethren in the Union of India, every time they were told by the politicians of the

yore that they are a class by themselves and have to live on the doles and crumbs
given to them by the Union Government. Article 370 further thwarted the proper
implementation of rights, duties and obligations of the State vis-a-vis the people and
the people infer se.

The argument that any action taken in pursuance of article 368 shall be null
and void is devoid of any substance and shorn of political reality as the region of

Jammu has neither to gain nor to lose by the abrogation of article 370, As the things.

stand today, the people of Ladakh have already been given the status of Scheduled
Caste and Scheduled Tribes, there is no reason why only the Kashmin Muslims
should remain scapegoats for all and sundry political adventurism, be that of
Congress, National Conference, Janta Dal or the sccessionists. Does Mufli Mohd.

since the day he became the Union Home Minister have aright to say that article 370
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shall not be abrogated? Does he really represent the people of Jammu and Kashmir
in any manner? Is he not the representative of the people of Muzaffar Nagar? If

article 370 is sacrosanct and an article of faith between the people of Kashmirand

the Union of India, how can the writ of Mufti Mohd. extend to the people of J and
K ? How was it possible for the Union Governmerit to appoint a separate minister
for Kashrmir affairs and_proclaim the'governor’s rule there? This was possible only
cmnmsmn article 370 is dead, long live article 370 !

Let not the argument for the continvance of article 370 be a guide for the
other states, especially the State of Punjab, which can say that the Anandpur Sahib
resolution for being true reflection of the democratic decentralisation and the Sikhs
do not distingnish between miri - and piri should constitute the basic feature of the
Constitution, which is beyond the amendability of the Union Parliament. Such an
argumenit would create havoe to the quality of the Indian Union.

To sum up and in the context of the present day ills facing the nation , it is
important and imperative to abrogate article 370 from the Constitution lock, stock
and barrel so that we can redeem the pledge given to our countrymen including the
people of Jammu and Kashmir.

Avutar Krisnen Koul*

. *  Professor of Law, Law Centre T0, University of Delhi, Delhi.
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THE RIGHT TO FOOD

WHEN A poor person utlers before another Bhagwan sab ko roti de (God, give
bread to all), his prayer indicates something which is the most vital need of every
living individual, viz. food. He may not be knowing that he has a right to food at the
national level, indirectly, if not directly at least, which has been incorporated in the
Constitution of India as a fundamental right under article 21 and under many other
provisions of ihe Constitution dealing with diréctive principles of state policy such

as articles 38, 39, 41, 43, 47 and 48. He has aright to ask the government what he

is praying from God. The poor man is not aware that international law also pleads
his case in many instruments, e.g. the Preamble to the Covenant of FAO provides
for*... ensuring humanity s freedom from hunger”; the International Convenant on
Economic, Social and Cultural Rights incorporates that “the States Parties 1o the

present Covenant recognize the right of everyone to ... adequate food ..." if the

country has ratified the Covenant. [tisremarkable that he is praying to God to give
bread to everyone, and not only 10 him, or to his family; he is making no distinction
between Lhe poor in the East or West, North or South. It is also notable that he is
praying only for “bread” (subsistence need) and not for “bread and butter” (ade-
quate food) as the phrase goes in the English language. Inhis conceptof distributive
Justice and a world order, at least bread must be available to all as that is required
for “minimal subsistence” or is the most basic need and he knows well, and rightly
50, that today he is living in a world where that is not so.

I RIGHT TO FOOD IN INTERNATIONAL LAW
The right 1o food (or adequte foed) has been recognized as a human right

-in a number of instruments within the framework of international law.

(a) The constitutional responsibilities of FAO—ensuring humanity’s freedom
from hunger——are such that the entire programme of thal organisation is a contri-
bution to the advancement of certain fundamental human rights and, in particular,
the right to food.

(b) The Universal Declaration of Human Rights (1948)

Article 25(1) lays down : “Everyone has the right 10 a standard of living
adequate for the health and well-being of himself and his family, including food-...”
Many other articles also have a bearing on the point-—Artitle 3 provides that

“everyone has the right to life ... *; Article 22 relates to the realization, through .

national effort and international cooperation, economic, social and cultural rights.

{¢) The International Covenants on Human Rights

. While ‘right to food’ (or adequate food) is an economic right and directly
falls within the purview of the International Covenant on Economic, Social and
Culwral Rights, it will amount to negligence to take no notice of some important
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provisions of the International Covenant on Civil and Political Rights, specially
Article 6 which proclaims that “Every human being has the inherent right to Jife.”
In 1982, the Human Rights Committes observed that the expression “inherentright
tolife” could not properly be interpreted in a restrictive manner and that protection
of the right requires States to adopt positive measures rather than merely refraining
from certain prescribed measures. P.N, Bhagwati J in Francis Coralie v. Union
Territory of Delhi ' made similar observations in the lollowing words:

[Tlhe right 1o life enshrined in Article 21 cannot be restricled to mere
animal existence. It means something much more than just physical
survival.

.. The Human Rights Commitiee specially laid down that it would be
desirable for state Parties to the Covenant “to take all possible measures to reduce
infant mortality and (o increase life expeclancy especially in adopting measures to
eliminate malnutrition ..."”2 It is, however, Article 11 of the International Covenant
on Economic, Social and Culiural Rights which is the most importaat single
provision relating to the right to food. It lays down .

1. The States Parties to the present Covenant recognize the right of
everyone (o an adequate standard of living for himself and his family,
including adequate food, clothing and housing, and 1o the continuous
improvement of living conditions., The States Parties will take

"+ appropriate steps {0 ensure the realization of this right, recognizing to
this effect the essential importance of internationai co-operation
based on free consent.

2. The Suates Parties 10 the present Covenanl, recognizing the fun-
damental right of everyone to be free from hunger, shall ke, indi-
vidually and through international co-operation, the measures, in-
cluding specific programmes, which are needed:

_{a) To improve methods of production, conservation and
distribution of food by making full use of technical and
scientific knowledge, by disseminating knowledge of the
principles of nutrition and by developing or reforming
agrarian systems in such a way as 10 achieve the most
efficient development and utilization of natural resources;

(b)Taking into account the problems of both food-import-
"ing and food-exporting countries, 1o ensure an equitable
.. distriubtion of world food supplies in relation to need,
FAQ in its 1981 report on implementation of the Covenant fully realised
the importarice of this provision when it observed:
tis -.» widely recognised that by adopting the measurcs indicated in

1. AIR 1981 SC 746 ar 752,
2. Report &wrg,m&.:a: Rights Committee, GAOR A/37/40, annex. V, paras, 1 and 5 (Supple. 40)
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Art. 11.2 of the Covenant the international community would bé ina
position to eliminate completely the present state of chronic. malnu-
trition and under nourishment and to mitigate nozmanac_w 5@
effects of calamities.?

(d) Other International Instruments

Besides the above provisions, an important step was taken in this direction
in 1974 when the World Food Conference adopted the Universal Um\n_mam:o: onthe
Eradication of Hunger and Malnutrition which proclaims, inter alia, that : :

(E]very man, woman and child hag the inalienable right to be free
from hunger and malnutrition in order to develop fully and maintain
their physical and mental faculties. Society today already POSSEssEs
sufficient resources, organizational ability and technology arid hence -
the competence to achieve this objective. Accordingly, the eradica-
tion of hunger is a common objective of all the countries-of the
international community, especially of the developed noanﬁnm E_u
others in a position to help.*

The Twenty-third Conference of the FAO held in Rome _uognm: 9- 28 No-
vember, 1985, unanimously approved a World Food Security OOmenr.ﬁEn: calls
on all Governments, Non-Governmental Organisations (NGOs) and individuals to
commit themselves to the aims of World Food Security, namely that all peoples will
have access at all times to the basic food they need. The Compact, which is riot
legally binding, sets out the moral values and lines of action which should guide
Governments, NGOs and individuals in attaining the commonly shared objective
of improved world food security and the elimination of hunger and Em.E:,_HEo:.u

In 1983, the Commission on Human Rights through the m:w.-.GoBBmmmwo:
on Prevention of Discriminaticn and Protection of Minorities appointed Asbjorn
Eide as a Special Rapporteur to make a study on the Right to >a8:m8 m,oon asa
Human Right.

The General Assembly of the United Nationsat its Annual Ewn:_._mm.: 1985
passed a resolution,® which is very important on the issue of ‘right to food’. It states:

The General Assembly recalling the Declaration and the programme -
of Action on the Establishment of a New International Economic
Order, contained in its Res. 3201($-VI) and 3202 (S-VI) of 1 May,
1974, the Charter of Economic Rights and Duties of States, contained
in its Res. 3281 (XXIX) of 12 Dec. 1974, Res. 3362 (S-VII) of 16

w

1 E/1981/22, para, 2.,

4. Report of the World Food Qae«m.‘manm Rome, 5-16 Nov. 1974; Human-Rights : Lh...a_ﬂhan:oa&.
Internationgl Instruments (U.N. Publication, mh;nm No, E. 83 XIV. 1), para. 1, p. 138, '

G.A. Res. 40/176.

6. G.A.Res. 40/181, ,

wn
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Sept. 1975 on Development and Intemnational Economic Coopera-
tion, and the International Development Strategy for the Third United
Nations Development Decade, contained in the annexe to Res. 35/56
of 5 Dec, 1980;

Reaffirms the Universal Umnum_.mco: on So mﬁm&om:on of Hunger
and Malnutrition 4dopied by the World Food Conference (1974)

- stressing the imperative need to keep food and agricultural issue at the
centre of global attention;

Streesing the urgent need for the international community in its de-
velopment efforts to-take determined actions towards the elimina-
tion, inter alia, of poverty, hunger and malnutrition...

Reaffirming that the right to food is a universal human right which
should be guaranteed to all people ...

Reaffirming that urgent action should be taken to increase food pro-
duction, which is one of the most important elements in meeting the

food needs of the developing countries and that, in this regard,
sustained efforts at the national, regional and international levels
should be pursued and that the national food strategies, plans and
programmes of developing countries should play a central role in the
process of establishing priorities in coordinating national and inter- .
national funding and in the application of technology in order to
enable them to achieve self-reliance. _

Similar stress was laid down on the ‘right to food’ in the U.N. General

Assembly Resolutions 41/191 (Dec., 1986), 42/120 (7th Dec., 1987) on New .

International Humanitarian Order, 42/121 on Intemational Cooperation in the
Humanitarian Field, 43/190 (20th Dec., 1988) on strengthening technical coopera-
tion among developing countries in food and agriculture, General Assembly Reso-
lution 43/191 (20th Dec., 1988) regarding food and agricultural problem re-
affirmed that the right to food is a universal human right and welcomed the
conclusions andrecommendations of the 14th ministerial session of the World Food
Council held at Nicosia” from 23 to 25 May, 1988 and in particular, the Cyprus
Initiative® against hunger in the World and called upon the Governments and
International and Non-governmental Organisations to assist the World Food Coun-
cil fully in implementing :._m Initiative.

From the moamo_am survey, it may be concluded that the right to »,ooa (or -
“adequate food) isahumanright in international Iaw. An argument has been putforth

that the right 1o food is not an individual right but rather a broadly formulated
programmc for governmental policies in the economic and social fields.? But this

GAOR 431h session, Supple, No. 19(A/43/19), pt. L.

Id., pt 1L

E. Vierdag, “The Legal Nature of the Rights Granted by the International Covenant on Economic,
Social and Culoral Righis”, 1X Nedherlands Yearbook of Intl. L. 103 (1978).

©m




130 . DELHI LAW REVIEW

: criticism ignores the fact that Article 11 of the Covenant, dealing with the right to
food, recognizes it as “the right of everyone™, and thus it is expressed as a human
right pertaining to individuals and not as a broad proposition. The criticism that this
right is merely programmatic implies that broad programming for implementing
other human rights is not necessary. But this is also not correct. A goverriment has
to make a programme for eradicating the evil whether it is hunger, tortare or a
widespread pattern of disappearances.'®

Ithas also been pleaded that economic righis like the ‘right to food” are not
legally enforceable; their implementation is a matter of politics and not of law and
hence not a matter of right.* But it is highly questicnable, whether an enforcea-
bility test can appropriately be applied in order to ascertain whether atight can be

- deetned to be part of international law.'? It has been argued that “ one cannot simply
‘transplant’ conceptions and ideas derived from municipal legal systems into
“international law, because ofien these are notattuned to the realities of ma&immoza
relations ... It isthe exception rather than the rule that norms of internationgldaw can

_be enforced through courts of law".!? .

s

Realising that food is a basic necessity for survival, and adequage food is

a necessity for a satisfactory livelihood, the question is how can the right io food be
realized for everyone throughout the world? For this purpose it has been suggested
that (i) production should be increased through land settlement and reclamation,
soil conservation, irrigation and the introduction of more advarced apticuliural
techndlogies including the use of pesticides and of fertilizers, and (ii). family
- planning and population control should be made more popular, But these alone are

not sufficient. A new concept of “food entitlement”, has been manoacoog.w_s&mo: is

: ~ notalegal but rather a social scicnce concept. It helps to focus on two'aspects
of Lhe food problem : (a) on the assets controlled by persons seeking to obtain food;

and (b} on the availability and cost of food products. It helps to underlint the fact

thateven if food is available and in abundance, such availability does riot wm_v those

L who do not have the necessary assets to command food at the conditions prevailing

, consumption cannot be captured in a simple formula.

But as lawyers, our primary concern is that the right 10 food should not

S : \.EB.E: an empty slogan. For that purpose what is needed is (i) a clearer definition
- of its material content, (ii) the form of instrument in which it should be fermulated,

10. U.N. Dec. E./Cn.4/Sub.2/1984/22, p. S.
. 11. Supra note 9.

12. Supra note L0. . ' 3

13. G.J.H. Van Hoof, “The Legal Nature of the Rights Contained in the Intemalional Covenant on
Economic, Social and Culwral Rights: A Rebuttal of Some Traditional Views”, paper presented
atthe Conference on the Right to Food, Woudschoten, Netherlands, June, 1984, p. 5, quotedin supra
note 10

14! U.N. DOC. E/CN.4/Sub.2/1984/22/Add.2.
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. .in the market. However, the relationship between food production, exchange and.
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and (iii} suitable machinery for its wac_nimasz.o?a The observations of the
International Association of Democratic Lawyers (France) on these issues are very
pertinent and worth consideration.!¢

II THE CONTENT OF THE RIGHT TO FOOD HAVE
FOUR DISTINCT ASPECTS

Au.u.q.rm Right to Subsistence

The governments of States where part of the population is suffering from
scarcity of food, have an obligation to make sure, 10 the best of their ability, a
distribution of the available food resources in such a manner that scarcity may end.
Atthe same time, the States which produce enough food for their own requirements

have an obligation to ailocate part of their surpluses to feeding population suffering
from malnutrition. .

- {b) The Right to Specific Technical Assistance

, . ,.Cwamn this, the industrialized States should contribute to the organization
of am<£o_u5m .nqo.mons adopted to the immediate needs of populations suffering
from E.ﬂ::ﬁcoz so that the latter become self-reliant and self-sufficient in food
production and storage, by transferring suitable wchnology.

{©) .E.m Right to Information

- This relates to the problem of family planning and birth control and a
BS::.nS.m,S:ama of education is necessary here.

" The above three rights can be achieved under the supervision of Inter-gov-
emmental and Non-governmental organizations.
(d) H_.,w..,wm,wrs to Structural Reforms _ _

L ._Hrmw.qo_mﬁm. to the problem of agrarian reforms. States suffering from

malnutrition are under an obligation to distribute all available land in such a way as

to enable the local communities to achieve self-sufficiency in food.

, ,. .d.:ﬁ.. theright 1o food (oradequate food) implies rights and obligations for
all EE& concemed, ie. Stales with populations suffering from malnutrition,
m.ﬁ.om with food surpluses, Inter-governmental and non-governmental organiza-
tions and the assisted persons themselves,

114 .__.mn_»r INSTRUMENT ENSURING THE RIGHT TO FOOD

" The most effective way is to embody the right in a special international

15.-UN. Doc. EACN.4/Sub.2/1984/22/Add 1, containing reply of the Inlemational Association of
: _unaonau.n‘rwiu_oa (France) in response 1o the leuer of November, 1984 by the Special
.+ Rapporienr. - . .
_m._...w_.k. ..
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Convention. This, however, may take time and, therefore, in the interim ﬁonon the
United Nations General Assembly may adopt a normative declaration in consulta-
tion with the most closely concerned states including non- mQ«dEEo:BH E.mm::mm-
tions.

IV IMPLEMENTATION OF THE RIGHT TO FOOD

“- An international supervisory machinery may be instituted for this purpose
either within FAO or the United Nations, which may be made responsible for
monitoring the application of the Convention or Declaration. The states and the
NGOs concerned should be placed under an obligation to report to it regularly on
the application of the :w_.: to food. Private individuals and NGOs should be entitled
to bring problems arising from any failure to apply or any violation of the

Convention or Declaration before the domestic courts and tribunals. In other

words, either all or part of the substantive provisions of the Convention or Decla!
ration should be directly applicable in the internal legal system.

V CONCLUSION

. While states have recognised that freedom from hunger is 4 fundamental

human right and that everyone has the right to adequate food, chronic hunger and :

malnutrition represent the most compelling dilemma of our times. Millions
continue to go hungry and malnourished. They are clearly deprived of their rightto
food, with disastrous consequences including the death of millions of children. Thé
conditions facing the rural poor, the landless peasants, the un-employed urbarn
dwellers—the so-called marginalised sectors of the population of the developing
countries— are steadily deteriorating,.

The human right to food cannot be guaranteed withouta significant degree
of socialization of food production and distribution at the national and global level.
The most important issuc is “to specify the internal and external obligations of
states” and thereby “to establish a basis on which governments and other actors can

be held accountable for the impact of their aclivities on the realization or non- |

realization of the right to food.” The production of foodgrains has considerably
increased at the rate which is by and large slightly higher than that of the population
growth. There are no simple solutions to the problem but signs of hope are there.
The most _Enonmﬂ of these is the growing numbers of people whoare Hnnomz_m_nm
the reality and nature of intcr-dependence among nations.

J.N, Saxena*

1

*  Professot of Law, Campus Law Centre, Faculty of Law, University of Delhi.

THE TRIAL OF NORIEGA IN UNITED STATES -
SOVEREIGN HzgczHﬂ.% BARRIER

THE TRIAL of %nomon_ _umnma_mz Dictater Manucl Antonio Noricgain the United
" Stateson drug trafficking charges hascaptured the attention of international lawyers
and politicians. Noriega is accused of using his power as the head of Panama’s
intelligence unit, its military and the entire country to give aid, comfort and shelter
to Columbian cocaine traffickers. Noriega allegedly used Panamian soldiers ag
body-guards for Colombian drug traffickers, allowed military planes and airfields

_ tobeused fordrug shipments, provided the traitickers with intelligence information

about U.S. anti-drug operations and sent armoured cars 10 transport drug money.
The accusations state that by utilising his official position, Noriega and his trusted
associates were able 10 assure drug traffickers that Panamian mililary, customs and
law enforcement personncl would not interfere with their operations in Panama as
long as substantial fees were paid to Noriega. The U.S, authorities claim that the

. money attracted Noriega to drug trafficking. They say that they have identified at

least 10 mitlion dollars kept in European banks by Noriega, who rose from a poor
family and suppiemented his 60,000 dollar annual salary with interesis in ¢asinos,
liquor stores, news media outlets and banks. Noricga allegedly loved money and
luxury and his prime motivation scemed to be money. In April, 1989, the United
States imposed a total financial, and nearly a total economic, blockade of Panama.
However, the economic sanctions imposed by the United Staes failed to Eoé:&ro
drug trafficking activitics of Noriega. Finally, the United States launched armed
invasion against Panama. The Vatican gave refuge to Noriega in its Panama mission
because Noricga reportedly threatened to order massacres. On 3 January 1990, the
surrender of Noriega was accomplished by extreme diplomatic pressures from
Vatican representatives who even told Noriega that they might move their embassy
and leave him alone in the compound surrounded by the U.S. soldiers and an angry

populace. On his surrender to U.S. troops, Noriega was flown 1o Florida where he .

made a court appearance the following day charged wilh drug trafficking. On 5
January 1990, Panama’s new govermment passed a decree and dismissed Noricga
as Commander-in-Chief of the Panamian defence forces and stripped him of his
rank as General. Noriega was also sacked from his post as head of the Panama’s
defence. forces. Noricga cpisode has led to the emergence of the following
international law issues: Firstly, whether the act of the United States consisting of
armed invasion of Panama with a vicw to topplc and capture Noriega violales
international law, and secondly, whether the Florida court lacks jurisdiction to try
Noriega because he was a head of State and, threfore, immunc from prosecution.
The present study is focussed on the examination of the etfect of the rule of
sovereign immunity on the jurisdiction of the Florida court to try Noriega.
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I CONCEPT OF SOVEREIGN IMMUNITY ,

The tlerm ‘sovereign immunity® originates from the maxim par in parem
non habet imperium (equals have no jurisdiction over one another), which in trn
is grounded in the principles of independence, soversign equality and dignity of
States. The traditional intemational taw is dominated by the theory of ‘absolute
sovercign immunity® which entitles a State to invoke jurisdictional immunities
irespective of the nature of its sovereign activities. With the increasing involve-
mentof States in commercial activities, the pressures towards limiting jurisdictional
immunitics have grown apace. At present, the absolutist approach (o jurisdictional
immunities stands outdated. A restrictive doctrine has w_anwaa. which denies
immunity when a foreign Stale claims it in regard to an aclivity or property that is
commercial rather than public, that belongs 1o the sphere of jus gestionis rather than

1o fus imperii. The purpose of the restrictive theory of sovereign immunity is o try

to accommodate the interest of individuals doing business with foreign govern-
ments in having their legal rights determined by the courts with the interest of
foreign govemments is being frec to perform certain political acts without under-
going the embarassment or hindrance of defending the propriety of such acts before
foreign couns. The dilemma, however, surrounds the issues: What criteria deter-
mine whether the foreign State’s aclivily or property is private rather than public ?
Are these criteria of inlernational _mi ?

I E~>O,_.—GF OF STATES

(a) United Kingdom

The English courts seem to have developed fancy for the doctrine of
absolute immunity. In Kahan v. Federation of Pakistan,' the plainti[f had entered
into a tontract with the Pakistan Government for the supply of sherman tanks. One
clause of the contract empowered the Government 10 submii to the jurisdiction of
the English courts. When the plaintiff instituted proceedings for breach of the
contract, the defendanis pleaded immunity. For the plaintiff, it was argued (a) that
sovereign immunity did not exlend (o trading contracts and (b} that the contraciual
clause arnounted (o a voluntary submission 1o the jurisdiclion of the English courts.
The Court of Appeal rejected summarily the first argument, As regards the mmoo:a

. argumcul, it held: .

[Oin ‘the authorities.....a mere agreement by a _;o_.o_mq, sovereign,
such as'thal contained in the clause of the contract here sued upon,
to submit to the jurisdiction of the English courts docs not suffice
to give those courts jurisdiction..*

Lord Denning, however, made an earnest endeavour 1o break the shackles

3. {19512 KB 1003.
la. fbid

e PR

8 AT 1A% o e ey

FULEES

TRIAL OF NORIEGA 135

“of So mcmo__._ﬁ theory in Rahimtoola v. Nizamof Hyderabad.* This case concerned
aclaimi Bgo:ow standing in the account of the Nizam in an English bank which had
been n.mbamnndn without authority into the name of theé mubn:m:n who was High
OOEBEEQ.E. for Pakistan in London at that time. In an action brought by the
Nizam, the appellant pleaded sovereign’ immunity. The House of Lords unani-

: mously upheld the plea, Lord Denning, in his sgparate opinion; broke out of the

.ooamnom of msmrm__ case law on sovereign immunity by stating :

Eﬂ seerns to me that at the present time sovereign immunity should
. not depend on whether a foreign Govemment is impleaded, directly
o_. indirectly, but rathiér on the nature of the dispute. Not on whether
nonnpnn:_m rights had to be decided, but on the nature of the conflict.
Is it'properly cognizable by our courts or not? If the dispute brings
"into question, for instance, the legislation or international transac-
| tions of aforeign-Government, or the policy of its executive, the court
should grant immunity if asked to do 50, because it does offend the
dignity of a foreign savereign to have the merits of such a dispute
_-canvassed in the domestic courts of anothercountry; but if the dispute
..concerns, for instance, the commercial transactions of a foreign
Oo<o_.=5n=ﬁm=a=§mom properly within the territorial jurisdiction of
oE courts, there is no ground of immunity.?

“Itis worth noticing that the majority of the Lords in that case dissaciated
anmn_cnm from Lord Denning's bold approach, Inspite of Lord Denning’s con-
vincing views, the doctrine of * absolute sovereign immunity’ reigned supremein
m=m_m=n... However, Lord Denning further developed the restrictive ‘theory of
mo<mao.m= _B:EEQ and formulated the following four exceptions to the rule of
absolute i immunity :

A mo_.a_mz sovereign has no immunity in nnmvwop of land m_Emﬁ 5
7. England;

i) -~ A.foreign sovereign has no immunity in respect of n.c.ﬁ funds in.’
England or money lodged for the umv&_n:ﬁ of creditors;

Pmo_.n_ms mo,_.ﬂd_m: had no immunity in respect of debts incurred in
Rt England for services rendered (o its property in England; and .
Aiv) A foreign sovereign had no _BBE:Q when it enters into a commer-..
. cial transaction with a trader in England and a dispute arises which

- is properly within the territorial Jurisdiction of the English courts.?

ﬁ.o E_:._m om the Privy Council in the Philippine Admiral case® represents

( _oumu_ﬁﬁ m..._._.ch
. fd. A 422
t&s.:wnn v, an:wwgﬁmbacn_..&uﬂni Corporation, (1971) 1 WLR 604; Thai-Ewope Tapioca
Servige v. Govarnment of Pakistan , (1975) WLR 1485. :
- Thai-Eurape Tapioca Service v, Qeeuwaaﬂr of Pakistan, id. at;1400.01,
' .m.__.&ﬁﬁ__.an b&i._.& v. Wallem Shipping (Hong Kong) Lid., (1976) 2 WLR 214..
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- a historic landmark in the development of English law on sovereign immunity. It

broke the tradition and embraced the restriciive doctrine of i immunity as-regards
acticns in rem brought mmm:_m" state-owned vesséls engaged in commercial activi-

ties. Lord Denning re-affirmed restrictive immunity theory in Trendtex Corpora- |

tion case’ by holding that the doctrine of sovereign immunity no longer applied to
ordinary trading transactions and that the restrictive theory should be Bmmana as
being applicable to actions in personam as well as to actions in rem. In neawﬁ&om&
Partidp? the Court of “Appeal was divided. Lord Denning wméﬁ& restrictive
theory while Lord Waller LJ favoured absolute i immunity theory.

The judicial decisionsin the United Kingdom disclose that mam:mr noE.ﬁ
had clung to the rule of sovereign immunity from the jurisdiction long after it :ma

been abandoned in most Western Europeen countries and also in the United mn:nm. ,

Lord Chancellor had expressed the view that legislation was required to o:mEa the
United Kingdom to ratify the European convention on State ::::::J: 1972.8

Accordingly, State Immunity Act, 1978 was passed in United Kingdom. The Act |

restates the fundamental rule of jurisdictional immunity subject to various excep-
tionsspeltout init. In thisrespect, the Actis somewhatat variance with the European

Convention which lists the various categories of cases in which a foreign State .

should not be emiitled to assert jurisdictional immunity and also eitablishes a
residual rule of immunity. The Act founds exceptions to the rule of jurisdictional
immunity on the nature of the transaction in which foreign State is involved. The.
most significant exception relates to the commercial transactions and contractual
obligations falling to be performed wholly or partly in thé United Kin gdom.1°Other
exceptions include coniract of employment between a foreign State and an individ-

ual;"! death or personal injury or damage to, or loss of, tangible property caused by~

an act or omission in the United Kingdom:;*? any interest-of a foreign State in, or its
possession or use of, immovable property in the United Kin gdom; or any obligation

of the State arising out of its interest in, or its possession or use of, any such:’

property;'® patents, trade marks and similarly protected ri ghtsbelonging to a foreign
State, or to an alleged infringement by a foreign State of any patent, trade mark,

copyright or 059. similarly protected right;'¢ membership of a foreign State of a-
_corperate or unincorporated body or partnership which has members other than

State and which is incorporated or constituted under United Kingdom law or is.
controlled from, or has its principal place of business in, the United E:maoﬂ.z m:n

7. Trendtex Trading n.aa_ubwnroa Ltd. v Central Bank of Nigeria, {(1977) 1 AU E R 881 at 890.
8. Appes] from Congresode! Partido, (1978) Q B 500.

9.  Hansard (House of Lords), Vol. 389 (1977-78), col. 1502.

10. The State Immunities Act, 1978, sce. 3.

11. 7d. sec. 14, L

12. 1d., sec, 5.

13. fd., scc. 6, .

14. Id., sec. 7. '

15. Id,, sec. 8.
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cases where a foreign State has agreed in writing to submit a dispute to arbitration. ¢

(b} United States of America \

The letier of Acting Legal Adviser, Jack B. Tate, to the Department of
Justice, of May 19, Guwmnsn_mmmmna_:m stone for the American courts. The *Tate
letter’ was-a stdlement to the effect that, for the future, the policy of the State

“Department would be to follow the restrictive immunity theory in considering

requests from foreign Governments for a grant of sovereign immunity. Thereafier,
restrictive immunity found judicial affirmation in the United States!7

In 1976, the Foreign Sovereign Immunities Act was passed in the United
States. It codifies the international law principle that a foretgn State is entit'ed to
immunity only with respect to its public, not with respect to ils commercial or
private acts. An important feature of the Act is that it vests sovereign immunity
decisions exclusively in the courts and eliminates outdated practice of having a
political institution, namely, State Department, for deciding many of these ques-
tions of law. In other words, the Act secures depoliticization of sovereign immunity
decisions by removing from the executive branch to the judiciary the delicate task
of determining whelher on a particular set of facts, and applying the criteria inherent
in the restrictive theory, immunity should be accorded to a foreign State,

. The Foreign Sovercign Immunities Act, 1976 embodies rules of mSB

immunities and enumerates exceptions to the rule. These exceptionsinclude Em_<o_, -

of immunity by a foreign State;'* commercial activity of the foreign State;'? rights
in property situated in the United States® and money damages against a foreign
State for personal injury or death or damage'to, or loss of, property oceurring in the
United States and caused by the torfious act or omission of that foreign State.

.@ India

In India, there is no séparate legislation on jurisdictional immunities of.

States. However, section 86 of the Code of Civil Procedure, 1908 governs suits
against forcign rulers, ambassadors and envoys. [Lgives expression to the restrictive
immunity theory. It does not bar absolutely the suits against foreign government or
a trading corporationt operated by a foreign government. It makes such suits

conditional upon consent which poses problems. The executive, i.e. central govern-

ment examines the merits of the sovereign immunity. This amounts to executive

16. Id., sec, 9,

17. Victory TransportInc. v, Comisaria General de Abasteciementes Transportes, 351 LR 110(1964);
Isbrandisen Tankers Inc.v. President of India, 101 L M 1045 (1971); Alfred Dunhill of London Ine.
v, Republic-of Cuba,-151 L M 735 {1976).

18. The Foreign Mn<a_.n_m= Immunities Act, 1976, sec. 1605 (a)(1).

19. Id., sec. 1605 (a) (2).

20. 7a., sec. 1605 (a) (4),

" 21 Id., sec. 1605 (a) (5).
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intervention in the judicial domain. The pronouncement on the plea of immunity is
a judicial matter and should not be cntrusted 1o the executive. The incompetence of
the executive o deal with such judicial matters is fu lly exposed in Harbhajan Singh
v.Union of India.? In this case, an Indian citizen unsuccessfi ully sought permission
from the central government to sue the Algerian embassy for recovery of certain
payments duc' to him for some repair f work done by him. The central govemment
had refused permission on the contradictory grounds political expediency and non-
existence of a prima facie case. The Supreme Court criticized thé approach of
central government and emphatically stalcd that the power given to the central
government must not be exercised arbitrarily or on whimsical grounds but upon
proper reasons and aficr hearing the applicant. The court pointed out that in respect
of abuilding where a masonary was superviscd by acontractor or an architect, how
the dignity of a foreign State or relationship between two countries would be
jeopardised. The second ground for the refusal of permission was also held to be
patently erroncous and contradictory 1o the first ground. The court opined that the
political relationship between the two countrics would be better served and the
_ image of a foreign State be betier established if citizens’ gricvances were judicially
5&25&8. Accordingly, the court directed the central government 1o re-consider
the matter, : : .
Another case® related to recovery of rent for a house occupied by the
ambassador of Afghanistan. The ambassadar was given residential premises by a
" private party under a lease executed on 15 August 1961. The petilioner sought the
assistance of the ministry of extemal affairs for recovering the arrears of rent and
for permission to sue the ambassador or his successor. The government refused o
accord permission, Aggrieved by the refusal, the petitioner moved the Delhi High
Court under article 226 of the Constitution of India for the enforcement of his
fundamental right 1o hold and disposc of property.* The High Court tock judicial
cognizance of Lhe distinciion regarding liabilities arising out of sovereign acts of
foreign States and liabilities arising out of acts of private or commercial natuore,
After treating the present act as of a private nature, the High Court directed the
cenual government 10 accord permission to the petitioner 10 sue the Aflghan
ambassador for the recovery of arrears of rent. To frustrate the genuine gricvances
of the Indian citizens in the name of diplomatic immunitics hardly contributes to the
dignity of foreign missions.* Therefore, the court rightly passed a directive (o the
government and not merely a pursuasive order of the nature passed by the Supreme
- Court in the previous casc. -

22, AIR 1987 SC 9.

23. Century Tweniy -One (P)Lid. v. Union of India, AIR 1987 Del. 124,

24. Atthetime of filing of the writ petition, the 1wr:o.._.c_m and dispose of propeny was a fund al
right. Subscquently, this provision wus deleied by the Constitutional (Forty-fourth Amendment)
Act, 1974,

25, K.Narayana Rao, “Foreign Embassies in India: Claims for Recovery of Rents and Repuir Charges,”
27 1711 483 a1 486 (1987).
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" ‘Undoubtedly, the executive should not be entrusted with the judicial task
of determining the issue of sovereign immunity. By entrusting this difficult task to
the central government, section 86 of the Code follows the old American practice
before the Sovereign Immunities Act, 1976 was passed. The American Actentrusts
the judiciary with the task of pronouncing on the plea of immunity. Time isripe for

entrusting this task to the judiciary in India also.
I INTERNATIONAL LAW COMMISSION'S APPROACH

. International Law Commission has prepared a draf code on the jurisdic-
tional immunities of States and their property. The principle of sovercign immunity
finds expression at the outset, followed by various exceptions. The exceptions
include consent of the State;? counter claims;”’ commercial activitics;®® contracts

.of employment;® patents, trade marks and intellectual or industrial property;*
fiscal measufes;™ and participation in companies and other collective bodies.™ The

exception of tortious liability needs special emphasis. The general rule of State
immunity-is not applicable in the field of delict or civil liabilities resulting from an
act or omission which has caused personal injury or physical damage to a patural
person or damage to, or loss of, tangible property. In this respect, the International
Law commission, in its draft article 14, states:
" Unless otherwise agreed between the States concerned, a State
cannot invoke immunity from the jurisdiction of the courts of another
"“State in_respect of proceedings which relate to compensation for ”
" death or inujury to the person ordamage toor loss of tangible property '
-if the act or omission which is alleged to be attributable to the state
:and which caused the death, injury or damage occuring wholly or
"partly in the territory of the State of the forum; and if the author of the
-8Ct Or omission was present in that territory at the time of the act or
' omission,
. “The above-mentioned exceptions are recognised by States in practice.
.;o.ma.oxmwwmo:m have thus crystallized into customery norms of inlernational law
and the States are bound by these principles, -

IV CONCLUSIONS
' Noriega's &.:.m trafficking activities entail civil and criminal liability.

26. Draft Code of Intemational Law Commission, Repor! of the International Law Commission on the
work of its 36th Session (7 May—27 July, 1984), GAOR 3%th Scssion, Supplement No. 10{A/39/10),
article 8. '

27, Id., anicle 9.

28. 1d., article 12.

29. Id., articlé 13.

30. /d,, anicle 16..

31 Jd., aticle 17,

32, Id., article 18,
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These activities pose a big threat to the lives of the citizens of the United States. The'

citizens of the United States suffered huge injuries and deaths as a résult of drug .

addiction. The alleged acts were committed in Panama but they affected citizens
in the United States. Thercfore, the alleged acts of Noriega mao.a,nnu,_.ﬁ._ to be
committed in the United States. Obviously, the drug trafficking activities of
Noriega fall within the sphere of jus gestionis rather than jfus _.ﬁu.ml.n.. "These
activities are commercial in nature because the primary motivating force behind
these activities was money. Money attracted Noriega to drug trafficking, This is
evidenced by the fact that Noreiga kept at least 10 million dollars in European bank
and supplemented his 60,000 dollar annual salary with interests in casinos, liqoor
stores, news media outlets and banks. An X-ray of Noriega's EMSQ reveals his
tremendous love for money and luxury, Thus, the tortious, criminal and commer-
cial activities of Noriega which are deemed to'be committed in the United States
have caused huge injuries to the citizens of United States, The trial of deposed

. Panamian dictator Noriega in the United States, therefore, falls outside the barrier

of sovercign immunity when tested on the touchstone of the practice of states and
emerging international law. . :

Gurore SmvaH*

* Readey, Law Centre I, Facully of Law, University of Dethi, Delhi.

.LAW OF RETRENCHMENT IN INDIA

I THE POLICY UNDERLYING RETRENCHMENT LAW

THE INDUSTRIAL Disputes Act, 1947 is a piece of legislation, primarily con-
cemed with providing -underthié acgis of the state, machinery for investigation and

.. ..settlement of industrial disputes but the collective bargaining as a mode of

settlement.of industrial disputes is conspicuous by its absence. The Act, as it stood
up to October, 1953, had no provisien for the paymentof ‘lay-off” or ‘retrenchment’
compensation to the workmen who were laid off or retrenched in certain contin gen:
cies. Though some progressive employers used to pay, and industrial tribunals,
when disputes were referred to them, used to award such compensation, yet the
situation wags far from satisfactory. In the absence of any norms Jaid down by the

law, adjudicators had to take various factors into consideration in awarding

compensation and in determining its quantum. The resulting adjudication was,
therefore, neither certain nor uniform.
"The need for statutory provision became particularly obvious in 1953

Er.m:. as a result of accumulated stocks in (he textile industry, textile E.Em were
threatened with the consequences of closure of one or more shifts entailing lay-off

“or retrenchment of a large number of workers employed in that industry. In order,

therefore, to avoid industrial unrest in the country, the President of India promul-
gated the Industrial Disputes (Amendment) Ordinance 1953 with effect from 24

October 1953, making provision for compensation for lay-off or retrenchment,

setting a uniform standard for all employers. The Ordinance was replaced by the
Industrial Disputes (Amendment) Act, 1953, which came into force retrospectively”
from 24 October 1953.

These provisions for lay-off or retrenchment compensation were also
greatly necessitated by the coming into force of the Constitution of India on 26 *
January 1950, Part IV of the Constitution, entitled Directive Principles of State
Policy, engrafts in it the goals and values to be secured by the Republic of India as
a welfare state.! Article 41 recognises, inter alia, every citizen’s right to work.
Article 42 enjoins the state to make provibions for securing just and humane
conditions of work, while article 43 makes it obligatory for the state, inter alia, to
secure by suitable legislation or economic organisation or in any other manner to all
workers, industrial, agricultural or otherwise, work, 2 living wage, a condition of
work ensuring a descent standard of life and full enjoyment of leisure and social and
.nEE._.m_ opportunities. The subject matter of article 46 is the protection of weaker

-sections of the society, in particular scheduled castes and scheduled tribes, from

social injustice and all forms of exploitation and it enjoins the state to promote
education and economic interest of these people. Though couched in broad terms,

L. The mandate given in Part IV of the Constitution obligates the state, among other things, 1o make
provision of right to work, humane conditions of work; adequate means of livelihood, Living wage,
ensuring decent standard of life and enjoyment of leisure, participation of labourin manggementand

- . public assistance in the event of unemployment.
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this article has direct relevance to industrial legislation. as the working class
generally emanates from this cross-section of ihe society. In accepting the directive
principles, the country is commitied morally and cthically to see that the governance
ofiLis carricd out with a view 10 implementing these directive principles in course
of time.* Though these principles are not Justiciable, they are the cornersione of the
legislations in the ficld of welfare of the working class.Thus the functional focus of
the industrial legislation® and the social perspective of the Directive Principles of
State Policy of the Constitution underscore the importance of two socially vital
factors in the understanding and application of industrial jurisprudence in India.?
The first is that the worker, in cooperation with his employer, has the legat and moral
duty 10 the community of a disciplined contribation Lo the health and wealth of the
nation. The second equally axiomatic consideration is the security of employment
as the [irst requisite of a.worker's life, At the commencement of his employment a
worker naturally expects and looks forward 1o sceurity of service spread overa long
{ime. Capital cannot disown its obligation in case it destroys this hope and
expectation of a worker by putting him to economic death.

) The constitutional values of the right to work and security in the event of
memployment pervade the provisions of retrenchment compensation. The mani-
Fest object of the provisions of retrenchiment is 10 50 compensate the workman for
the loss of employmerit as to provide him the wherewithal to subsist until he finds
fresh employment. Thus, in enacting provisions of retrenchment compensation the
legislation provides for compensation to mitigate the suffering, alleviate the agony
and soften the blow of hardship caused by the involuntary-unemployment forced
upon the hapless worker” especially in a country where social security mcasures are
conspicuous by their absence.

I THE GENERAL SCHEME

Section 3 of the Industrial Disputes (Amendment) Act, 1953 has engrafied
chapter V-A in the Industrial Disputes Act, 1947. This chapter contains sections
25A 10 25]. Section 25F lays down that ne warkman employed in any indusiry who
has been in continuous service for not less than one year under an employer shall

2. O.P. Mulhotra, The Law of Industrial Disputes, vol I, p3t'(2nd ed, , 1973).
3. Report of the National Comnission of Labour 48 (1969). :
4. Thethree central enactments, viz. the Trade Unions Act, 1926, 1he Industrial Employment (Standing

Orders) Act, 1946 and the Industria} Disputes Act, 1947 a1 present regualie industrial relations in

India. Their goal is "amelioration of the vonditions of labour, tempered by a practical sense of
peacelul co-existence 10 the benefit of both capital and Tabour-—not a notwral position—but
restraints on laissez-faire”, per K. Tyer Fin Bangalore Waier Supply v, A. Rajappa, AIR 1978 SC
548.

5. K.lyerlinL.Michaelv. Mis.Johnson Pump Lid., (1975) } SCR 284 states it thus: “Legislation and
Judicial inierpretation have woven this lega) fubric.” See also Ra jeev Dhawan, The Suprems Court
of India: A Socio-legal Critique of its Juristic Technigue 442-47 (1977). :

6. Gujrat Steel Tubes v. Gujrat Steel Tubes Mazdoor Sabha, AIR 1980 SC 1896 (hercinafier referred
to as the Gujral Steel fubes ) ; sce also Jndian Hune Pipe Lid. v. Their Workmen, AIR 1960 SC
251. '

1. Ibid.
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be nnﬁ._nns.nsmn. by the employer until— -
. ..@..v. the workman has been given onc month’s notice in writing
- indicating the réasons for rewrenchment and the period of notice has
. expired, or the workman has been paid, in lieu of such notice, wages
" for-the period of notice;
2 :(b) the workmian has been paid, at the lime of retrenchment, compen-
‘sation which shall be equivalent ofifteen days’ average pay forevery

year of conlinuous service......,

(c) notice in prescribca manner is served on the appropriate govern-
ment.-

. In other words, section 25F lays down conditions precedent for valid
retrenchment of a workman. However, the Supreme Court has held that only clauses
(a) and (b) of section 25F arc conditions precedent {or clfecting a valid retrench-
menL* Where an employer rctrenches his workman without complying with the
requirements of clauses (a} and (b} of section 25F, the retrenchment will be no

- retrenchment in the eyes of law and the workman will be entitled to the continuity

of service. The industrial adjudication has in such.cases gencrally granted reinstate-
ment of workers with continuity of service and in a few cases reasonable compen-
sation in'lieu of reinstatement.

“Section 25G prescribes the procedure for retrenchment and gives legisla-
Live recognition 1o the well-récognized principle of retrenchment in industrial law,
i.c. ‘last come, first go’. Section 25H casts a duty on the employer who- has
rewrenched certain workmen and subsequently has occasion to re-employ any
person, 10 give opportunity to the retrenched workmen to offer themselves for re-
employment. Section 25) makes provisions of chapter V-A (dealing with retrench-,
mentand {ay-off) override any other law, including standing orders made under the
Industrial Employment (Standing Orders) Act, 1946.

“The Industrial Disputes (Amendment) Act, 1976 added chapter V-B it the
Industrial Disputes Act, 1947 for making special provisions relating to lay-off, re-
trenchment and closure in industrial establishments employing thrce hundred or
more workmen on an avérage per working day for the preceding twelve months.
These special provisions are designed towards putting further restrictions on the
employets’ right to retrench, lay off or close down an undertaking. The net .n.b.oﬁ
‘of the amending Acts of 1976 and 1982 is that section 25F applies only 1o indastrial
establishmenis cmploying less than 100 workmen. Industrial establishments
employing 100.0r more workmen are now governed by chapter V<B of the Industrial
Disputes Act, 1947, Section 25N of this chapter is the corresponding provision for
section 25F. Under section 25N, an employer is required to give three mouths'

8. Bombay Union of Journalists v, State of Bombay, (1964) 1 LLY 351 (SC).
84. Bythe Indusirial Disputes (Amendment) Act, 1982, section 12 substituted “one hundred” for “three
- hundred”. Under the same amendment, the special provisions envisaged in chapter V-B have been
made applicable 10 industrial establishments employing one hundred or more workmen on .an
average per working day for the preceding twelve months,
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notice or three months wages in lieu of such notice to his workmen, but the quanturn
of compensation payable remains the same, i.e. 15 days average pay for every year
of continuous service. Another significantchange introduced by settion 25N is that
the erployer of an establishmentemploying 300 or more workmen has to seek prior
permission of the appropriate government for retrenching his workmen. Non-

compliance with any of the conditions laid dowr in section 25N renders a--

retrenchment bad in Jaw and'the workmen concerned are deemed tobe in continuous
service of the.employer and are entitled to full wages and benefits. In addition, a
aa_En:mE employer is liable to punishment under section 25Q. .Eﬁ_.a is no
provision in the Act or any other statute which requires an employer, uno.ﬁow:._m
retrenchment of his workmen to consult trade unions. But, as stated above, an
employer employing 100 or mare workmen in his establishment cannot retrench his
workers without prior pexmission of the appropriate government. Failufe {0 do so
will render the quﬂnn:BoE illegal and also make the employer liable ».oH punish-
ment, .

III THE CONCEPT OF RETRENCHMENT

Retrenchment in its ordinary sense connotes discharge on. usﬁ_cm
workforce.” Workmen may become surplus due to a variety of _.ommoam e.2.
economy, rationalisation of the industry or installation of new _mcoE, saving
devices. There is no doubt that if the statate provides adictionary for :.méo_.% vsed,
one must look into that dictionary first for the interpretation of words-uséd in ﬁn
statute, The statutory definition may include a meaning different from orin excess
of the ordinary acceptance of the word which is subject to definition. Therefore, the
first task is to examine the language of the definition and to see if the language
merely reiterates the ordinary meaning or adds/includes moam::am 39.@ 1o the
ordinary meaning.

Section 2(00) of the Industrial Disputes Act, 1947 nnmsom a_um:nran:m
for the purposes of the Actin the following manner:

“Retrenchment™ means the termination by the employer of Eo
services of a workman for any reasorrwhatsoever otherwise than as
a punishment inflicted upon the employee by way of EmeEEmQ
action, but does not include;—

(a) voluntary _.Qw.oagﬁ of the workman, or

9. InPipriach .wnm.nwx_:whi v. Pipriach Sugar Mills Mazdoor Union, AIR 1957 SC mm ﬁ_._nBEm:n_.
referred to as Pipriach Sugar 3__:5 the Supreme Court observed:
[R] etrenchment connotes in its ordinary acceptance that the business ftself is nnBEEna
but that a portion of the staff or the labour force is discharged as surplusags and.the
termination of service of all the workmen as a tesult of closure of business cannot,
therefore, be described as retrenchment... Retrenchment means, in ordinary vwnw_.:..n
discharge of the surplus, it cannot include discharge on closure of business, -
These observations, were made in connection with a case where the closure took place before Eo
incorporation of the definition of retrenchment in unﬂ_ozunoov of the Industrial Disputes' Act, 1947,
thus the court left the question as 1o the scope. of the interpretation of ‘retrenchment’ undecided.
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(b) retirement of the workman on reaching the age of superannua-
tion if the contract of employment between the employer and
the workmar concerned contains a stipulation in that behalf; or

(bb) termination of the services of the workman as a result of the
non-renewal of contract of employment between the employer
and the workmam coficerned on its expiry, or of such contract

_being terminated under a stipulation in that behalf contained
therein:'® or

(c) termination of the services of a workman on the ground of
continued ill-health.

The definition consists of four mmmmnm&.n@nm:damuﬁn

(i) there should be termination of the services of a workman,
.(if) such termination should be by the employer;

(iif) such termination may be for any reason whatsoever; and

{(iv) such termination should not be by way of punishment imposed

' Azu.osms disciplinary action or should not be covered by any of the exceptions

contained in section 2(00).

A look at the definition and the key words ‘for any reason whatsoever’
brings forth the fact that the definition is wide. Thus, if the definition is looked at
unaided and unhampered by precedents, one is at once struck by the remarkably
wide language employed, particularly by the use of the words “termination.... for
any reason whatsoever”, InSantosh Guptav. State Bank of Patiala,"! the main case
decided by the Supreme Court on the definition of retrenchment, it was held that the
definition of ‘retrenchment’ in section 2(co) was not confined to the ordinary
meaning of the term, i.e. termination by the employer of the services of a workman
on account of labour surplusage but embraced every kind of lermination other than

those specifically excluded. The decision reached in this case is by no means

surprising. It was, in some measure, foreshadowed by the Supreme Court's
pronouncements in State Bank of India v. Sundra Money \* and Hindustan Steels
Ltd. v. The Presiding Officer, Labour Court, Orissa** Even before the decision of
the court in the Santosh Gupta, the correctness of the court’s approach in the Sundra
Money and the Hindustan Steel towards the definition of retrenchment in the Act

10. This clause has been added by the Industrial Disputcs (Amendment) Act, 1984.

11. AIR 1980 SC 1219, (hereinaficr referred to as the Santosh Gupta) . The Bench consisted of K. Tyer
and C. Reddy II. This decision has been followed in Mohan Lal v. Management of Bharat
Electronics Lid., AIR 1981 5C 1253 and other subsequent cases. For the purpose of our discussion,
we shail be concentrating on the principles of law laid down in the Santosh Gupfa, as these principles
form the basis of decisions in subsequent cases.

12. AIR 1976 SC 1111 (hereinafter referred to as the Sundra Money).

13. AIR 1976 SC 31 (bereinafter referred to as the Hindustan Steefl); see also Gujrat Steel Tubes, supra
note 6, which is one of the few cases in labour law where there was a difference of opinion among
the judges, K. Iyer and Desai JJ constituting the majority, while Koshal T delivered a dissenting
.EamEQ.F
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came to be questioned so much so that the court’s approach in these cases has been
described as “neither practical nor teleological”. ™ Itis not surprising that writings
questioning the correctness of the court’s approach have increased, ¥ more so after
the decision in the Santosh Gupta. The approach of the court in these cases in
general, and in the Santosh Gupta, in particular, has been criticised on the ground
that the concept of labour surplusage is implicit in the scheme of the Act relating to
retrenchment and that after these decisions the application of certain provisions of
the Act may lead 1o absurd consequences.'s Another dimension to the controversy
has been added by an observation of Pathak Jin § urendra Kumar Vermav. Central
Government Industrial Tribunal-cum-Labour Court:\?

I'should not be taken to have agreed with the interpretation of section
2(00) in Santosh Gupta v. State Bank of Patiala.'®

The critics of the court's approach agree that if a literal meaning is given
to the definition, cvery case of termination not excluded by section 2(00) wonld
arpount to retrenchment. But their argument is that the court in the pasthas cutdown
the amplitude of the definition to harmonise it with the scheme of the Act. Hasthe
court in the past done so? In order to appreciate the issues of conflict arising out of
competing interpretations, let us now examine the earlier cases decided by the
Stpreme Court to know the le gal position on the scope of Lhe concept of retrench-
ment, and to consider the decision in the Santosh Gupta vis-a-vis the criticism
levelled against it.

The earliest case of the Supreme Court on the subject is Hariprasad
Shivashankar Shuklav.A.D, Divelkar." The question which arose for decision was
whether retrenchmentin the Actincluded termination of the servicesofall workmen
in an industry when the industry itself ceased (o exist on a bona fide closure or
discontinuance of his business by the employer. The question was answered by the
court in the following words: .

In the absence of any compelling words to indicate that the intention
was even 10 include a bona fide closure of the whaole business, it
would, we think, be divorcing the expression altogether from the
contextto give it such a wide meaning. ... it would be against the entire

4. Anand Prakash, "Definition of Retrenchment under the Industrial Disputes Act: Recent Pronounce-
ments of the Supreme Coun™, 19 JILI 84 (1979). Theleamed author feels that the Sundra Money
and the Hindustan Steel have created complete uncertainty and indefiniteness in the field of laboar
law,

E5. O.P.Malhotra,The hbiom._.an:miw_bmmvgnm“ supranole2at321;seealsoS.C. Srivastava, ..hh_uoE..
Law I, XVI ASIL 104 at 116 (1980), T

186, See supranotes 14 and 15. The authors feel that these decisions_arenct consisient with sections 24,
11A, 25G, 25H, 25N, 25Q and 33(2) of the ID Act, 1947, The purpose of the present study is
primarily to examinc their criticism and 1o prove that their fears are not valid.

17. AIR 1981 SC 422,

18. Id. at 427,

19. AIR 1957 5C 121 (hercinafter referred Lo asthe Shuklz). This case is the same as Barsi Light Railway
Co. Lid. v. KN. Joglekar, AIR 1957 SC 121, In fact, both these cases were taken together by the
court as both involved a commeon question of law and were decided by a commen judgment. The -
Bench consisicd of $.R.Das, CJ and Bhagwati, Venkataramana Iyyer, S.K Das and Govind Menon
1T ; see also Banaras Ice Factory Lid. v. Their Workmen, AIR 1957 SC 168.
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- .scheme of the Act to give Lhe definition clause relating to retrench-
~ meni such a meaning as would include within the definition termina-

*" tion of service of all workmen by the employer when the business
© Ceases 1o exist.®

.- N . s 1
- It1s true that there are some observations in the Shikla case? (the same

as the Barsi Light Railway Co. Ltd) which, if not properly understood with
reference to the question at issue, seemingly support the view that termination of
service “for any reason whatsoever” has been held to mean nothin g more or nothing
less than discharge of a labour force which is surplusage. The employers, in the later
cases, havebeen relying onthese observations of the courtin the above-stated cases,
without appréciating the context in which those observations were made, 10 stress
that ‘retrenchment’ as envisaged in the Act connotes nothing more than discharge

© of Jabour surplusage. Now reference may be made 1o the context in which those
“observations were made.

In.the Shukia, the court in its quest to find whether lermination of the
services of a workman because of closure or transfer of undertakin g was included
in the definition of retrenchment under section 2(o0} of the Act.confined itself to a
limited question as to how. far the ordinary meaning of retrenchment fits in with the
language used in section 2(00). It is apposite to refer to observations made by the
court in this connection:

“Tet s now see how far that meaning {ordinary) fits in with the

“language -used. We have referred earlier to the four essental

. requirements of the definition, and the question is, does the ordinary

“meaning of retrenchment fulfil those requirements? In our opinion it
does. When a portion of staff or labour force is discharged as
surplusage in a continuing business there are (a) termination of the
services of a workman; (b) by the employer; (¢) for any reason
whatsoever, and (d) otherwise than by way of disciplinary action
(Emphasis added).22

 Itis thug manifesily clear that the courtin the Shuklainstead of determining
the ambit of the definition in section 2(00) was content to find that retrenchment as
defined in the Act included the ordinary meaning of retrenchment. The true scope
of the term in section 2(00) was thus left open. The observations of the court on
which the critics of the court base their arguments, it is submitted, have to be read
inthe contextabove-mentioned. It is unfortunate that the court in the Santosh Gupta
made no attempt to refer to the above-mentioned context and left scope foritscirtics

20. Shukla , id, a1 127, .

21. Supra notés. 14 and 15. Anand Prakash bases his argument on the observation of the court that:
“the legislature in using the expression 'for any reason whatsoever says in effect, it does not matier
why you are discharging the surplus, if the requirements of the definition are fulfilled, then it is
retrenchment,"while O.P. Mathotra bases his argument on the following observations: “Retrench-
Toent as defined in section 2{o0) and as used in section 25F has no wider meaning than the ordinary
aceepted connetation of the word....”

22, Supra note 20 at 126-27.
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to use the Shukla 1o buttress their argument that the Shukia had not been adhered to
in the later set of cases starting with the Sundra Money. 1Lis further submitted that
the obscrvations in the Shukla that “retrenchment as defined in section 2(oo) and as
used in seclion 25F has no wider meaning than the ordinary accepted connotation
of word”® was with reference 1o the issuc whether on the closure or transfer of an
underiaking termination of service of workmen was retrenchment an_. the Act
though it was nof"so under the ordinary meaning of the term. :

-I1is pertinent to mention here that soon afier the aon_mhozm of the mcn_‘oao
09:_.. inthe Shukla and a similar set of cases,? where it was ruled that retrenchment
under the Act did not include termination of services of all workmen on a bona fide
closure of the industry or on the change of ownership or management of Lhe industry,
the Industrial Disputes Act, 1947 was amended in order 1o provide for the situations
which the Supreme Court held were not covered by the term ‘retrenchment” in the
Act, Parliament, thus, stepped in and inserted sections 25FF and 25FFF providing
for payment of compensation 10 he workmen in the case ol *closure’ 2nd “transfer
of undertakings’ as if the workman had been retrenched. The effectwas that the
termination of the services of a workman on Uie trans{er or closure of ani cmc@:mw_:m

was treated by Parliament as ‘decmed retrenchment’ for the PUIPOSCS ¢ of nolice m_a -

compensation, though by virtue of the Supreme Court decisions such cases did not
fall within the definition of retrenchment in section 2{oo) of the Act: These
amendmenis became necessary and the Parliament had to step in _uonu,:,.mn the court
inthe Shukla had misconceived the intent of the legislature in enacting section 25F,
causing considerable hardship to workmen by denying retrenchment compensation
10 those whose services were terminated on account of closure or transfer of an
undertaking, which defeated the purpose underlying the 5602.::. E.cszo_._ of
retrenchment compensation.

It can, thus, be scen that in the Shukla and other cases, the court was not

directly asked to pronounce on the scope of retrenchment beyond whether the

ordinary meaning of the tlerm was included in scction 2{oo). The guestion of true’

scope of the expression ‘retrenchment’ in section 2(0o) was left open.. Suck an
opportunity presented itself only in the subsequent cases starting with the Sundra
Money. In the Sundra Money, the court considered the question | .2:9:2 the
provision relating to retrenchment compensation, namely section 25F of the
Industrial Disputes Act, 1947 was attracted toa case where the order of ano_nsmaﬁ
carried an aulomatic cessation of work, the period of employment working itself out
by efltux of time, not by active steps on the part of the employer. Would: mcn: a ﬁ:o
still be covered by the definition of retrenchment under the Act? The court had 10
answer this issue in the absence of a statutory definition of “lermination of service™.
To these questions, the answer of the court was:

Termination embraces not merely the act of termination by the
employer, but the fact of lermination, howsoever produced.... [Aln

23. Supra note 9. '
24, Supra note 19,

i,
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employer terminates employment not merely by passing an order as
the service runs. He can do so by writing a composite order, one
giving employment, and the other ending or limiling it. A scparate,
subsequent delermination is not the sole magnetic pull of the provi-
sion. A pre-emptive E.oﬁm_o: to lerminate is struck by the same vice
~ as the post-appointient terminsion. Dexterily of diction cannot
- - defeat the articulated conscience of the provision, 2

Further, the count proceeded with the definition of 'retrenchment” in the
Act. The court stated;

A break-down of Sec. 2{o0) umnistakably expands the semauntics of
retrenchment. “Termination.... for any reason whatsoever’ are the
key words. Whatever the reason, every lermination spells retrench-
ment.

According to the court, section 2(o0) was *'Lhe master of the situation and
the court could not truncate its amplitude.”# It funher added that words of multiple
import had to be winnowed judicially 1o suit the social philosophy of the statute,
the social philosophy being to protect the weak against the strong.®  Thus, two
vnou.@m:_o:m of law cmcrge from the Sundra Money case, namely, (i) that
termination under scction 2(00) was not confined 1o cases where an employer by his .
active step terminated the scrvice by passing an order us the service ran but
termination could resull even on an automatic cessation of service, the period of
employment working itsclf out by efilux of ime, not by active step on the part of
the employer, and (ii) termination forany reason whatsocver (not conlined to labour
surplusage) was also retrenchment. So far as the first proposition of Taw laid down.
by the Sundra Money is concerned, it has already been annulled by Parliament
through the Industrial Disputes (Amendment) Act, 1984, This amendment added
clause (bb] in the list of exceptions to scction 2(00), thus taking out cases otherwise
brought within the ambit of termination by the Sundra Money. Therefore, 1o that
extent, the Sundra-Money slands overruled. Itis submitted that this is o retrograde
step and is a clear case where Parliament has succumbed 10 the employers’
pressures. On the question of the seope of ‘any reason whatsoever’, the Sundra
Money is good law and to that ex(ent proposition number (ii) formulated above is,
even today, a correct statement of law notwithstanding the 1984 amendment.

»

The matter of definition ol ‘retrenchment’ again came up before the court
in the Hindustan Steel, The question was whether lermination of service by efflux
of time was termination of service within section 2(0o} of the Act. The employer
here frankly admitted that this case was covered by the decision of the court in the
Sundra Money, The employer, however, submitted that the Sundra Money, which

- was decided by three judges, was in apparent conflict with an carlier decision of the

25. Supranote 12 at 1114-15,
26. [d.at 1114,
27. Id.at 1115.

28 ibid,
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court in the Shukla, which was decided by a Bench of five judges, and that the
Sundra Money, therefore, required reconsideration. A Bench of three judgesofthe
court, consisting of Chandrachud, Goswami.and Gupta JJ held, and ri ghtly so, that
there was nothing in the Shukla which was inconsistent with the decision in the
Sundra Money. Ttinterpreted the Shukla as deciding only this point that termination
of services of all workmen on the closure of an undertaking would not amount to
retrenchment. The court fully endorsed the findings arrived at in the Sundra Money
and further observed that on the facts before it, o give effect to the words *for any
reason whatsoever” would be consistent with the scope and purpose of section 25F
of the'Act and not contrary to the scheme of the Act. Thus, in this case, too, the court
restated the two propositions of law laid down in the Sundra Money. However, the
first proposition, that ‘termination’ under section 2(00) includes termination by
efftux of time, has now been annulled by the 1984 amendment and, thercfore, like
the Sundra Money, this case 100 stands to that extent overruled. Buton the second
proposition that retrenchment was not confined to labour surplusage only, this casc
like the Sundra Money continues to hold ficld, With regard to proposition (ii)
formulated above, it is submitted that it is fallacious to contend thal the Sundra’
Money had overruled the $hukla 2 and that the court had gone “beyond credible
limits™® The fact is that in the Sundra Money the quest through ‘judicial
navigation’ for discovering the areas unexplored by the Shukla began. Thercfore,
the question of either overruling the Shukla or going beyond credible limits did not
arise. The Shukla, it may be recalled, only laid down that the ordinary meaning of
the term ‘retrenchment’ was included in the definition of section 2(00) of the Act.
This position had not been contradicted but had rather been reaffirmed by thecases
starting with the Sundra Mohey. What the Sundra Money and the Hindustan Steel
hintat is\hat the ordinary concept is not the only form of retrenchment incorporated
in the Act, but covered cases beyond it because of the key words *for any reason
whatsoever” used therein and, in appropriate cases, the court would take its.
obscrvations in these cascs to their logical conclusion. The Gujrat Steel® and the
Santosh Gupta® provided such opporlunities.

Inthe Gujrat Steel, the question of the scope of ‘retrenchiment’ was not the
core question before the court. The core guestion was whether discharge of the
workmen was punitive in nature and, therefore, liable 1o be voided even though
drapped in such silken phrases as ‘termination simpliciter’. Afler dealing with the

anatomy of the order, which the majority opinion trcated as dismissal, because - -

: . , . . 4 [
sometimes words are designed to conceal deeds by linguistic engincering; the court
{majority opinion) tumed Lo the concept of retrenchment holding;

We are disposed 1o stand by the view that discharge, even where it is
not occasioned by a surplus of hands, will be retrenchment, having

29. Supra note 15,

30, fbid,

31. Supra note 6.

- 32, Supranote 11.
33.Supra note 6 &t 1933,
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- ,n..o..mﬁg to the breadth of the,definition and its annotation 33

. - : The court in this case did in fact order payment of retrenchmerit compen-
sation ‘and one month’s notice pay o some of the discharged employees whom it
deemed 1o be in continuous serviceof the employertill August3, 1979, theday when
the arguments in the instant appeals were concluded in the court. The court also
direcied-that they be paid all terminal benefiis Plus75% of the back wages till that
date. |- ,

. In the Santosh Gupia, the court, in very clear terms, extended the meaning
of “retrenchment” (o cover almost all cases of termination of service because of the
width of the definition in the AcL. In the instant case, the issue before the court was
whether the termination of services of an employee [rom a bank on the ground that
she failed t0 pass the test which would have confirmed her in her service feli within
the definition of ‘retrenchment’ under the Act, According to the workman, the
términation of her services was retrenchment within the meaning of that expression
in section 2(00). It was further contended that since it was retrenchment, it was bad
for non-compliance with the provisions of scction 25F of the Act. The management
stressed its customary and age-old argument that notwithstanding the comprehen-

‘sive language of the definition of retrenchment in section 2(co), the expression

continues to retain its original meaning which was discharge from service on
account of surplusage. ‘Since the termination of service in the instant case was not
due 10 ‘labour surplusage’, but due to failure of Lthe workman to pass the test which
would have enabled her to be confirmed in the service, this was not retrenchment
within the meaning of section 2({00). The court approached the definition of
r¢trenchment in the following manner:

If the definition of retrenchment is looked at unaided and unham-
pered by precedents, one is at once struck by the remarkably wide
language employed and particularly by Lhe usc of words termina-
tion... for any reason whatsoever

“The court further observed that du weightage should be given to the words
‘for any reason whatsoever’ and added:

Ifthe words *for any reason whatsoever’ are understood tomean what

they plainly say, it is difficult to escape the conclusion that the ..
expression retrenchment must include every lermination of the
service of a workman by the act of the employer, r The underlying
‘assumption, of course, is that the undertaking {s running as an
undertaking and the employer continues as an employer...

Rajecting the argument of the empleyer, the court held that if the submis-
sion of the employer be treated as, correct, then there was no necd o define the
expression ‘retrenchment’ in such wide terms. It could not be that “Parliament was

34. Supra note. 11 at 1220,
35, Ibid. ..
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undertaking an exercise in futility 1o give a long-worded definition merely to say
that the expression means what it always meant.” The attention of the court was
once again drawn to the observations of the Supreme Court in the Shukla and the
Barsi Light Railway, where it had been stated that the legislature, in using the

expression ‘for any reason whatsoever’ says in effect “it doés not matter why you -

are discharging surplus. IT the other requirements of the definition are satisfied, then-
itis retrenchment,”™ The court did nol [ind any inconsisteacy in the earliest set of
cases and the later set of cases, i.c. from the Shukla to the Santosh Gupta. The court |
observed that the misunderstanding of the obsecrvations in the Shukla and'the Barsi
Light Railway and the resulting confusion stems from not appreciating the real
question whether the retrenchment inclides termination of service on accouat of
closure or transfer of underiaking which was posed and answered by the learned

judges. The reference to discharge on account of surplusage there was “illustrative-
£ [

and not exhaustive and by way of contrast with discharge on account of transfer or .
closure of business.” _

In giving broader connotation to the term retrenchment, the court also took
into account the manifest object of retrenchment compensation which: is 10 50
compensate the workman for the loss of employment as to provide him with some -
wherewithal to subsist until he finds fresh employment. The court in the ingtantcase :
held that the discharge of an employee from a bank even on the ground that the'.
employce failed to pass the test as requircd was retrenchment in the Act. Accord- .
ingly, the discharge of Santosh Gupla after putting one year of continuous service
(*continuous service’ as defined in section 25B means 240 days) in the bank on the
ground of her failure to pass the confirmation Lest, without notice and retrenchrhent
compensation, was sct aside and her reinstatement ordered with full back wages.

The position of law as itemerges [rom these decisions was summarised by the court .

thus:

The expression termination of service forany reason whatsocvernow. -
coversevery kind of lermination of servicc except those notexpressly”
included in section 25F, or not expressly provided for by ‘other
provisions of the Act such as scction 25FF and section 25FFF.* "

In other words, the Sontosh Gupta puts the court’s scal on the changing
concept of retrenchment [rom ‘labour surplusage’ 1o cvery termination of scrvice
of an employee except those expressty excluded. It may be recalled here that by
virtue of the 1984 amendment, termination does not now include cases: where
termination resufted by efflux of time. However, the amendment of 1984 has not
in any way diluted the main principle laid down by the Santash Gupta that thé scope

of section 2 (00} was not restricted to labour surplusage but extended much cowonﬁ“_.. ,

the ordinary meaning of the term.

36. Id. at 122t
37. Supra note 19, )
38. Supra note 11 81 1222,

9. Id w1221,
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IV JUDICIAL APPROACH VIS-A-VIS THE LD. ACT, 1947

The main criticism*® against the approach of the-court is that if the
jegislative intentas interpreted by the court was to make retrenchment synonymaous
with discharge simpliciter, absurd consequences in applying the provisions of
sections 24, 11A,25G,25H,25N,25Qand 33C (2) will follow, These issues require
careful consideration. Let us consider thesc provisions and assess the conflict or
inconsistency, ifany, between the approach of the court in 4 later sct of cases,”! more
particularly the Santosh Gupta and these provisions.

{2) To start with, let us take the provision of section 2A ol the Act. This
section introducesa legal fiction by treating an individual dispute of aworkman with
respect (o certain matiers as an industrial dispute. In other words, it has to be read
as an exicasion of the definition of ‘industrial dispute’ in scction 2 (k). Under this
provision, where an employer (i) discharges, “2 (ii) dismisses, or (iii) retrenches or

otherwise terminates the service of an individual workman, such dispute shall be -

deemed to be an industrial dispute even though there is no cspousal by his fellow

- workmen or any trade union composed of them, The criticism appears to be that by

giving retrenchment wider meaning, the term *discharge’ in scction 2A has become
redundant. Tt is submitted that the Santosh Gupta does not give rise to any such
absurd situation. Firstly, the term ‘dismissal” will continue Lo cover Cascs wherc an
employer terminates the services of a delinquent workman, Secondly, the word

retrenchment will not cover all cases of discharge, c.g. where the services of an
“employee are termipated on the ground af continued ill-health, this case wilinotbe

covered by the term retrenchment but will be covered by the term discharge. Even
after the Santosh Gupta, retrenchment does exclude certain cases of discharge as can
_be seen from the exceptions o section 2 (co). It is, Lhus, difficult to sce any force
in thecriticism, Therefore, the words *discharge’ snd ‘retrenchment” usedin section
2 A are intended to cover different ficlds. They arc, in fact, designedly added so as
to cover their respective fields though therc may be cases where the two terms may
overlap.

(b) With respect o scction 1A, itis difficultto visualisc® how difficulties
will arise. It is 10 be remémbered that the industrial adjudication has exercised the
powers conferred under section 1A only where the discharge is mala fide and is
punitive in nature though draped in such sitken phrascs as discharge simpliciter. The
words “Labour Court, Tribunal or National Tribunal may....give such other relief

40, Supra notes 14 and 15,

41, Supra notes 7, 11, 12 and 13. .

42. The Indian law, unlike the UK law, makes a distinction between ‘dismissal® and “discharge’.
Whercas the foraer connotes punitive sction againsta delinquent emplayee, the Jatier is termination
of scrvices of the employee by terminating the contract of employment. When an employec i1
dismissed, he is visited with a stigms and he forfeits his claim to benelits otherwise available on
termination of contract of employment.

43. Supra.note 15. 8. C. Srivastava feels thal the coun’s approach in the Santosh Gupia will create
difficulty in the application of section 11A.

~ [




154 .. : DELHI LAW REVIEW VOL. 12

to the workman including the award.of lesser punishment in lieu of discharge or
dismissal” in section 11A indicate that the adjudicatory authority assumes jurisdic-
tion under section 1]A only when the discharge or dismissal is a-measure of

disciplinary punishment. The section does not come into operation with respect 1o -

cases of termination of service by way of ‘discharge simpliciter or retrenchment %

Where an employer bona fide camplies with the standing orders of the
establishment and/or provisions relating to retrenchment compensation, it is diffi-
cult to sec how the court’s decision in the Sanfosh Gupta could create difficulties
in the application of section 11A. Even if we take the extreme view which, it is
submitted, is not juslified, that now the effect of the Santosh Gupta'is that the
adjudication machinery is going to exercise, in course of time, powers conferred
under section 11A even in cases of retrenchment, it will create no difficulties or
hardship whatsoever. After ali, even before this case, the industrial adjudication has
declared its-;powers to go into the question as to whether the retrenchment effectad

was bona fide.*s Thus, if the approach in earlier cases is arly guide, it is now well- ..

settled law that the effect of section 11A is to cover those cases only where the
‘management has taken action against an employee by way of punishment and thus
djsmissed him, in fact in the guise of discharge simpliciter or retrenchment.

(c) Now we can consider whether the Santosh Gupta renders sections 25G
and 25H redundant. Section 25G provides that where the employer decides to
retrench an employee he must ordinarily follow the rule of ‘last come, first go'in
that category to which the employce belongs and section 25H provides, subject to.
certain conditions, that where any workmen are retrenched and the employer
proposes to re~employ, as and when vacancies arise, any persons, he shall give
preference to such retrenched employees for re-employthent. .

A look at sections 25G and 25H shows that these provisions are 10 be read
conjunctively and are intended to be applicable only to one form of retrenchment,
i.e. where retrenchment is because of labour surplusage. It is submitted that it will
be illogical to contend that sections 25G and 25H have application even to other
forms of retrenchment. This could not be the intention of the Iegislature in laying
down the rules in these two sections. What the legislature intended is that the
procedure prescribed in these provisions must be adhered to in cases of labour
surplusage—a form of retrenchment. Evenin such cases the Act does not lay down
an inflexible rule.*s Anemployer is required to adhere to the rules ‘ordinarily’, but
he can even in labour surplusage cases make departure from this rule on assigning..
reasons. If it is agreed that these two sections are to be applicable only in cases of
labour surplusage, there appears to be no inconsisiency between these provisions
and the court’s approach. S

{d) The other ground advanced questioning the, no:mnSmmw,. of the court’s
approach is that it creates difficulties when looked at iit the light of the provisions

44, Supra note 15 at 747; Even judicial decisions suppon this view: sce Management of State Bank of
India v.G.D.Jain, (1979) Lab IC 1041 at 1049 (Del.), per Prakash Narain J.

45. Workmen of Subong Tea Esidte v. Subong Tea Estate, AIR 1964 SC 420, per Gajendragadkar I

46. Supra notc 17; sce Mohan Lal v. Management of Bharat Electronics Lid., supra noie 1},
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of moommn_mmz and section 25Q. These iwo provisions form part of chapter V-B of

the Act, which was added 1o the original Act by the Industrial Disputes (Amend-

ment) Act, 1976. By engrafting chapler V-B containing sections 25K 10 255, WS.Q
fetters have been put on employers effecting lay-off, retrenchment or closure in

-industrial establishments (defined in section 25L) employing one hundred or more

warkmen. In view of large-scale lay offs, retrenchments and the closure of big
establishments, these provisions were introduced for prior scrutiny of reasons for
the proposed actions on the part of the employer, 10 prevent avoidable hardship to
the employees and (o maintain a higher tempo of production and a higher level of

‘productivity. However, in Excel Wear v. Union of India ** the Supreme Court struck

down section 25-0, which imposed restrictions on the employer’s right S.QOmo _
down an undertaking, and section 25R in so far as it related 10 the awarding of

.punishment for infraction of the provisions of section 25-0, as constitutionaily bad
and invalid for the violation of the fundamental right 1o carry on business guaraniced
under article 19 (1} (g) of the Constitution of India.

The change effected through the incorporation of section 25N, inter &.S.
is that every employer employing more than 100 workmen has 1o seek prior

- permission of the appropriate government for effecting the proposed retrenchment. |

Failing this, Lwo consequences follow, namely (i) the retrenchment becomes void,

-.and (ii) the employer is liable for penal consequences. The ¢riticism is that if the

concept of retrenchment is not confined to labour surpiusage but extends also, o
terminatiens of the Lype covered by the Santosh Gupra, then these provisions are -

" going to work harshly on employers who may desire 1o terminate the mo:.._mnom of |
“their employees by way of discharge simpliciter. This, according to the critics, was
- not contemplated by the legislature when it amended the Act. It is their argument

that it will lead to an absurd situation. When an employer has complied with the
provisions of the standing orders of his establishment for effecting discharge
'simpliciter, must he further wait for the permission of the appropriate government?

. It may be mentioned here that a Division Bench of the Madras High Court
in K. V. Rajender v. Deputy Commissioner of Labour, Madras,* was calied upon
‘to decide Lhie constitutional validity of scetions 25N and 25Q. The court heid 5..:.
section 25N as a whole and section 25Q in so far as it related 1o the ms.E..a.Em of
punishment for contravention of the provisions of section 25N were ultra vires the
Constitution. The court in the instant case based its opinion on Excel Wear, mo.a our
discussion, let us assume thal sections 25N and 25Q arc valid. -provisions.
Theoretically, the arguments against the courl’s approach 1o the two sections do E.x
seem logical. [tis within the'power of the Parliament o put curbs on the employer’s
rightto.*hire or fire’, and if such restrictions can be putonone mon:.om retrenchment,
there seems Lo beno logical reason why such restrictions cannot be imposed on o&on
forms. Mere compliance with the standing orders does not mean that the obligation

- which emanates from other statutes need not be adhered to. The provisions of the

Industrial Employment (Slanding Orders) Act, 1946 and the Industrial Disputes

47. G.w.._&w O LLT 524 (8C), heeeinalter referred o as Excel Wear.
48. {1980y I'LLT 275.
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Act, 1947 have to be construed harmoniously. _..Noioéb itis not free from doubt

whether the provisions of sections 25N and 25Q will not work hard on employers ..

when looked at from the practical working of the provisions, especially when the
management's right to organise its business has come to be recognized. '

To mitigate the rigours of the law, it is submitted that section 25N, if finally

declared constitutional by the court, be amended on the lines of section 33, so asto
make it less stringent in cases where rétrenchment is not because of. labour
surplusage. Further, the proposed amendment will make rules 76 and 76A 'of the
Industrial Disputes Central Rules, 1957 more meaningful. But even in the present
state, there appears to he no conflict as such between these provisionsandthe court’s
approach as long as the restrictions in section 25N and the consequences of non-
compliance with them are reasonable restrictions on the right of the employer ‘to
hire and fire’. Itis one thing to say that there is conflict and another thing to say that
the existing law willresult in hardship, Hard cases do not necessarily make law bad.

(&) The critics feel that the concept of retrenchment as enunciated by the
courts would create certain practical problems, as there are bound to be cases where
claims would arise for getting a declaration from a court that particular terminations
are null and void for non-compliance with the provisions of section 25F or section
25N, although the terminations may have been made much earlier # wcz&n_b it has
been feared that there being no limitations forraising an industrial dispute ormaking
a claim under section 33C (2), one would expect a plethora of cases heing brought -
up and such situation will not be in the interest of industrial peace. ER

Let us examine this argument. The whole problem has been that afier the
Shukla case, the court was neither asked nor did it seize any opportunity 1o
pronounce on the true meaning of retrenchment under section 2(00) of the Actill
the later set of cases starting with the Sundra Meney. Contrary to the general belief,
the court, in fact, did not in its earlier decisions including Shukla pronounce on the
true ambit of section 2 {00) of the Act. The gap of two decades between Shukia,
where the court was concerned with a limited question as to whether the ordinary

meaning ‘fulfils’ the requirement of section 2 (00), and the Sundra Money ‘Gase, . |
where the court started its quest for finding the true ambit of section 2 (00), made . -

peopleincluding lawmen to beticve in something which, in fact, is too narrow a view
ofsection 2 (o0). The true interpretation in the § antosh Gupta (of course this becarme
clear even in the Sundra Money), undoubtedly, may appear (o result in hardship in
some cases where the dispute may be raised about the termination of the sefvices’
of workmen after the lapse of a few years. The problem does not lie with the n.oﬁm.
approach in retrenchment cases but somewhere else. Firstly, the Act is noﬂ_wumﬂ;.
ously silent about the time limit within which an industrial dispute may be raised.
Need for such a provision is long overdue. The court, in some earkier cases® got
an opportunity, though in the absence of legislative provisions, to lay down some

)

49. Supra notes 14 and 15.
50. For example Wimeo v, Wimco Workers Union, AIR 1970 SC 1205

1950 LAW OF RETRENCHMENT 157

meaningful guidelines but its failure to do so has aggravated this problem, This
aspect however cannot be a ground to assail the wider meaning given to the
definitiofi as the remedy lies with Parliament in providing a specific provision to
remove the uncertainty that exists today. Till Partiament heeds to the need of such

" aprovision, the court can take a lenient view as it has done earlier % by not ordering

reinstatement but instead order payment of compensation to the aggrieved work-
man, .- - o

VY UNFAIR RETRENCHMENT

Section 25G of the Act prescribes the procedure for retrenchment. It
provides that where any workman in an establishment, who is a citizen of India, is
to be retrenched and he belongs to a particular category of workman in that
estblishment, then, in the absence of any agreement between the employer and the
workman in this behalf, the employer shall ordinarily retrench the workman who
was the last person 10 be employed in that category, unless, for reasons Lo be

.. recorded, the employer retrenches any other workman. In other words, this section

makes adherence 1o the wellirecognized principle of retrenchment in industrial law,
i.e. “last in, first oul’. As submitted carlier, this provision is applicable only to one

. form of retrenchment, i.e. where retrenchment is because of labour surplusage. The

employeris ‘ordinarily’ expected to adhere to the procedure of *lastin, firstout’. The
legislature has taken the caution not to make compliance with the procedure a cast-
iorn requirement, as in the course of industrial relations myriads of contingencies
arise in different situations*? The use of the word “ordinarily" indicates that though
the procedure of ‘last in, first out’ enacted by section 25G should ordinarily be
adhered to, where the exigencies Of an industry 50 demand, the procedure can be
departed from. The only requirement that the section prescribes in case of departure
from this procedure is that the employer should record reasons for the departure. In
Worker of Sudder Workshop of Jorehaw Tea Co. Lid, v. Management,®® the
Supreme Court held that departure from this rule was permissible only on valid and
justifiable reason to be proved by the management. In this case, the managemeat
retrenched 23 workmen., Out of these, the services of seven were terminated without
following the rule of ‘last in, fifst out’. The industrial tribunal, therefore, set aside
the management’s order of termination of seven workmen and directed their
reinstatement with some back wages. The Supreme Court, in appeal, confirmed the
finding of the wribunal and laid down;

The rule is that the employer shall retrench the workman who came
last first, popularly known as “last come, lirst go”. OF course itis not
an inflexible rule and extraordinary situation raay justify
variation.... There must be a valid reason {or this deviation,

Further, the court added:

There is none here, nor even alleged, excepl only plea that the
51. Supra now 6.
52, Supra nowe3 at 771,

53. (19803 I L.LJ 124 (SC).
54, Id. a1 126.
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retrenchment was done in compliance with Section 25G grade-

wise.... Allirmatively, some valid and justifiable ground must be

proved by the managementw be exoncrated from the *lastcome, first

" go’ principle.s®

A departure from this principle by the employer, the reasons for such
departure not being valid and justifiable reason, would make the retrenchment
invalid.* Once it is found that retrenchment is unjustified and improper, it is for the
tribunal to consider as Lo what relief the retrenched workmen are entitled to.
Ordinarily, if a workman has been improperly and illegally retrenched, he isentitled
toclaim reinstatement, and the fact that in the meanwhile the employer has engaged
other workers would not necessarily defeal the claim for reinsiatement of the
retrenched workmen nor can the fact that protracted litigation in regard to the
disputc has inevitably meant delay 10 defeat such a claim for reinstatement 57

. V1 CONCLUSIONS

The true scope of the concept of ‘rewenchment’ under the Industrial
Disputes Act, 1947 has been a focal point of controversy for quite some time now.
Cléarly, the problem arose because, on the one hand, the capital all through clung
to the age-old ordinary meaning of the term, On the other hand, the Supreme Court
conscious of the change in Indian socio-legal conditions, has been findin g itdifficalt
to truncate the remarkably wide language employed in the definition of *retrench-
ment’ in a social welfare legistation with an cconomic justice bias. In the Shukla
case, the court did not go into the wider question of the term but confined itself to
the question as to whether the ordinary meaning of the term ‘retrenchment’ fulfils
the requirements of the definition in section 2 (0o) of the Act. ,

The capital tried to ke advantage of certain observations in the Shukla
case which surely were not to be considered in isolation, bul in the context in which
they were made. The other unfortunate aspect that has added to4his coniroversy has
been thetime lag between the SAukla case and the later set of cases starting with the
Sundra Money. It can safely be said that it was only in the later set of cases that the
court was called upon to pronounce on the true scope of section 2 (0o) of the Act.
The court seized the opportunity and rose 1o Lhe occasion. Any criticism that the
decisions of'the court in a later sct of cases, particularly in the Santosh Gupta, are
not in consonance with the provisions of the Act may appear to be plausible, bui

cannol stand up Lo close scrutiny as shown earlier. In the absence of a Bo.wsm:mm:_.

social security sysicm in India, the courl, by delivering justice based on_pragmatic
humanism to the worker and his family, hus followed th& fight canons of statutory
construction. The changing concept of retrenchment as interpreted by the court is
an attempt to ranslaie into reality the constitutional values of security in the event
of unemployment of a worker for Part IV of the Constitution bespeaks the

conscience of the nation including the community of the employers.

55, Id. a1 12627,
56, Ibid. .
57. Swadesamitran Lid. v. Their Workmen, (1960) I LLJ 504 (SC).
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'

. Likeany other branch of law, more so in the area of industrial law, the need
of the day is a forward-looking judicial attitude, However, a feature of the judicial
process is that judicial opinions keep on moving backward and forward for quite
somie ime on poinis of law, and propositions of law have a tentative character unless
va. mature, in course of time, into firmly established principles by constant
reitetation and application by the judges.® In the area of labbur management
relations, examples are not wanling to show that courts have moved forward and
backward while dealing with vital concepts.® Itis hoped that the court will not move
backward, but would Jet the concept of retrenchment crystalise by constant
reiteration and applications, though the observations of Pathak Tin Surender Kumar
Verma® give the impression that some vacillation between backward and forward
approach with respect to retrenchment is in the offing. It is learnt that the Supreme
Court is already seized with cases where the definition of ‘retrenchment’ is being
reconsidered by a Full Bench of the court. Itis aptto draw attention to the Gandhian
approach in such a situation. Gandhiji said;

Whenever you are in doubt, apply the following test: Recall the face
of the poorest and the weakest man whom youmay have seen and ask
yourself, is the step you contemplate going to be of any use to him, 8

Thé factremains that the beneficiaries of the changing concept of retrench-
ment as conceived by the court are those who are from the many below the
n_mmmﬁ:mon.m:o and whoare increasingly seeing the Supreme Court as the lastresort
of the oppressed and the bewildered.5 It will be 2 sad day if the concept of

‘retrenchment as perceived in the Santosh-Gupta is miscarried rather than being

allowed to mature over the years.
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60. Supra note 18 .
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ANOMALIES IN THE NEGATIVE STATE.

HOWEVER DIVERSE in form and different in contenl, most western political
theories have in common their origins in times of pelitical crisis. Plato wrote in
response to the internal disintegration of the Athenian polis; Augustine Lo the sack
of Rome; Machiavelli to the rise of the Medici; Hobbes to the m:m:mw civil wars;
m_._a the-authors of the Federalist Papers to the American Revolution. This

“intimate relation’ betweencrisis and theory may be viewed as the natural result not
merely of the theorist's perception of danger to his political community, butalso of
his perception of an opportunity for theory to reorder the political world.! By any
mgasure of success, however, few theorists have managed to realize this opporta-

nity and most in {act have been reduced to rather pathetic hopes about uniting the

political power and philosophy in some Platonic guardian. What 1s remarkable
about the framers of the U.S. Constitution is that they did manage to take a
consciously conceived political theory, grounded in their own cxperience of
political crisis and translate it into a ruling ensemble of institutions, laws, political

practices and beliefs, The questions Lo be asked here are : Whether the very novelty

of this mnnoBﬁ:m_._BoE does not contain the sceds of its undoing and whether we
are not now secing first signs of their germination? Or, Jess n@ucom:w cana E_Em
ensemble so consciously and intimately tied to the political experience of one

. -generation be adapted to changing political experience and remain intact? And are
“we now not beginning to see serious anomalies between the theoretical underpin-

nings of the U.S. political institutions and the *nature’ of contemporary political
practice? .
While a carcful history would have 10 muktiply exceptions and claborate
nuances, it would be fair to say, on the whole, that the framers of the U.S,
Constitution conceived of the polilical community in essentially ncgative terms.

“What is government itsel”, declared Madison,*but the greatest of all reflections:

onhuman nature? If men were angels, no government would be necessary.” In other
words, for the framers, the political community was not an organic outgrowth of the
unity of its members or of their quest for communal fellowship, but rather a
deliberately crafted response to their restless, selfseeking natures. It was, in blunt
terms, a prophylactic, an association of convenience in which atomistic individuals
came together to protect themsclves from each other and to provide a- minimal
framework of national defence and commerce, within which S&ﬁacaw could
pursue their own ends.

In accordance wilh this vision, the U.S. political institutions wer¢ organ-
ized not 10 make things happen, but to keep them [rom happening. ‘By the
geographical extension of therepublic and the cultivation of interest-based politics,
the1].S. society was “‘broken into so many parts” thatthe ideaofa* ?an& interest”

1 SeeSheldonS. 2.&5 .“Puradigms and Political Theories" inP. King and B.C. vﬁmra?a.a ﬁar:i
and Experience, Essays Prasented to Michael Qakeshott 125-52 a1 148 (1968).

" 2. Madison, Federalist 51.
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or a “common purpose”, which might require the subordination of individuals to
corporate nceds, could never have any serious content except in times of war.
Moreover, just as interests in society were deliberately multiplied to check the
excesses of human nature, the power within the government was likewise déliber-
ately fragmented, “first divided between two distinct governments, and then the
portion allotted to each subdivided among distinct and separate departments.”™

. .The mRE. strength of the ULS. system, of course, has been its unprece-
dented extension and preservation ol individual freedom. However much we may
admire the liberal values served by the potlitical institutions established by the
framers, it can be suggested that the U.S. political practices are increasingly at odds
with thejr negative premises in two significant senscs. First, while we have
continued to view the exercise of political power with great skepticism, we have
nonetheless increasingly wrned to government to make things happen, We have
asked it 10 keep the national economy on an even keel, Lo recompense past social

- WIOngs, to protect the environment and steward the use of the natural resources. Yet,

nowhere in the governmental system of fragmented, shared power does the ability
£xist 1o pursue these goals in a coherent fashion.

Even if we cannot suppress the inclination of Madisen skeptics to thank a
benevolent Deity for the Tack of this ability, surcly we must admit that substantial
costs inhere in using a government founded on negative premises to ry to
accomplish positive goals. Inflation, the decline in productivity causad by incoher-
ent government regulation and the frustralion of the important national projects
might be cited as examples.

Yet, as important as these anomalics between the institutional expressions
of the theory of the framers of the U.S. Constitution and current practices arc, muceh
more fundamental ones may well exist. Although this is no place 1o explore the
philosophical bases of the Madisonian view of government, let it be simply
suggested that it rests in part on closely linked beliefs aboul the intraciability of
human nature and the limits of human knowledge that.can be brought 1o bear on this

_serious restraint of effective political action.* Because of these beliefs, Madison

rejected changing human nature to solve the probiem of faction as “impracticable™
and nowhere gave seriouscredence tothe ancient view of governmentasa character
transforming agency.

What is significant about many modern critics of Madison is that they
favour the ancient view precisely because they reject the belief (hat the knowledge
that can be brought 10 bear on the problem of human nature is necessarily Hmited.
Thus, according to Martin Diamond,® Richard Hofstadier detested Madison's
theory of government because he believed “modern science” would make it

L]

Ibid.

4. See Sheldon Wolin's discussion of John Locke in Potitics and Vision: Continuity and fnnovation
in Western Political Thought 29399 (1 me

5. Madison, Federalist 10.

6. Martin Diumond, Ethics and Politics - ?nh:s:ng:\nv_ (The moral foundations of the American
- Republic).
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possible *“to change the nature of man to conform with a more ideal system.”
Although this view has hardly gained widespread mnnm_.upm:om in .En U.Ss. govern-
ment, it can be suggested that it is widely shared by mon.mm_ scientists; :x.z itis one
unstated premise underlying our almost mystical belief in Emn q»smmoq.HE.sm power
of government-sponsored education programmes ..w.an underlying our willingness to
sponsor social research with tax money and that it may well be one source of Ea
law reform effort 10 “objectify” and “professionalize™ parenthood.” :... any case, this
view will certainly remain with us as long as we place an untimited faith in “modemn
science™ and its cvery expression in our political life will be anomalous to our
negative conception of the state.

Ifthere has been any consistent Lheme in popular political ooEanﬁQ n
receni years, it has been the lack of coherent public v.E 83@5.8 inthe U.S. political
life, In part, the politics has remained, as Madison intended it, an o:&o%.ncom— by
competing groups for “political goodies™, Yet it has m_mﬂ.v become m.oaoz:_.ﬁ Bonm
than he intended, and the results are often confusing, ragic Ea. nom:_om_ allat once.?:
Traditional political categories like “liberal” and “conservative’ seem ama.oa of
content; the political parties are little more than the remnants of earlier life forms;
gnd the public opinion polls consistently report that the people want less govem-
ment interference intheir lives and lower taxes aswel] as more governmentservices
and greater governmentefforts to protect worker's safely, enhance =60=<=n._=3w3
and improve education, We have reached a peint, in¢f Hoor.i_a..o :.6 Zm&mo_.w_m:
political paradigm (both theory and ruling ensemble) which posils a negative,
limited government no longer accords with the ::mEn.u.. of the dm political
experience, The real remaining question is how we can ad just the paradigm so that

the anomalous becomes the expected without sacrificin gthe liberal values the para- ‘

digm has done so much 1o foster.
o SHAILENDRA VIKRAM SINGH*

See Robert A. Burt, “The Limits of Law in Regulating Health Care Umﬁﬂ.o:m....wﬁm Law Report

(Spring, 1978). Alsonotethe approving and Ou.EnEmn&moEmF:o..q Lhis subjectinJerry Unc&::mﬂ

and Michael J. Parsons, “The Future of Schoals and Families: Three Scenarios and a

endation”, Phi Delta Kappan 443-46 (March, 1988). . .

MMMM_M__M—_.. waxuav_n. how the %u.ue.nBEoE.m efforts lo qnn__.nm.m past social wrong to w_mnkngn”
- Wmed into a farcical competition among rival groups to cash in on the compensation. m@nw oe]

Epstein, "25 Years Afier Brown, A Rivatry for Injustice”, The Washington Post Cl (May 13, 1979).
- Reader, Faculty of Law, University of Tucknow. -
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- Secretary, CILAS, Mr. R.C. Chopra, Addl. District Judge, Delhi and Secretary,

- of the problems. E afunction held in the M.C.D. Primary School, Badli, Mr, Justice

REPORT OF THE LEGAL AID CLINIC,
,. FACULTY OF LAW, UNIVERSITY OF DELHIX
(1989 - 90)

THE LEGAL Aid Clinic of the Faculty of Law was revived during 1989-90 by the

inttiative taken by ProfessorP.S. Sangal, Dean, Faculty of Law, University of Delhj

‘1. Dr. Mata Din (Campus Law Centre) -
2, _Shri UM. Deshmukh (Campus Law Cenire)
;- 3. Shri Sunil Gupta (Campus Law Centre)
4. Shri OB, Lat (Law Centre IT)
"5, Shri OP. Saxena (Law Centre I)
© 6. - Shri D.S. Bedi (Law Centre 1)
:Shri O.P. Saxena was assigned full-time duty 10 help the Legal Aid
Commitee. : ’
- “lIn:the beginning of the academic session, Dean alongwith a few other
teachers of Em Faculty of Law had a detailed discussion with Hon'ble Justice

Delhij Legal Aid and Advice Board and Dr. B.N. Mani. In that meeting, detailed
discussion was heldregarding various programmes which the Clinic had decided to
undertake and-the programmes suggested af the meeting. Fruitful discussion also
took: place regarding financial help which the Clinic required for undertaking
varigus programmes, .

¢+ ' LEGALLITERACY AND ONTHE SPOT - --
o LEGAL ADVICE CAMP

As .m‘ part of its regular activities, the Clinic organised its first Legal
Literacy and On the Spot Legal Advice Camp at Village Badli, Deihi on Sunday,
the.25th March, 1990. The report on this Camp is as under—

, Om March 25, 1990, about 120 students and some teachers of the Faculty
of Law :aﬁ_nﬂmﬁﬁmamzv of Professor P.S. San gal, Dean of the Faculty, visited the
village Badli to make on the spot study of legal problems of the villagers. Students

1n groups with law teathers visited doar to door and acquired first hand information
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Avadh Bihari Rohatgi spuke on the law relating to land acquisition and apprised the
villagers of their legal rights. Shri R.C. Chopra, A.D.J. & Sccretary, Delhi Legal
Aid and Advice Board informed the villagers about the Lok Adalat and counselling
work undertaken by the Legal Aid Board. . S

The representatives. of villagers drew attention of law teachers. and
students to the legal problems of the villagers like inadequate compensation in lieu
of land acquired, growing pollution and other problems like delay in &wﬁo.mmmdm the
cases. Shri S.P. Singh, Convenor of the Legal Aid Clinic told villagers about the

facilities of free legal aid to help poor and needy o get justice. Mr. Q:P. Saxena,

Advocate and law teacher assured villagers that Legal Aid Clinic will try © r.m.G. in
organizing ‘Lok Adalal’ for disposal of land acquisition cases.

The students in groups under the respective teacher-in-charges, Dr. Mata
Din, Shri O.B. Lal, $hri D.S, Bedi and Shri Sunil Gupta talked to about 200 villagers
and prepared records of their legal problems. The village pradhan of Badli village
and other prominent villagers expressed thanks 0 the Law Faculty (or this noble
work of imparting legal literacy and providing legal advice.

Professor P.S. Sangal, Dean, Faculty of Law announced that lawyers and
law teachers will regularly visit various vitlages, slum areas, I.J .coloniesand labour
colonies and carry out a survey of the legal problems of the residents of these areas
and thereafter legal aid clinic will try to provide solution to legal problems by
helping in organizing ‘Lok Adalats’ and giving legal advice and aid 10 take up these
matters in court. Shri Ch. Prabhakar Rao. Special Secretary, Commitiee on Imple;
mentation of Legal Aid Scheme of the Law Ministry was present in this Camp and
went door to door with Professor Sangal in acquainting himself with the problems
of the villagers. Shri Rao assured the Law Faculty of full help in organizing such
legal aid programmes. Chaudhary Tarif Singh, arca M.P.,also spokcand congratu-

"lated Dr. P.S. Sangal and other Faculty members for taking inittative in impaning

legal advice and aid to the villagers in his constituency.

After this successful camp, many specific cases of criminal, civil and mat-
rimonial nature came up for consideration and in these cases proper legal advice was
given by Shri O.P. Saxena and others. ‘

m.mu.. m_zm:,.“h

.

* Convenor, Logat Aid Clinic snd Reader, Law Centre 1, Faculty of Law, University of .Un:i.

RULE OF LAW

Proem

Qur present generations are forgetting fast,
All-about the glories of our distant past,
‘When the greatest lawgivers of ancient time,
Wrote nol in prose, but it jingling rhyme,

A feat unsurpassed by any Western scholar,
Though today, he plays a role, stellar.
Unlike our lawmaker of the days of yore,
The modern lawgiver is a mere proser.
Though they belong to the same family,
Prose is homely, but poem is comely.

As if, it remains under a deadly curse,
Prose cannot match, the sweetness of verse,
Ancient lawgivers excelled in this sweeiness,
To which Smuriti texts stand witness.
Following their “footprints on the sands of time™,
I have essayed to indite this thyme,

To egg the future Manus of great India,

On to take up the glorious idea.

Polyphonu prose makes Krishna Iyer tall,
He is closer to Manu, than to Marshall,

Be Manus, Chanakyas or rhyming lawyers,
Revivify the glory of our ancient scholars,

Rule of Law through Ages
The quiddity of Rule of Law is the limitation,
Put on the ruler to base his action,
Not on personal whigmaleerie or prejudice,
But on the objective priniciples of law and justice.
Millennia before this concept grew in the West,
India had fulsome Rule of Law, at its best.
The zenith of Rule Law, was the Dharma norm,
To which a king’s rule had to conform.
Principle of Dharma was a binding lodestar,
According 1o which, he excrcised his power.
The glolden rules of Dharma, sel limitation, -
On the King's power of royal administration,
Containing the best of Law, morality and religion,
Dharma was a capsuled, gravid expression,
The term is a model expression in ¢conomy,
No single word can explain its polysemy.
Dharma is a holophrastic expression,
Enjoining a code of righteous action.
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Wider in meaning than only righteousness,
Dharma was legally binding in its fulness,
Enforcing Dharma was King’s primary duty,
Failure to do so proved his iniguity.

As immutable as principles of natural law,
Divinely conceived Dharma could have no flaw. .
Law is King’s command, says the positivist,
But Dharma was a command to the King, to.enforce it
Conceived by ancient Indian perspicacity,
Dharma proudly proclaims its universality,
Millenniums before grew the modern conceptuality.
Of Western state system, law and morality,

India was ruled and cloyed by Dharma sagacity,
Subsuming legality, morality and religiosity.

The legality of morality and morality of legality,
Were fused into the binding single entity,

In the interface of law and morality,

Dharma was, and shall remain, an ideality.

Its gelden rules obligated one and all,

To discharge all duties,legal and moral.
Promoling dutifulness, it brought accord,

Uniike modern fight-for—right, causing discord.
De fide Dharma bore universal, timeless theme,
Showing the best of man and manners for all time.
Dharma sustains mankind and everything else,
Modern state and law stand only on its base.

The basic principles of Dharma, surrive yet,

In the legal and moral codes of every state,
Though it is not followed in its entirety,

No state can ignore its salience and sagacity.

What is Rule of Law

When Government governs and rulers rule, by law,

In simplest words, this is Rule of Law. =
If rulers rule the roast, by whim or desirg, _....-- '
We ever say that Rule of Law is not there.

Rule of righteousness, the best government ever,

Was the Rama Rajya in the days of yore.

The Sun of moral wisdom, rises in the East.

- The best government is that governs the least”

In man’s search for jimdandy of administration,

Rule of Law stands as the best innovation.

Rule of Law is the fundamental rule,
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For the best governance, it is the best tool.

A good government should always aim,

To make Rule of Law, its name of the game,
A good ruler, like a well groomed bride, s
Must be dutiful, solicitous and without pride,

" Rulers are ruled by the regimen of Law,

There is no other conclusion, we can draw.,
Rulers rule, only by the dictates of Law,
" Non-compliance will mark their flaw,

.- From peon to the P.M. and the President,

- Each acts his part as the Law's Ageni.
No ruler can act as he wighes,

. . . But only as the Law clearly expresses,

Government of Laws, and not of men,
‘An official is only Law’s cognomen,

" .- He acts as per Law’s direction only,

And lawfully cannot act wantonly,

- Rulers have to show for every action,

Some legal norm, as its justification,
‘They have no arbitrary powers to act,

- Without conforming to Law, in fact,

‘So I ween, Law in the real Ruler,
And in accord, acts cvery stale worker.

" As a beau jealously guards his girl-friend,
-+ .80 does Rule of Law, individual rights, defend.

From the time of Magna Carta to the present,

.- Rule of Law has gTOWnR in its content,
" Not only c¢ivil and potitical rights to assure,

It now seeks to promote, economic welfare,

- Political rulers, lay the policy down,

Bureaucratic rulers, o act them-upon.

- If from Law, there occurs deviation,
. Judicial rulers nullify such action.

-Laws are made by the legislative rulers,

" Executive rulers act as implementors.

If they bring about any violation, '
Judicial rulers cause nullificatjon, o
Revealed by word-wars of Lawyers’ oratory,
Defects in Law are cured by judicial surgery.

Such is the Majesty of Rule of Law,

That keeps every ruler in awe,

" Rule of Law is a dreadful nemesis,
. That strikes Hard on its anti-thesis.

Acts of arbitrariness and discrimination,

" Cannot survive the judicial examination .
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The Rule of Law has its cornerstone,

In Judicial Review of any state action.

The Rule is fortificd by judicial independence,
Without which it will carry no sense.
Equality before Law is largety writ,  ~
When rulers, like the ruled, do submit —

To the jurisdiction of the ordinary Courts,
Being bound by decisions, under the codes.
Not only is no man above the Law,

But every scofflaw comes under its claw.
He cannot escape being brought to justice,
Drespite his rank, status or high office,

The Rule of Law does further enjoin,

Not to illegally punish any one,

Unless one is Law’s transgressor,

Whose breach is proved by legal procedure.
A man can be punished for nothing eise,
Except for a breach of Law or legal process.
His guilt must be proved to the hile,

Before he gets lawful punishment for it.
Whoever takes Law into his own hand,
Shall be punished by the Law of the Land.
Thus the ruled is protected from the ruler,
Who may try to abuse his power.

Press brings to light the Rule’s violation,
Before the Supreme Court of Public Opinion,
The accused faces trial by Public Opinion,
‘Which has its own moral sanction.,

As unoflicial upholder of Rule of Law,

The Fourth Estate becomes the last straw,

Constraints on Rule of Law

The glory of the Law and Justice gets lost,
In the growing delay and rising cost.

The spiralling outgo and procrastination,

On Rule of Law put great limitation.

The winding channels of costly litigation,
Forbid one to seek legal vindication.

To vindicate his rights, a man must,

Bc in a position to pay the cost.

Caught in the anfractuosity of legal process,
The litigant loses his wealth and happiness .
From court to court, to the High and Supreme,
The suitor spends his money and time.

1590
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Like a suitor he tries to woo and win,

Without knowing how and where to begin.

Law and love have, one thing in common,

Only when pursued, they can be won.

Legal Aid and Public Interest Litigation,

In some way redeem the situation.

Revamp all archaic Law and procedure,

And give justice to all, rich or poor.

Law is no insurance against its violation,

But what it promises is a legal restoration.

In the netherworld of corruption and deceit.

The law suffers both in letter and spirit.

When Law can be invoked to defeat the Law,
Thal is a fine art of an official outlaw.

They chivvy people by chicanery and pettifoggery,
And cobwebs of jiggery-pokery and skulduggery.
Flimflam, game plan and logistical sophistication,
Are freely used to circumvent legal provision.
Misfeasance, malfeasance and malversation,

Are subtle ways of Law’s infraction.

When officials play the jilt towards Law,

It looks like inlaw becoming an outlaw,

Sinister abuse of legal and judicial process,
Defiles and deflowers Law's iarm and greatness.
Framing and ensnaring show the negation,

Of the very spirit of the Rale of Law notion.
Honey traps, money traps and range of gimmicks,
Are abused on the loathed ones, as dirty tricks.

A bete noire needs feolproof protection,

From the power wiclders and their deceplion.
Pursuing cloak-and-dagger policy and trickery,
Some act, suaviter in modo fortiter in re.

When one is tricked into criminality,

There is a failure of Law and morality.

When a pariah is embroiled in maleficence,

We reach vanishing point of jurisprudence.

This smacks of baleful, baneful jimcrowism,
Where one gets punished by others’ chauvinism.
When a doctor is remiss on hospital bed,

Only God can save the sick man’s head.

Etiology of Crime

Mammonmindedness is the root of all evils,
Cupidity is main cause of our ills.

i -
-
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"+ Minions must mend minacious mentality,

Seduced by the glamour girl of consumerism, "o win people’s love and respectability,

. People pursue a course of gamy materialism, T
By Charbak rule, the voluptuaries do abide,
When they follow the epicurean as their guide ;
“So long as you live, live in glee,

Be a borrower and drink ghee,”

Coda

.~ Adirty head hath, dirticr hands siill, A '
Which can rob, kill or stcal,
When head is not pure, limbs act impure,
- ‘If mind is clean, lucre cannot lure.
Crimes exist in mind, before they exist in fact,
Religion killed them there, before the act.
Because of present neglect and decline of religion,
We have a rise in ¢rime and corruplion.
""'We pay the price, for our godlessness,
.With a moral decay and rising lawlcssness.
~As punishment docs not reform the mind,
! ..No decrease in rates of crime, we find.
"~ Godliness purifies the mind and the soul,
- S that one shall commit no crime at all.
% In the glorious Ramayan and Mahabharat time,
" Very few people dared to commit any crime, .
-~ Bound truly by religio-legal Dharma norm,
They did, all their duties perform.
Dharma ‘wasthe be-ail and cnd-all of life,
That put paid 10 all forms of worldly strife,
India is the golden land of spiritnality,
.~ Where God materialised 1o cnd megacriminality,
Gita remains its cdifying, undying cvidence,
And its siblimity and cternal relevance :

Justifying one’s graft by that of another,
The jackleg rulers, feel abashed, no more
Caught is elfish, selfish and huggish magelstrom,
Plummeting probity plagues the state system,
While few excel in job, many excel in jobbery,
And many others surpass in Suppressio veri.
Corruption, like water, flows from top, .
¢ o " All office-heads liable, who are atop. : -
Under their noses, thrives the devil,
That begets vested interests in the evil,
- An office-head is the Captain of a ship of state,
The.conduct of his men, he has to regulate,
- Ships of state are run by these captains,
Minions just fall in line with their chieftains, o
, If a captain does not act above board,
- His men will deviate, deviagate and defraud.
Unite all such chiefs, against the mischief,
Who, if sincere, can bring all relief,
No piece-meal approach, will yield fruit,
Unless you face the problem, at its root,
When few heads roll, it is no cure,
Because the ailment survives elsewhere.

_As one's contagion infects another, nor grows less, As and E.:o_._ there is decline o_w rightcousness,

" Lawlessness enkindles lawlessness . And upswing and upsurge of clfish wrongousness,

: We need a moral and spiriwal re Q.._nnmmou I © ", Tosavethe virtuous, destroy the vicious and dishonest,

i To Lift from frailty m:umso_.mmm ow malefaction i _.- - :And to reirieve rightcousness; sec ularly, Tmanifest”.

Not all officials are venal or corrupt . These-arc. the words, which the Almighty said,
_— .And, all unrighteous acts, thereby lorbade.

World states have not become morally bankrupt. ** “Thie world can leam from India’s spiritualism,

uzcamw S, ?Nwoﬁmwma Mhamﬂn.woﬂﬂsoaﬂw M:%Mm”mr . . - That glorified abnegation and decried hedonism.
& m<c R%co b M $ V,E me i - .. One who wants to woo and win bitch goddess,
ery otlice has 11s own ethos witure, : . .+ Must shun running the gamut of sex.

I ‘ That shape the psyche-of iis holder. o Heady headonism begets AIDS and affluenza,

. . - The sublime Eﬁv_oan.m of juridical oE.ooE:Q ! .- Unsecn in India’s world of spirijual extravaganza.
gom:.% and makes a judge’s p na.mon.mu.zw T, + " Deadly, deathbearing AIDS is a sinners’ illness, .
Judicial power docs noL corrupt judicial n.::n. God’s wrathful retribution against sexual excess,
An exception 10 the power of any other kind. Follow the i deals of a saint and his way,

Therein lies Rule of H&E.m mmi:.m srace, ' ’ The dreadful, dolesome AIDS shall keep away,
That off-sets the growing executive excess. : .
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The joy of a swinger from his intromission,

Far poorer than a saint's spiritual frisson. . : m B : . rm.ﬂqgmzuﬂm; MMQHJNQZ : | . , ...

Continence is life, venery is death, L 1

This is the law of life and health. R . ,. :
Renunciation, abnegation and abstinence, e BT . RETROSPECTIVE OPERATION OF SECTION !
Replacing venery, incontinence and indulgence, .~ T 12B OF MRTP ACT ’

Are panacea for world’s doleful decadence, S . o B . ’

That can usher an era of peaceful resurgence. L o g

The Sanskrit texts, a storo house of knowledge, TTIS a firmly established rule that retrospective effectisnot to be given to a statute

Are mankind’s rich and proud heritage. - ’ _ , _ 1 50 as to impair an existing nmEo._. oc:mmmoz oxnﬂ: mm.ﬁammam matters of procedure
Gandhi lived and died, as its top true blue, S , unless that effect cannot be avoided without ao.Em violence to 5@ cnactment. ,P.s , ;
From whose life, you can take the cue. S , enactment omm:.ﬁ ﬁo.cn construed as vﬂ%nncé .on_w when it is expressed in :
Preach Gandhism, by your own practice, . . . _ mmbmcmmo E.EQ: is mE._.E capable om. either 58688:.0:.5:29 :.oéaéﬁ a m.SE8 |
. That will ensure Rule of Law and justice. o L is passed with the object of Eoﬁ.\nnsm the u.:c:o against moq.:o evil .2 mccm.m. itmay ]
. o be allowed to operate retrospectively evenif by such operation it will deprive some .
P. C. MoilArans* person or persons of a vested right.! .
(“SEXPEER™). * For the retrospective operation of the provisions of an Act, it is not

.. necessary that it must be stated that its provisions would be deemed to have always

s -xisted. That is one of the modes and may be an effective mode of providing that

. : : o the provisions would have retrospective effect. Retrospective effect can also be

- L gathered from the language of the enactment and the object and intent of the

Sh legislature in enacting it ,

Co ’ In the light of the above well-settled rule as to the retrospective operation ) . 4
- , of statutes, this note examines whether section 12B of the Monopolies and Restric-
© tive Trade Practices Act, 1969° (MRTP Act) can be considered io have retrospective,
operation. Section 12B confers power on the Monopeolies and Restrictive Trade
“Practices Commission to award compensation. Sub-section (1) of section 12B
reads. ' ’

(1) Where, as atesult of the monopolistic, or restrictive, or unfair, > .
trade practice, carried on by any undertaking or any person, any
loss ordamage iscaused to the Central Government, Orany state ) '
, ' Govemnment, or any trader or class of {raders or any consumer,
such Government or, as the case may be, trader or class of
traders, or consumer, may, without prejudice to the right of such B '
Ciovernsnent, trader or class of traders, or consumer to institute ' o
a suit for the recovery of any compensation for the loss or
damage so caused, make an application to the Commission for*
an order [or the recovery from that undertaking or owner thereof
or, as the case may be, from such a person, of such amount as
the Commission may determine, as compensation for the loss or
" damage so caused.

1. 8.G.G.Bdgar, Craies onStatute Law, 395 (Tth ed., 1971). '
2. Sree BankLtd.v.5.D.Roy & Co., AIR 1966 SC 1953.

.ok '
i Lecrer, Campus Law Centre, Faculty of Law, University of Delhi, 3. Inseited by MRTP (Amedment) Act, 1984, w.e.f. 1.8.1984
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The reason for introducing section 12B, as observed by the Sachar
Committee,* on whose recommendations the section was incorporated, is:

Inall the legislations the world Over, provision exists enabling
an affected party 10 seek remedy for being compensated for loss or
damage suffered by it at the hands of a person who has indulged in '
prohibited practices. Thus, section 7 of the Sherman Act and section
4of Clayton Act(US A)provide thatany personwho hasbeen injured
in his bysiness or propertly by reason of anything forbidden or
declared to be unlawful may sue with respect to the amount in
controversy and recover three-fold the damages sustained and the
costs. Similarly, section 6 of the Federal Act (Switzerland) also
provides that any person whose interests are affected by unlawful
‘interference with the competition may request damages for any
wrongful act or omission, -

Section 6 of the Act against Restraint of Competition (Spain)
also provides for a person, who suffers damages by reason of
resirictive trade practices thatare declard to be prohibited, to recover
damages.

Section 25 of the Act concemning Prohibition of Private Monop-
oly and Maintenance of Fair Trade Act (Japan) makes an entrepre-
neur; who has employed unfair business practices, 1 be liable to
idemnify the person injured. Section 82 of the Trade Practices Act,
1974 (Australia) as amended upto 1977, also provides thata person
who suffers loss or damages by conduct of a person which is in
violation of the provisions relating to restrictive trade practices and
unfair trade practices may recover the amount of loss or damages by
action against that other person.

Similary, the Combines Investigation Act of Canada, being
amended by the Compeition Bill, 1977, also provides by section31.1
the right of any party to recover damages from the person who has
indulged in trade practices which are prohibited,

The Sachar Committee further observed ;

The provisions for claiming damages are thus an established
‘principle. It is also logical and equitable to provide that any-person -
who is affected by any prohibited practice should have a remedy to
recover damages and compensation from the guilty party,$
Taking into the consideration the intention and objéct which the legisia-

tors had in view in incorporating section 12B, the section can be given aretrospec-
tive effect. Apart from this, the amendmant does not impair dny-existing right or

4. Report of the High-Powered Expert Committe on Companies and MRTP Acts (1978).
5. Id,para21.35—21.38, p.273.
6. Id,para21.40, p. 274,
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Qnmﬁ.mz& obligation as the trader is already under an obligation to compensate the
aggrieved party according to the established principlesof law. Section 12B(1)itself
makes it clear by express provision that making an application to the commission
foranorder of compensation is “withoutprejudice to the rightof such Government,
trader or.class of waders, or consumer to institute a suit for the recovery of any

‘compensation for the loss or damage so caused.” The language of the enactment,

therefore, is such that favours section 12B 10 have retrospective effect. Even
assuming that section 12B impairs any existing right or creates an obligation, it
would still have retrospective effect because, according to the well-seitled prin-
ciplesof inerpretation of statutes, if “a statute is passed for the purpose of protecting
the public against some evil or abuse, it may be allowed 10 operate retrospectively
although g such operation it will deprive some person or persons of a vested right.””

. ~In Rv Vine® the words “every person convicted of felony shali for ever
be disqualified from selling spirits by retail, ... and if any persen shall after having

" beensoconvicted, take outor have any licence to sell spirits by retail, the same shall

be void woallintents and purposes” wereapplied to a person who had been convicted
of felony before the Act was passed though by doing so vested rights were affected,
Mellor J observed:

It appears to me to be the general object of this statute that there
. should be restraints as to the persons who should be qualified to hold
" licences, not as a punishment, but for the public good, upon the
- ground of character.... A man convicted before the Act was passedis .
+quite as much tainted as a man convicted after; and it appears 1o me
* not only the possible but the natural interpretation of the section that
" any one convicted of felony shall be ipso facto disqualified, and the
licences, if granted, void.?

The above observation of Mellor J can be applied to section 12B of the
MRTP Act so as to giveitretrospective effect. The object of present Act is beyond
doubt. In ascertaining the intention of the legislature, it is certainly relevant to
enquire what the Actaimed toachieve. Accordin 2 to Sachar Committee Report, the
provision of 12B was to be introduced under the MRTP Act so that it can have
salutary-effect and that it may prevent the prohibited practice from being repeated,
The remedy by way of damages will actas a deterrent to these prohibited practices-
right from the inception and motivate the producers and suppliers themselves to
desist from indulging in such practices. The provision can also be invoked by central
and'state governments and Gther authorities for the reasons that the governments
like any other person-also make mass purchases of goods for their use in hospitals,
stores, canteens, messes, ete. If as a result of prohibited practices, the government
suffers damage, it is only natural thar it should also be in a position 1o recover

7. 85.G.G. mn_w“,h... Craies on Statute Law, suprg note 1,
8  (1875)10QB 195.
9. Id. a1200-201
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damages. Thus, the wholc intent and purpose of the provision of monmou.pmw isto
achieve the objectives of the MR'TP Act with a view to protecting the public and the

In Sree Bank Ltd. v. S.D. Roy & Co.,” the question related to the

amendmentof the Banking Regulation Act, 1949 in1953 by which anew section45- -

O was intreduced, The Supreme Court interpreted that provision by holding the
same to have retrospective effect Lo protect the vested interest of the depbsitors.
Sectien 45-0 states: , :

(1) Notwithstanding anything to the contrary contained in the Indian
Limitation Act, 1908 or in any other law for the time being in
force, in computing the period of limitation prescribed for a suit
or application by a banking company which is being wound up,
the period commencing from the date of the presentation of the
petition for the winding of the banking company shall be

excluded. .

(2) Notwithstanding anything to thecontrary containedin the Indian
Limitation Act, 1908 or Section 543 of the Companies Act, 1956
or in any other law for the time being in force, there shall be no
period of limitation for the recovery of arrears of nm:,m. m.o,:.am:w.
director of a banking company which is being wound up or for
the enforcement by the banking company against any of its
directors of any claim based on a contract, express or implied;
and inrepect of all other claims by the banking company against
its directors, the period of limitation shall be 12 years from the
date of the accrual of such claims or five years from the date of
the first appointment of the first liquidator, whichever is Ionger.

{3) The provisions of this section is so far as they relate to banking
companies being wound up, shall also apply to a banking’
company in respect of which a petition for the winding up has
been presented before the commencement of the Banking
Companies (Amendment) Act, 1953. N

In that case, the appellant bank got a compromise decree against the .

respondenton May 1,1947 for the sum of Rs. 31,000, of which Rs. 2,115 were paid
by respondent that very day. The decree provided that Rs. 6,885 would to be paid
by May9, 1947 and the balance of Rs. 22,0001in seven annual instalments. The sums
of Rs. 6,885 and the first instalment of Rs.1000 were duly paid by the respondent
but he did not pay any other instalment. In the meantime, on May i1, 1948, a
winding up petition was presented in consequence of which the appellant bank was
wound up by an order dated August 3,1948. Paragraph 5 of the comproimise, fEn:
was part of the decree, provided that if the judgment-debtor did not pay any

instalment and committed defauit, then, EE months after such default, m: Eo.

10. Supranote?.
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instalments shall be deemed to be in default and the decree-holder would be entitled
torecover the entire amount of the decree by execution proceedings. On August24,
1957, the appellant presented an application in a tabular form for execution of the
decree before the Calcutta High Court. 1t was stated in the application that the
respondent had failed to pay the amount of the decree under execution and that the

. appellant had been wound-up by an order of the court dated Au gust 3, 1948 ona

petition for winding up presented toiton May 11, 1948. It was, therefore,prayed that
the High Court liquidator, who was the official receiver of the appellant, be
appeinted receiver without security and remuneration tocollect the amount from the
respondent. A prayer was also made for the appointment of an interim receiver, An
interim order for appointment of such receiver was made on August 26, 1957, which
was confirmed on June 2, 1958. The respondent, thereupon, appealed and the main
question to be decided by the court was whether the execution of the decree was.
barred by limitation. The appellant contended that in view of the provisions
contained in section 45-O of the Act, the application was within time,

Sarkar J held that the object of the Act was beyond doubt. It was well
known that prior to 1949 in our country, a large number of mushroom banks had
come into existence and were in the control of persons not very scrupulous or
competent. Many banks came (o grief and failed with the result that the depositors
largely lost their money, Tt was with the object of giving relief to those innocent
depositors that the original Act of 1949 was amended and section 45-0O was added.
The whole intention and purpose of that Act was to secure the interests of the
depositors. One of the methods by which the object could be achieved clearly was
by extending the period of limitation for the enforcement of claims of a bank in.
liquidation so that more money might becollected for payment (o the depositors, He
therefore, thought that the Act was intended to have a retrospective operation,

" The retrospective operation of a provision is of course a question of the
intention of the legislature to be gathered from the whole statute, Hence, inthelights |
of the principles of interpretation of the statutes, the provision of section 12B,
keeping in view Lhe objects and the intention of the legislature and the judicial
interpretation, may safely be allowed to operate retrospectively in the larger inter-
ests of the public and the state.

JEEwaN Pragasn*

* wEn,mzn of LL.B.II Year, Law Centre I, Faculty of Law, University of Dethi.
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‘

FROMRETRIBUTION TO RESTITUTION: ) ‘ :EEE..Q.« turn out to be more beneficial than loan, even if he is arrested as he would
' " have to pay merely a nominal interest of 1%, per cent per annum as fine. But for

A Note on Suryamoorihi Case " the persons involved in the penal system, the sentencing is adequate in the light of

e}

FROM HAMMURABIAN civilization to modem civilized world, the criminal philosophical change in the theory of punishment in modern era on the basis of
justice system has witnessed a movement from retributive Jjustice to restitutive individualization of crime,
Justice. In India, the year 1989 has witnessed inthe Suryamoorthi case! the creation o
of a precedent that might have significant import for the future sentencing policy. ] . - ..I 'CHANGE IN THE PHILOSOPHY OF PUNISHMENT
The offence involved in this case was robbery of Rs. 40,000/~ which is punishable . : R o ] ) )
upto 10 years rigorous imprisonment. But the court, after recording a conviction . . "+ Historically, in primitive society, according to the classical school, pun-
and giving a pre-sentence hearing in terms of section 235(2)? of the Code of ishment was fitted to the crime and the criminal was of no consequence, It was
| - Criminal Procedure, 1973 imposed a sentence of fine totalling to Rs. 15,000/~ from asssumed that every offender committed crime on his free will and was, therefare,
all the accused, Out of the fine so recovered, the court directed that compensation normally liable; the considerations of the character and personality of the criminal
_ f of Rs. 10,000/- be paid to the victim in lieu of loss of intercst on Rs.40,000/- had no refevance. But in spite of all these, the school recognised that the criminal
) involved in the robbery. An attempt is made in this paper to analyse the nature and - had a natural right to be humanly treated. The classical school developed into the
c - rationale of the sentencing. correctionist school which recognized the fact that in dealing with a criminal, the
. ) The present case was of robbery under of the Indian Penal Code, 1860.3 character of the criminal could not be completely left out of consideration. It
. The prosecution case was that while PW1 and his mother PW?2 were travelling with + + maintained that, in the estimation of personal criminal responsibility, age and
. Rs. 73,600/ in cash, accused persons robbed Rs. 40,000/~ from the mother when mental alienation could not be disregarded.
' :.,.ow hadalighted 10 change the bus. Pursuant to thestatement given by the accused, - ' .hoagmmmﬁmmﬂ_i and Garefalo, the leading exponents of the positive
' Rs. 39,170/- was recovered from their possession, The case was proved against school, declared that the criminal could not be regarded as a normal person who
_ . accused No. 1, a policeman, accused No. 4, a companion and accused No, 7, a commits crime simply on account of a perversity. According to them, criminals are

I neighbour of PW1 and PW2, beyond reasonable doubt. After conviction, a pre-
il sentence hearing under section 235(2) of the Cr. P.C. was provided and an order of
. punishment was passed after 25 days of the conviction hearing. The Supreme Court - '
o directed the : (a) accused No. 1 {the policeman) to pay a fine of Rs, 7,500/- and in
\ default to suffer rigorous imprisonment for 3 years, (b} accused No, 7 to pay a fine
" of Rs. 5,000/- and in default to suffer ri gorous imprisonment for 2 years, {c) accused

of different grades who can gradually be transformed into normal individuals,
Hence the idea of retributive justice transformed into reformative justice and the
concentration on the crime was withdrawn and attachedto the criminaland once the
idea was pronounced it developed gradually to the extent that the modern thinkers
and criminologists supported the restitution at the place of retribution. And thus

L No. 7 to pay a fine of Rs. 3,000/ and in default to suffer rigorous imprisonment for mnam.:oz was drawn lo m._aa out the solution of the crime incuring the &@E:m_.
1 year. And attractively, out of this fine amount, PW2, the complainant, was to be William Blackstone in discussing the piirpose of punishment rejects the idea of
o paid a sum of Rs. 10,000/~ to compensate her for the loss of interest suffered by her atonement and expiation as not fit for himan determination and regards it as a
for the perios of 15 years of trial ) . ‘precaution against future’ offences of the same kind affected in three ways—by

- . . . L amendment of the offender himself; by detering others by the threat of his example
. Concentrate on fine mathematically, one year rigorous imprisonment . ) from offending in the like way; or by depriving the guilty party of the power to do

future mischief. And according to him, if the penalty fails o achieve any of the

. . Lo E . effects, the terror of his example still remains as a warning thers. Thus the
1 society from imprisonment. In another sense, if a person wants to have a huge s fror of s example st S 25 2 warning [0 othe s th

odern penal policy favours greater individualization of punishment with more
! 1d focer . Lk 1) moTe
. amount of money, he nced not apply toany bank for loan because Ho_u_uoa.w wou “attention to the need of the offender and involves providing opporlunitics [or

" [ : ) reformation of the offender and restitution of the victim’s loss. But the practical

1. Suryamoorthi v. Govindaswamy, AIR 1989 SC 1410, - =" difficulty is that a wholly reformative or restitutive penal sysiem would not be

pe came torbe calculated at Rs, 2,500/-. Foralayman, this sentencing scems to be funny
7 in the sense that a person who can purchase the imprisonment can be set free in the

cx g

* m_.b:SunwﬂwﬁwnmmM.MMﬁwMMM.WHMJMEMMMMMM.-M.LMMMMWMMR& in accordance with the : ¥ deterrent for if convicted offenders arc dealt with entircly in their best interests (as
provisions of section 360, hear the accused on the question of sentence, and then pass in this case), the crime might become even a profitable avenue to favoured social
sentence on him according to law. treatment. In the present case, the payment of interest, at the rate of 5”, percent per

3 .mn&eﬁ_ﬁ of the Indian vwﬁﬁ nﬂam H% Aﬂ_ﬂ i imoriconmet for s ¢ - aunum as compensatory fine might lead to make robbery a profitable avenue for

OEVET COmmIls 10 sha. unished with rigorous lmprisonment or a lerm . . .
which may exiend 58:%...33. and wrm.: also be :mmw_m to m:n“vﬁa. if the robbery is future criminals and may open a way for the persons in need of money.
commitied on the highway between sunset and sunrise, the imprisonment may be Before examining critically the sentencing in the present case, it would be

extended o founcen years. useful to examine the philosophy of pre-sentence hearing for individualization of

AN Y
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or young offenders and not to impose sentences which are too short or too long, to
“be useful. The philosophy behind the above trend of reducing imprisonment is that
the first offender or young offender should not be contaminated with hardened
criminals or other prison inmates. Even in the international field, the United
Nations Congress” urged a reduction in the use of short sentences, especially for’ :
trivial offences, on the ground that imprisonment has a disrupting cffect on the
offenders’ employment and family. And keeping this in view, alternatives to
imprisonment were found by the organs of the criminal justice system. - As
alternatives of imprisonment the sentence of fine, probation, suspended sentences,
parole, construction of reforming centres, open camps, etc. have assumed more
significance. Since penal policy requires that judges should refrain, as ofien as
possible, from passing a sentence of imprisonment, the most common of the
alternatives to imprisonmensi for judges is the imposition of fine as a mdde of
punishment. . B
The question, however, arises whether fine as an alternative to WB.U_.HO:-
ment is always appropriate regardless of the nature of the offence in the circum=
stances which prevailed in the case in hand ? The answer is clearly in the negative .
because in certain offence which are anti-social and which affect the socicty and its
norms at large, the offender will have to be dealt with severity and infliction of fine .
in such cases would be most inappropriate. There are still many offenders who are
sent to prisons because they have committed sericus offences for which rio other
forms of treatment is available. Because lenient sentencing in serious offencés in

the form of fines affects the psychology of the society in a negative sense and the &\Q

peaple in the society feel easy while committing any offence, t consider o%w:o.mm as
bargaining with the courts. Kautilya in his Arthshastra has stated: “Punishment if

severe, alarms a man; if 1oo mild frustrates him, if properly determined makes man ‘

58:8::803::3_QQnU:E.BmHzmoam:%owmzmnoimé.H:.omnao&m
are very true to the present day. . S

We are not advocating a support for retributive justice, but we are against
the misuse of restitutive justice. In the case in hand, the fine of Rs, 7,500 imposed
on accused No. 1, a policeman, seems to be inadequate in view of the severity-and
gravity of the offence of robbery. Robbery is notan individual loss only but a social
loss, a loss 10 social norms and social trust. Robbery is notan offence for which fine
as an alternative is adequate. The nature of the offence is of great mano_‘s,:o.o which
was ignored by the court in the light of the fact that the whole amount had been
recovercd. Recovery of the amount showed the efficiency of the admin mm,..:,.m:o; Ea ’
it could not be considered a circumstance which mitigated the gravity and sericus:
ness of the offence. Fine as a means of compeusation as such cannot be criiticised
but ‘only’ line as the sole punishment for the serious offence of robbery is subject
to cirlicism, There are many other alternatives to imprisonment opén, for the
accused but the court selected only fine as the easy alternative which does not
appear adequate cven in the light of *individualization of punishment’ theory. -

7. United Nations Congress on Lhe Prevention of Crime and the Treatment of Offenders (1960).
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IV RESTITUTIVE JUSTICE TO THE VICTIM

Gone are the days when the criminal justice system was accused-oriented.
Now it is leaning towards a system based on victim-oriented justice and the
reformation of the cirminal is tried to be balanced with the restitution of loss to E.o
victim by compensation. Restitution is appreciable and the change in-trend is

. welcome in the sense that the victim can mentally as well as materially be satisfied

if the materiat loss to him is compensated for the payment of liquadated damages.
But crime isnot a contract between the accused and the victim, the breach of which
can be compensated by liquidated damages. The damages resulting from crime
cannot be liquidated because the society also suffers some loss which cannot be
compensated in monetary terms.  And, for compensating the society .Om az.:
E.._E:amﬁa damage, the court has to consider something more than mere imposi-
tion of fine.

The following observations of the Streatfield Committec* in this connec-
tion are noteworthy : :

Sentencing used to be a comparatively simple matter. The
primary objective was to fix a sentence proportionate (o the offend-
ers’ culpability, the facts of the offence and the offender’s record
were the main pieces of information needed by the court....

In addition, the courts have always in mind the need to protect
society from the persistent offender, to deter potential offenders and
to deter or reform the individual offender.

* By far, the main object of the penal system is toachieve success inreducing
crime. The courts in sentencing, in addition to other factors, must also take into
account the relative effectiveness of the various forms of penal treatment open to
them. , . )

In the light of the above discussion, application of restitutive justicein the
case in hand which'is a bumning example of restitution may be analysed. The
restitutive justice is a part and parcel of vigtim-oriented justice. Now the attention
of the judge in passing the sentence is moved towards payment of compensation for
the loss caused to the victim, And liquidated damages ar¢ compen sated in terms of
money ordered to be paid by the court to PW2 of Rs. 10,000. This payment
represented the interest for 15 years on the robbed amount (Rs.40,000).

V WITHER RESTITUTION

From the facts of the case, it is clear that the amount robbed was saved by
the PW2 by way of savings over a period of 10 years and she wanted to purchase
some property out of that money. It was admitied by the court that the amount
collected by the lady was her hard eamed money, but the accident of ﬂw&gd,

deprived her not only of the amount but her aspiration to pu.chase some property. *

8. Streatfield Committee on the Business of the Criminal Couns (1961)
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Further, she was being harrassed by the prolonged and complex procedure of trial
and appeal. Besides all these facts, it is clear that if she could have deposited the
amount in the bank for a fixed term, the amount could have been doubled or trebled
and had she purchased some property the market value of that property could have
increased many -fold during 15 years of litigation, Interest, if charged from the
accused at the rate of 1 I per cent per annum is just negligible and least deterrent,
rather attractive for the future potential robbers and evidently unreasonable and in-
equitable. Hence, in the real sense, there was merely negligible restitution for the
mental and material injufry to the victim. Harrassment for 15 years to 4@ her was
also ignored by the courtand noreal good was done to the injured party in the name
of restitutive jusice. The expectation from the court of justice in the mind of PW?2
asacommon man must have always been some results out of the trial in a substantial
measure. Had the person committing crime been punished by any other mode, a
-menial satisfaction would be derived by the injured party orif the loss resulling from
the cirminal wrong was restituted in the real sense, partial materialistic satisfaction
may have been gained by the party. But if neither retribution nor restitution was
achieved by the prolonged Irial and appeal from the court, no hope can be had upon
the criminal justice system and the purpose of the establishment of justice system
would be defeated by its own norms because every injured person expects some
substantial response from the justice system to which the society entrusts the task
of giving justice.

[t is, therefore, submitted that restitution understood by the highest court
of the land is not intended even by the supporters of restitutive justice because for
some petty offences, they may support restitution but not for certain types of
offences which have atiracted and are still attracting a deterrentexamplary sentence
despite other circumstances concerning the offender even in the era of individuali-
zation of punishment. In such offences, we may-include the offences such as abuse
of a positien of trust, sexual offences causing danger-to the public norms which
deserve a heavy deterrent senience. It is submitied that if the social effect of the
sentencing is ignored while individualising the punishment to cure the criminal, the
consequence may be increase in frequency in such offences in the society and the
offences may become part of the day-to-day life for future potential criminals. At
this stage, we cannot discard the modemn theory of reformation and restitution but
what we support is that there should be a hanmony between retributive (deterrent)
theory and restitutive (reformation) iheory. oo

IV NEED FOR BALANCE wmm—.aﬁm.mz RETRIBUTIVE
AND RESTITUTIVE JUSTICE

The success of the penal system is based on reduction and prevention of
crime and protection of the society. In the era of individualization of puaishment,
sentencing should keep inlo consideraion three factors—criminal as an indjvidual,
protection of sqciety and prevention of crime. A balance is needed among all these
factors. A balance between the accused-oriented and the victim-oriented approach
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isneeded. In this sense, sentencing is not an easy matter as was considered by the
courtssinc¢ancient times. Sentencing is aninstrument by which moderncriminolo-
gists warlt to cure the criminal, to protect the society and to restitute the victim, I
restitution is one aim, the nrevention of ¢crime and cure of the criminal are the other
important aims of the system.

In the light of the above discussion, it may be observed that seniencing of
the case in hand had achieved neither restitwtion nor prevention of crime nor cure
of'the criminal. In the name of negligible restitution, the accused of the offence of
robbery were set free in the society 10 create an example of restitutive justice and

.toinspire polential future criminals to commit robbery, if they arcin need of money.
- It is evident from the decision of this case that neither retribution nor restitution

alone can serve the purpose of the penal system in isolation. Depending on the
circumstances, we have to make a balance between relribution and restitution. If
the circumstances demand an exemplary deterrent effect on the sociely, the degree
of retribution should be more than that of restitution and if it is otherwise, restitution
mdy prevail over retribution.

Itissubmitted that in the circumstances prevailing in the case in hand, only
restitution in the form of pelty fine does not serve the purpose of justice, some more
punishment or some other alternative of imprisonment should have been imposed
to-create the exemplary effect on the society to prevent future potential criminals.
For instance, demotion in the rank, if the person is a government em ployce or
barring the promotions and such other benefits in service in future, deduction in the

- salary or any other suitable punishment dependin gon the circumstances of the case

can teach a lesson'to the offender and others 1o create some type of deterrenee.
Hence, it is. submitted that the inter-dependence of both the theories should be
realised because no theory in isolation is perfect and a correct appreciation of the
role'of pleasure and pain in man’s activities should be taken as the basic principle
of seitencing., There is no doubt that if retribution is the realisation to the mind of
the,offender that his bad act deserves. punishment, restitution by way of compen-
sation is toteturn the benefitwrong fully obtained from the victim, so that the motive
behind the offence against property is vanished, Thus, by associating the factor of
compensation with the instrumentality of punishment of pain in any. form, the
criminality from minds of the offender and future potential offenders would be
dried up. But only restitution of the material gain would not suffice the need of
Jjustice because then there would not be realisation in the mind of the offender that
his act was bad and he would consider the offences as a bargaining between the
aggrieved party and the criminal justice system. A proportionate balance between
retribution and restitution is needed on the basis of circumstances so thal the
restitution to the wrong and the protection of the society can be achieved in future.

. Itis true that in offences against properly mere prison sentences cannot deter! mere
* compengsation and atonement cannot restitute but both deterrence and restitution

can work for reducing criminality of this type from the society.
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VII IMPORTANCE OF RULE OF LAW

The legal system is based on the predictability of the norms of the system:
and the rule of law would be disrespected if sentencing becomes such a flexible
thing which can take any shape according to the circumstances and the wisdom of
the sentencing authority. It.is true that severity of punishment is not of much
importance for reducing criminality from the society, What is rost important is
the-certainty of some punishment {rather expected punishment), But if there is no
standardization of the sentencing instrument, nothing can be said about the result
of the criminal trial. Hence, the present case can be criticised on the ground of
absolute ignorance of the statutory limits imposed by the Indian Penal Code and the
complete ignorance of codified laws may lead 1o excessive flexibility in the
penalizing process. With this precedent, fair practice cannol always be expected
from the sentencing authority because afterall they are human beings. Malpractices
may become a part of life of criminal justice system and justice may be :maumﬂma
in the extreme circumstances.

It is submitted that some major amendments be made in the LP.C..and Cr.
P.C. 1o meet the goal of individualization of crime and minimum punishment with
some illustrations may be added 10 clarify the sentencing. Some broad outlines

should be given by these codified statutes to the sentencing authorities 8o that some

check and balance on the sentencing judges can be imposed and unguided discretion
in their hands can be canalised and controlled. Of course, the judges can use their
wisdom but the wisdom should not vary in the sense that the shape of the sentencing
should be predictable to some extent. And under the statutory limits, the sentencing
process may be guided in the right direction to achieve the real goal of individuali-
zation of crime. But alwaye it should be mandatory on the part of the sentencing
judges that a balance between the society and the individual should cnﬁm&ﬁm:oa
so that neither the society nor the individual suffers at the cost of one another,

VIIT CONCLUSION AMND SUGGESTIONS

The sentencing process is the basis of the penal system. By this process,
the purpose of the sysiem should be achieved to the maximum extent. The success
of the penal systeim lies in reducing the criminality in society and in protecting the
society from } ; potential future criminals. Admitted that in the modern era, individual
has become ‘more important entity than the society. ‘Social solidarity” and
‘collective conscience’ have become out-dated phrases and in the light of ‘the
modem philosophy, ‘individualization of punishment’ is an important phrase to
which every organ of the criminal justice system has due respect in mind.
Individualization of punishment on the one hand demands the observance of socio-
economic conditions of the criminal and, on the other hand, expects mwanmaw tothe
criminal as well as to the victim. The accused-oriented justice is moving towards
victim-oriented sentencing and this revolution has changed the philosophy of
retribution which has been replaced by the philosophy of restitution. OoEmanmm:on
for e - Fetm 4nd alternatives to imprisonment for the accused are Eo Bm:.
considerations for the court in passing sentences in this era.
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The case in hand is a burning example of restitutive justice whereby

‘granting the victim an amount of Rs. 10,000 as compensation and awarding mere

fine as punishmentto the convicts for the crime of robbery clearly amounts to giving
due weightage to socio-economic circumstances of the convicts. On the one hand,

the sentencing is praise-worthy in.the- light of change in the philosophy of
punishinent. On the othet Hand, the sentencing may lead to drastic social conse-

-quences and the purpose of reducing criminatity from the society may be defeated

if this type of sentencing becomes a frequent precedent for the futare, Further, a
complete ignorance of penal limits may lead to corrupt practices and non-obser-
vance of the rule of law may thercby create distrust in sentencing. It seems that the
balance between the two philosophies of punishment—retribution and restitution—
is not properly maintained and the sentencing in the present casec makes crime a
contract between the accused and the victim overlooking society outrightly even
though it is agreed by every criminologist that crime is a social loss.

Finally,inorderto make sentencing a conscious creative exercise, it would
be worthwhile to tollow some of the undermentioned suggestions:

1. Astandardized sentencing process, of course, with some flexibility, be

redrawn [0 aim at protecting the societics, curing the criminals and compensating

the victims. Greater emphasis be laid on prevention which is better than cure,

2. The philosophy of retribution and deterrence m:oc_a not be ignored
outrightly in the light of reformative and restitutive attitutde. A balance between
retribution and restitution should be maintained in passing sentences in general and
in serious offences affecting society at large in particular.

3. ‘The reformative and restitutive approaches should be applied with due-

care and only in trivial cases o young and first offenders or to women. In all other

cascs in which examplary deterrence is essential, aoE:n:.ma be made the rule.

4, Fineis ‘an’ alternative to imprisonment and not the ‘only” alternative.

Some new alwernatives should be searched out and the existing alternatives shoutd
be used according to the needs and circumstances of each case. Fine as a measure
of compensation to victim should be imposed with some strict measure of punish-
ment. Only fine for some serious offences may lead to drastic consequences. While
imposing fine, the society, the individual, the nature of the case, the consequences
in future and the position of the accused in society, should all be taken into
consideration. Other alternatives like imprisonment, probation, suspended sen-
tence, etc. should be used frequently and fine should not be imposed in isolation for
grave and serious offences.

5. Complete ignorance of codified laws like the LP.C. and Cr. P.C. should
be avoided and a liberal interpretation of the statutory limifs can be used for
sentencing. Further, the codificd laws should be amended to meet the ends of
modern philosophy of punishment so that the discretion of the sentencing authority
can be guided by statutory limits.

6. It should not be ignored that crime is a social loss which affects the

‘society at large and not only the viclim as an individual. So crime should not be

T T
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oosﬁmzmmaa by petty fines only because it is not only monetary loss 10 the victim
but also a social 1oss to the social norms.

7. Whileindividualising the punishment, the sentencing authority should
take into consideration the position of the accused in the society in the sense of
public trust is reposed in him. Otherwise, it would be drastic to the society and
people will loose confidence in public figures if they are criminals and mnaz;o@a
on the ground of restitution.

8. If[casible, while mozannsmv some experts like sociologists, psycholo-
gists and social workers should be consulted by the sentencing anthority.

In a nutshell, in the era of medern philosaphy of punishment, sentencing
is not an eagy task. If adequatc scntencing can achieve the golden goals of penal
system, an inadequate sentencing may ruin the whole structure of the criminal
Justice system. More emphasis and research is, therefore, needed in the field of
sentencing 1o mect the ends of the modern philosophy of criminology.

Ms, ArRcHANA GUPTA*

*  Student of LL.M. Final Year, Facuity of Law, University of Delhi.
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HUMAN RIGHTS—THE SOUTH ASIAN PERSPECTIVE

HUMAN RIGHTS are fundamental rights, the rights bestowed by nature, the
foundation of all rights, which cannot be taken away under any circumstances by
any legislation or the act of the government. These are inalienable rights which a
person possesses by virtue of being a human being, These rights are inherent for all
the individuals irrespective of their caste, creed, nationality, religion or sex. These

-rights are essential for all the individuals as they are consonant with freedom and

QWEQ and conducive to the moral, social and spiritual wellare, Human rights are
based on elementary human needs as imperative. Some of these human needsarc
connected with physical survival and others for psychic survival and health, These
rights provide suitable conditions for the moral and social upliftment of the people.,
Because of their immense significance, they have been recognised and embodied
in the Constitution of all civilised nations. They have also been recognised by the
United Nation Charter. On 10th December, 1948, the General Assembly had
adopted the Charter of Universal Declaration of Human Rights. .

.Under the Charter of Universal Declaration of Human Rights, various
calegories of human rights have begn cnumerated. The major rights are; w_mE tolife
and liberty, right to equality before law and legal remedies, prohibition of torture
and inhuman treatment, right to freedom of movement, right lo own property, right
to social security, right to work, free choice of employment, right to education and
various other rights. These rights can broadly be divided into civil, political, social,

" economic and cultural rights. In the western countries and also in the United States

of America, the human rights are being generally confined to ¢ivil and political
rights,i.e, political disappearances, detention without trial, police torture, elc. The
argument is that if there are civil and political right, other rights will be achieved as
the _uo__:om_ and social system could then be structured in such a way that there will”
be no violation of other.rights. Even United Nation's Committee 10 monitor and
supervise implementation of human rights and the Amnesty International evaluate’
the state of human rights in a country on the basis of civil and political rights alone.
The same thinking had been imported by the intellectuals of the third world. They
forget that western countries can talk of civil and political rights alone as they have
reached after industrialization a level of socio-economic and _nma development
where there is abundance of food, presence of social security, medical facilities and
there is no problem of housing. To them, talking of basic needs will look absurd

‘as they had already been taken care of. But doesthat hold good in case of (hird world

countries, especially South-Asta? Shall we talk of political and civil rights alone
moawmcum the basic needs of the tecming millions ?

* More than two- third of the world’s population live in the less developed

, no:n-ham. ‘Regardless of their socio-political system, most ‘of the less developed

no::Eov have in common a colonial heritage and an under- -developed economy, . .
low. nm... capita income, low calories intake (1000 calorics less than the standard |
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requirement) and Jow literacy rates. The forecast for the decade 1990-2000 for
less developed and more developed countries regarding average birth rates and
rates of annual increase are:

Year Birth Rate Death Rate ~ Natural Increase
19%0- 29 8 21 (less developed)
2000 18 10 8 (more developed)

"7+ - The population of the less developed countries will be 5 billion by tné'’
turn of the century with 2 billion living in urban arcas. In 1980, less developed
region constituted over 75 per cent of the total world population. More than 60
per cent of the population of the less developed world live in countries with per -
capita income of less than 100 dollars and most of these countries are concen-
trated in Asia and Africa. Asia with more than 75 per cent of its population living '
incountrigs having per capita income below 100 dollars may be considered as the
poorestcontinent, The population of Asia is higher than any other continent. India
itself has more population than two continents of Africa ant South Anierica put ,
together. In Asia, more than 800 million (40 per cent of the total) live at the margin .
of existence, 30 per cent of urban and 80 per cent of rural live without safe
drinking water, 47 per cent of urban and 87 per cent of rural have no sanitary
facilities which result in contamination of food, water and soil causing epidemics
and havoc on the population, 30,000 children in Asiadieevery day and 14 percent
of the children born die within one year of their birth. 40 per cent of the Asian
children donoteven getachance to go to primary schools, 68 per centdonot move
10 secondary schools and more than 90 per cent do not get education beyond
secondary school.

In South- Asia, where the major countries are Pakistan, India, Nepal, SAi
Lanka (previously Ceylon} and Bangladesh, all the countries are less developed .
countries. Here the per capita income is between 80 dollars to 140 dollars, literacy
rate as low as 20 per cent (Pakistan, Nepal), population as high as 820 million -
(India) and annual growth rate of population as high as 3.3 per cent (Pakistan) and
combined uovc_m:ou of over 1040 million people. Let us see certain tiard facts
about one of the most industrialised among South-Asian countries, i.e. India
which will easily give us an idea about other countries where the condition is no
better. India accounts for one-third of an estimated 900 million people’ living in
absolute poverty which lives under the condition of disease, malnutrition,
illiteracy, shortexpectancy and high rate of infant mortality (95 in 1000: UNICEEF
Report, 1989). In 1980, almost 50 per cent of the Indian population was below
poverty line. Of this, about 170 million do not have the capacity to spend _3.03
than 3 dollors per month per person. To this section of 170 million; basic
necessity, i.e. adequate food, shelter, potable water and clothing, remain ardistinct.
reality. Large section of this population is just able to manage two times meal and,
during draught or floods, even that possibility recedes, The incident of 1987 -
dreught, in which large-scale selling of women-folk and children took place in
Rajasthan, Orissa and other places is noteworthy. Hundreds of them cmaa to die
everyday and 595“5% of cattle perished.
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The stark reality noted above requires a new understanding on the wm.: of
western world and leaders of third world countries about undér-developed countries
in which the whole of South-Asiais included. Even after analysing these facts, can
we ask for civil and political rights alone without paying attention to the fulfilment
of basic needs of these people. Unless basic needs like food. shelter, minimum
education and medical facilities are fulfilled, talking only of civil and political rights
will not make much sense to this vast population, According to the national survey

" on the incidence of bonded labour in India in 1981, 2.6 million people are bonded

of which 87 per cent are scheduled caste -and scheduled tribe (economically
backward class). Doesn’t this show lack of jobs which had forced these people to
accept the bondage of the economicaly powerful ? Fulfilment of social and
economic rights is a prerequisite for enjoyment of civil and political rights.
However, itcannot be said that civil and political rights must be relegated to second
position. What is to be said is that economic and social rights and their fulfilment
is no less important, especially o the people of less developed countries, than civil
and pelitical, They must be given the same priority as we give to civil and political
rights as all these rights co-exist. Merely by having civil and political rights, one
cannot achieve economic and social rights. One has to strive for it. Then oniy the
concepl of human rights can have relevance in South-Asian countries.

SUBRATA BIRLA®

© *  Swdent of LL.B. II Year, Campus Law Centre, Faculty of Law, University of Delhi.
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JURISPRUDENCE AND LEGAL THEORY by P.S. Alchuthen Pillai (3rd ed.,
1985). Easiern Book Co., Lucknow. Pp. 341, Price : Rs. 25.00. -
JURISPRUDENCE AND LEGAL THEORY by V.D. Mahajan (Sth ed., 1987).
Easicrn Book Co., Lucknow. Pp. 742, Price : Rs. 75.00.

JURISPRUDENCE AND LEGAL THEORY by K.P. Chakravarti (1989). Eastem
Law Housce, Calcutia. Pp. 496, Price : Rs. 195,00,

THE ABOVE three books are reviewed together for the simpie reason that all of
them are the plagarised version of standard texts of established authors in the
subject. The csiablished authors and authoritics have a consistency of approach
whercas the above plagarised text books are hotch potch of everylhing with nothing
of their own and these authors have borrowed everything belonging 1o others,

* The study of jurisprudence essentially is an opportunity for the law
persons, be they the law students, the lawyers, the judges ¢! al; o bring theory and,
life into focus for it concerns human thought in relation to social existence.
Therelore, any worthwhile book on jurisprudence should encourage how to think
rather than just what to know, and jurisprudence is peculiarly suited 1o this end

because it seis law in ils wider conlexts and proceeds by way of stimulating idcas . .

and not simply providing instruction. The books ¢n jurisprudence should not be
compendiums of theorists, publicists and jurists but should provide approaches
aboul law. The books on jurisprudence should not be half-baked compilations of
already established authors but should essentially furnish materials in such a way
that they facilitale the evolution of ideas and an understanding of other theorics
thereby developing a healihy and critical analysis of the matrix of jurisprudence.

A text book of jurisprudence in the context of Indian legal materials and
matrix should guaranice an independent and originality of thought perceptions
inducing a sense of perspectiveand a sympathetic appreciation of what Indian legal
system is'about, how best to organise the jural postulates in human endeavour in
India and how best to usc legal institutions for achieving desired ends in the mix
of Indian social settings. Admittedly, no single theory provides the absolute truths:
and jurisprudence in that sense represents a wide variety of ficlds crossed by many
paths and it is the choice of the path which one may trod 10 go but the ultimate goal
is the basic understanding of the subject matter in question.

Jurisprudence since its inception as a subject.of legal study has undergone
shifts of mcanings and has never been ausiere in its abstraclion, rather it has
continually trenched upon other social sciences, more pronouncedly on phitosophy
and sometimes making onc to wonder as o what exactly is the scope of jurispru-
dence. The breadth of the scope of jurisprudence is so vast that it is scattered in
voluminous litcrature writlen in many tongues, and wealth of relercnces to the
learning past and present. The scope of jurisprudence is 5o vast that not only it is
scattered in voluminous literature written in many languages but also obscure in 1oo
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many works oo:mm_._.::m a wealth of references to the past and present learning that
they become tedious, unintelligible and difficult to master. :

The most hesitating part of jurisprudence is the language, be it English or
-any other language. Every Jurisprud is a craltisman and the words of a language are
the tools ofhis trade inextricably bound into his thought processes. Every jurisprud,
therefore, manipulates language and every language consisting of as many wors
has tremendous potential for vagueness, ambiguity, non-sense and imprecision and

irideed 4ll the other horrors recognised by the teachers teaching the subject of

Jurisprudence,

Indeed every author of Jjurisprudence must be the master of language and
must :uamnm_.m:a the nature, scope, scientific basis, syllogism and semantics of
language n which he is aitempting 10 write. However, it may be difficult for any
syStem of knowledge io use the terms of popular speech and invent terminology
EEm:.Hmw be used entirely in a unigue way causing confusion to all excepthimself
E.a vent technical apparatus which can only be explained by a glossary of another
u..ou.c_.:a. ¥ Em.nannnnn in that maiter docs not lag behind and the subject of
QE._.%Eaannm 1snotonly flooded by isms, but has been concealed in claborate and
difficult language. But this reviewer believes that the problems of Jjurisprudence

" can fairly be expressed in simple and popular language though, of course, opinions.

may well differ as 10 the real solutjons. :

G Nobody can deny the educative value of Jurisprudence since the logical
analysis of legal concepts sharpens the law person's logical technigues and helps
overcome lawyer's occupational vice of {ormalism, too much dependence on legal
_.Em.m.w:a legal forms neglecting social realitics and social functions of law, by
setting the law in its proper context, by considering the needs of society, and by
taking :.o:.w...Om mmé:nnw in related and relevant disciplines. Jurisprudence shouid
Snnm ES. to realise that answers o new legal problems must be found by
no:m_aanmcos of present social needs rather than in the distilled wisdom of the past.

) ..wnw.ﬁbw:&manm and Legal Theory by P.S. Pillal lacks all the above para-
digms OM Jurisprudence and is a contrived summary of theories of some ancient and
Boao.a Jurists on the subject. The book is divided into three parts; Part I : Principles
ofJ ::mu._.cnm:no contains chapters 1-1 6—Introduction, Kinds of Law, Questions of
Fact , Administration of Jusiice et al; Part 11 : Elements of Law contains chapters
:-mwwlﬁmmm_ Rights : Classification of Rights, Intention et al ; and Part 111 sLegal..
.HwMo:nmno:Bmzm chapters 24-34—History of Natural Law, Sociological theories
etal,

“The first two hundred and thirty-four pages do not-deserve more than 3
n&c& glance as these-pages are veritable random picking of sentences from
m:SoDBEnA text books on the concerned topics with least consistency. From pages
:w..o w::&.& and thirty-four to pages two hundred and fifty-one, the author while
n_._mo:mmw.ym Pound's jurisprudence of intcrests has referred 1o some of the fundamen-
1l rights of the Indian Constitution to demonstrate how Pound’s interest classi[i-

cation QE be applied 1o the fundamental rights. However, the author has failed in
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both his pursuits. He has neither understood Pound’s sociological jurisprudence in
the perspective which Pound would like to maintain nor has the author succeeded
in demonstrating the link between the fundamental rights and the social n:m_a@m_r
ing.

The rest of the chapters do not deserve any attention as they are hotch poich
of everything. The astigmatism of the anthor is so great and novel that after going
through the book, one comes out more ignorant about jurisprudence than what one

was. This reviewer believes that such types of books should neither be allowed w0

be published nor recommended in the Law Faculities, nor allowed 1o be studied 3,
the law students.

The second book, &:rin.w:mm.:nm and Legal Theory by V.D. Mahajan -

deserves the amount of contempt equal to that of Pillai’s book. Although V.D.

' Mahajan, an old timer in legal writing of cheap, bizarre and expeditious books for ;

students, has in his book taken into account the syllabi of jurisprudence of LL.B.
degree course and competilive examinations, yet the book contains very little to
contemplate for the students. The book, divided into twenty-nine chapters, is a
veritable condensation of literature on the various topics of jurisprudence drawn
from the standard texts of jurisprudence. There ig not even a single sentence which
might not have been borrowed from some other author but the beauty of the
arrangement of the sentences is such that it apparently satisfiés the legal wst of
original work (compilation) not infringing other persons copyright. It is neverthe-
less a plagarised version of some other authors. The author, while trying to
condense the opinions of other authors on a topic, has confused the issues involved
in it. The discussion concerning law and morals (ch.V) is a testimony of such
confusion, Instead of clarifying the nuances of this topic, the author has made worst
of it. All in all, Mahajan’s book is a comprehensive collection of the views of
various authors on basic legal principles arranged under appropriate headings which
would under no circumstances arouse the sensibilities of law students to philoso-
phise the law. At the same time, this book is a poor guide to pass the law
examinations.

The third book, Jurisprudence and Legal Theory by K.P. Chakravarti is
in no way different from the other two books reviewed above. Chakravarti has
marginally differed from the other two authors in the sense that he has broken the
subject-matter of jurisprudence into more than desired headings and has added an
appendix 6f Soviet Jurisprudence and Perestroika. From chapter 1 to chapter 37
(pp.2-424), the author has taken the usual course of other compilators in law and
there is hardly a line, an idea, a concept or definition, which could have m?o: this
book some respectability amongst the books of jurisprudence. The topics and their
headings are arranged in such anawkward way that the real content of the (opic goes
astray. Such books, in the opinionof thisreviewer, instead of imparting knowledge,
tend to confuse the readers and this reviewer docs not w:oi the :E:w of é:::m
such cheap and sub-standard books.

These books, at gmr_.nu_.mwaﬂ the c:wo:‘ state of affairs which has been
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created consciously or unconciously by various examining bodies including the
central and siate scrvices boards where jurisprudence has been included as one of
the subjects for objectlive-lype examinations requiring yes and no answers, These
books are, therelore, a lalse guide 1o measure up the depth of knowledge in the
subject of law of which jurisprudence is the comerstone and the bedrock. These
books and similarly churned-oul books may be shorl-cuts 1o eam fast bucks by the
authors and the publishers but in the long run they would take a heavy toll of the
studcnts and the subject alike. These books should not be encouraged at all,

‘

Autar KrisHen KouL*

* Professor of Law, Law Centre I, Faculty of Law, University of Delhi.
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LAWOFTORTS —AN OUTLINE WITH CASES by Kumud Desai (1985). NL.M.
Tripathi Pvt. Lid., Bombay. Pp. 215. Price: Rs. 40.00.

LAW OF TORT by P.S. Atchuthen Pillai (1987). Eastern Book Co., Lucknow. Pp,
488. Price : Rs. 75.00.

THE TWO books under review on the subject of law of torts are of standards apart.
Whereas Kumud Desai's book js merely a skeichy reatment of this vast area, Pillai's
baok is a standard work. The book by Desai contains fifteen chapiers. Besides the
specific torts such as defamation (ch. 4), negligence (ch. 12), nuisance (ch. 13),
deceit(ch. 7), injurious falsehood (ch. 8) etc., italso discusses the general principles
of tortious liability. Separate chaplers are devoted to the nature of torts (ch. 1},
general conditions of liability in toris (ch. 2), capacity of the parties (ch. 15),
termination of liability (ch. 16), general defences to tortious liability (ch. 17) and
-remedies (ch. 18). However, despite the impressive table of conténts, the treatment
of the subject is very elementary. It lacks in essential details, depriving the reader
of the comprehensive view of the topic under discussion, The case in point is that
of remoteness of damages which is so essential for the understanding of the law of
negligence. The cases arc discussed merely in their outline. The discussion in
relation to the general principles of lability is more convincing than the treatment
of the specific torts. It is elaborated with the help of cases, though few. Indian cases
are cited.

Desai's book, thus, can neither be recommended for a serious minded
student nor it can be of any help toa practising lawyer. It does not provide enough
information to grasp the subject properly. :

. The work of Pillai makes a stimulating reading. The book has 39 chapters,
beside (he subject index. The cases upto February, 1987 are incorporated thercin,
The author has widely discussed the Indian cases while giving the leading English
Taw and the cases. The cases are critically examined and become integral part of the
topics under discussion. It deals very lucidly with the purpose and function of the
law of tort (pp. 8-9) and origin and development of the law of torts in England as
well as in India (ch. 2). The book, besides discussing the general principles of
tortious liability, capacity of parties and specific torts which one may come across
inevery book on torts, has separate chapters on foreign torts (ch. 36), right of privacy
(ch. 28) and injury 1o servitudes (ch. 16), thus giving new dimensions 10 the subject
of torts. The foreign torts pertain to the conflict of laws arena. But its inclusion in
the book gives a complete picture of the subject-matter. The topic has been
elaborated with the help of decided cases, but one does-norfind mention of any
Indian case, On the right of privacy, the author is of the opinion that in India, it is
a wellrecongnised right under the criminal law (sec. 509 of the Indian Penal Code,
1860) and the civil law.! But the case cited in support of this right has a limited
relevance and connot be generalised for the entrenchment of the right under civil law
-in India, The right is still at the formative stage in England as well as in the United
States (p. 324). Injury to servitudes is understood to be the domain of law of property

L. Gokql Prasad v. Radho, (19 80) ILR 10 AlL 358,
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butits treatment under the law of torts makes an interesting reading. Onceagain, the
Indian cases are missing from the discussion,

The author has also listed certain other 1orts which, at prescnt, arc in the

‘formative stage, for example, abusc of statutory powers by persons holding public

office, and an area of administrative law {p. 327). Thus, the book, in some aspects,
is an inter-disciplinary study and the author has broken the rigid compartmentali-
zation of different laws. It is a study not only in lex-lata but in de lege ferenda,

Overall, the book by Pillai is scrupulously researched and well-written, It
is a meritorious contribution to the study of law of torts. It is highly recommended
to all concerned as a valuablc trealisc on the subject and a valuable addition 10 the
existing literature, .

: S5.K. VERMA®




AN INTRODUCTION TO LEGISLATIVE DRAFTING by P. M, Bakshi
(3rd ed., 1985). N.M, Tripathi Pvt. Lid., Bombay. Pp.112. Price: Rs.50.00.

COMMUNICATIONIS theessence of every society and the task of the draftesman
is to frame the communication of policy decisions having legal consequences to the
members of society. Legal drafting is Iegal thinking made visible. This visible legal
thinking is to precipitate legal rights, duties, privileges and functions in definitive
form. The tasksofa legislative draftsman are complex and varied, His work is never
easy in the best of times, His ability to understand what exactly the politician of
the day wants is always superficial m:..oz the vagaries of political processes and
politician's moads. His competence to give legal shape to his requirements in’ an
intelligible way demands more than the knowledge of law; he must be skilled 'in
sciences other than law also. He must safeguard that when the law comes out from
Parliament it should be still intelligible, notwithstanding any amendments made to
it. He must realise that incomprehensive laws lend 10 annoy the administration and
estrange the citizens at a time when quick justice and less sterile legislation are the
desiderata. The majesty of Jaw and its processes can command the allegiance of the
lay and the lord only by its simplicily.

It is impossiblc to wrile a perfect statute as it is 1o dole out wmammnw ._:m:om
and the draftsman is beset with worst difficulties of langauge for no language
including English is perfect. Legislative process for that matter puts too much Stress
on the draftsman and the whole picce of legislation often makes him blush.
Legislative draftsman is, or must aim to be, a craftsman in the use of langauge ds
the words are the tools of his trade, nay, they are the raw materials with which the
drafisman works, inextricably bound with his thought processes. Butany language

congisting of as many words has remendous potential for vagueness, ambiguity, -

non-sense, impregision, and indeed all the other horrors recognised by the legisla-
tive drafisman. Indeed legisiative draflsman has to do his best to produce drafts as
straight-forward as possiblc and as clear that the full intended sense of his meaning
is not misunderstood or lost.

Draftsman must be the master of language and must understand the nature *

and scope of langauge; its scientific basis and its syllogism and semantics. It is
essential that only such words should be used by the law-giver as are bound to
produce the same notions in the minds of all men. Here is a task for superman.! Some
of the typical sections of modern Acts are a veritable cobweb of words and in thic
thicket of their verbosity, the reader dare not enter and if he enters, :o is ,co_._:a o
lose his sanity.

All the books written so far on legislative anm?zm happpen to Qn<05: on
the personal prejudices and experiences, rather pitfalls of draftsmen which they en-
countered while doing the jobof dralting, In the process, some practical outlines and
drafting lechniques were made available for the use of draftsmen to make their
drafts more effective and scicntific, of course drafting legisiation cannot be learnt
completely from a book, No book worth the name can be comprehensive on the

1

1. S. K. Hiranandani, ..F.nw.;_m_._e.a Draliing - An Indian View", 27 Mod, L. Rev. 1 at N..Cmn.mv..
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ways and means of how to start the drafting process and achieve the best possible
draft, All the standard treatises by authors such as Bentham, Montesquicu,
Dickerson, Dreidger, George Coode, Robert C. Dick, Mellinkoff, Thorntone et al,
are aids to legislative drafting but not the legal matrix on which legislative drafter
could develop draft.

P.M. Bakshi's.book under review must be viewed in the :mE of what has
been said above. This book ina brief compass of one hundred and eleven pages gives
a fairly lucid introduction to the subject. The book has been divided into twenty -
four chapters and each chapter is comprised of an average four pages. These pages
are veritable instructions to draftsman what to do and what not to do.  After
explaining the qualities of a good draft (ch. 2) and how to collect materials for
drafting (ch. 3) as well as classification of statutes (ch. 4), the author straight away
discusses the mechanism of an Act {ch. 5). The author has miserably failed while
discussing the implications of statutes in the light of judicial and statutory interpre-
tative techniques to make clear the distinctions between the various types of
statutes. This reviewer believes that chapter 4 could have been discussed in more
mature. manner and in firier detail than what the anthor has attempted, after all the
various statutes classified have distinctiveness, different from one another which
the author ought to have developed.

The machanism of an Act (ch. 5) could have been given an extended
treatmentin the light of implications of the parts of the Act as well as therecent High
Court and Supreme Court judicial pronouncements. Chapter 10, on Clarity, is most
unclear. Legal questions asked in the context u. Jlarity have not been answered at
all. Rest-of the chapters are equally of no use to the legislative draftsman as very
li**'s can be proffered by the legislative drafisman from these chapters.

The chapters, Subordinate Legislation {ch. 14) and Municipal Bylaws'(ch.
15) are stuffed with English precedents whereas the author has forgotton the fact that
Indian legal system is replete with better precedents concerning these chapters. The
chapter, Delegation of Legislative Powers (ch. 16) is drawn very clumsily maa
contains nothing worthwhile for the legislative draftsman. The delegation of
legislative powers, on the other hand, could have been attempted on the scientific
lines given the fact that this field is most prolific in Indian legal process. The
chapters, Some Model-Clauses and Some Skelton Bills are of some use to legisla-
tive draftsman.

In the final analysis, as the purposes of legislation are to establish legal
rules and to communicate them to the members of the society who are affected, the
book under review hardly serves the draftsman any purpese either by making his
tasks simpler or in laying down certain scientific yardsticks to trod upon by the
legislative draftsman. The book at best is a bare outline of how little a drafisman
should know while attempting a legislative bill. This reviewer would simply wish
the authorto attempt to write a scientific treatise on legislative drafiing using Indian
matrix,comparable to any of the standard treatises referred to in the preceding page.

AuTar KrisHen KouL*

* Professor of Law, Law Centre IT, Faculty of Law, University of Delhi.
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,GUARANTEEING TITLE TO LAND—A PRELIMINARY STUDY by
D.C. Wadhwa (1989). N.M. Tripathi Pvt, Lid. Bombay, Pp. 45. Rs. 25.00,

AS THE itle of the Monograph under review suggests, it is a preliminary study
relating to records of rights in land in our country. This study is prelude (o a bigger
exercise undertaken by the author at the instance of the Planning Commission that
hadsetup a one-mancommittee in 1987 o prepare a detailed status reportrelating
to records of rights in land and suggest measures for its improvement. The limited
objective of the study, in the words of the author himself, is “io create awareness
among thecitizens aboul the practice of registration of title 1o land and its prevalence
in other countries.}

The Monograph is divided inlo twelve parts, The first four parts deal with
ihe nature and dimensions of the Indian law and practice relating to rightover land.
Pares 5 109 discuss the systems prevailing in Australia, U.K., Canada, U.S.A. and
certain Afro-Asian countries. Parts 10, 11 and 12 are devoted 1o an exercise of
suggesting a blue-print of an ideal system for India.

< The main thrust of the present study is o propagate the idea of a system
of registration of title 1o land or the 'Torrens System’ for India as well. The study is
not linal about the model of registration of title 1o land system, but desires that the
syslem most suiled to Indian conditions be adopted. 1t is strongly in favour of the
registration of itle 1o land system lor reasons of secuity, cxpedilion and cheapness 2
The study also opines that the change to a-new system would reduce the land
litigation subsiantizlly for the following reasons : :

As continuous finalily of title of land tends to reduce litigation, both

ctvil and criminal, the sysiem should be welcomed not only by

general public-bul even by the government and the public bodies

because it will reduce a great deal of litigation between the state and

the citizens, between the citizens and public bodies as well as

between the citizens themselves.?

The suggestion of replacing the existing system of registration of deeds in
ali cascs where the value of the land is above rupees one hundred (vide section 54
of the Transfer of Property Act, 1882) by a system of registration of the title to land
inthenameofla specific claimant would certainly do away witha lotof uncertainty
and speculatien aboul the real title holder, thereby introduce a kind of open and
predictable system. But would it not prove equally counter-productive for thase
scctions of the property right holders whoare unawarecoftheir iighis because of their
poverty or illiteracy? After ali cven the simplest form of registration of tille
proceedings would involve some kind of procedural formalities, which might be
-just too much for the poor and illiterate right holders. Therefore, 10 be really an
effective measure for all the sections of the right holder population, particularly the

1. The Monograph, ihe Preface. .
2, fd ar 43. .
3. /d at 44,
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right holders drawn from amongst the weaket sections, the sysitem will have to be,
as far as possible, non-technical and expeditious, so that the registration of title o
land can be casily availed of by all the genuine land right holders.

The auihor has succeeded in initiating a debate in the area of land rights
"which have so far remained obscured by primitive notions and technelogics.
However, one does hope that this preliminary study will be followed by a detailed
account not only of the existing system and its shortcomings, but also of the
alternative system and its social relevance for our society.

B. B. Panpe*
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PRINCIPLES OF MERCANTILE LAW by Avtar Singh (4th ed., 1985). Eastern
Book Co., Lucknow. Pp. - CVIII + 1 to 1064. Bound Price : Rs. 85.00.-

THE BOCK under review has gone through four editions, the first edition ‘was
published in 1973 and 4th, being the latest, in 1985. It consists of five parts: Part I
is a topical commentary on the Contract Act, 1872. Part II discusses Law of
Partnership. Part III analyses the Sale of Goods and the Hire Purchase A¢ts, Part IV
deals with Negotiable Instruments and Part V deals with Company Laiw. Each Part
is sub-divided into various chapters. For example, general principles of contract are
discussed in chapters 1 to 10 of Part I; specific contracts of indemnity, m,sm.a.mbﬁoa.
bailment, pledges and agency are discussed in chapters 11 to 18 of Part 1. Part I
containing partnershipis discussed in chapters 1910 24. In Part 111, the'sale of goods
is discussed in chapters 25 to 31 and law of hire purchase is discussed in chapter
32.Part1V dealing with negotiable instruments runs from chapter 33 to 39 while Part
V on company law runs from chapter 40 to 51. Each chapter is sub-divided into.
various topical subjects and each topical subject is further sub-divided according to

topical sub-headings. Stating the legal rules under that subject, limitations or -

exceptions, if any, are illustrated with relevant text of the statutory provisions and
the decided case both Engtish and Indian. .

One outstanding feature of the book under review is that the author has
taken pains to give material facts of the cases along with holding of the ecurt 1o
illustrate the interpretation of various statutory provisions. This will be very useful
forthelaw students who are studying the subject with the help of case method. There
i a detailed table of contents, table of cases, table of statutes and a subject index
which will be very useful for searching and locating the relevant law according 10
the topical subject, statutory provision and the decided cases. These factors will
make the book widely readable and popular notonly amongst the law students but
also amongst candidates appearing for competitive examinations, offering mercan-
tilc law as one of their options. The printing is nice thought at ptaces one or two
letters in a word are missing, perhaps due 10 usc of old types. Mistakes are few, the’
paper used is of good quality and the get up and binding are attractive. The price of
the book is moderate. . . . :

Atsomeplaces, the law requires to be re-stated. Forexample, on p. 4 of the .
book, itisstated thata bid atan auction is an implied offer to buy (emphasis added).
‘The word implied needs clarification. Similarly, law as to acceptance of tenders on |

" p- 36 needs re-statement. The author is of the view that a tender is not an offer. But |

thisisnotcorrect. The author should re-state the law according to the type of tender.
Statutory protection from exemption clause in a standard form contract has been
mooted by Law Commission of India in its 103rd report but the author. has not
discussed it. On pp. 329 to 333, while discussing section 70 of the Contract Act
under quasi-contracts, the author is confused about the essentials.-The author has
used the word “'sccondly” twice, firstly on p. 330 and then on p, 332, It ought to be
secondly and thirdly respectively. Likewise, the essential “thirdly” on p. 333 would
be “fourthly”. On p. 224, on the subject of legality of object, the author has stated,
“Money lent for an illegal purpose is recoverable”. This is confusing. It needs
clarification because later on the author has given exceptions. These exceptions
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appear 1o state that though normal rule is that maney lent for an illegal purpose is
irrecoverable butin five cases (his may not apply. So the author mustre-state the rule
and the exception with clarity. On p. 792, in foomote 49, the title of the case omits
to give ‘versus’. On p. 791, in footnote 46, line 4, ‘whee’ be read as .4%\8.. Cn
p. 797, chapter 35 is entitled ‘Nigotiation & Liability'. :. is Negotiation and
Liability. On pp. 808-and 809, the author has given twelve circumsiances when a
‘bank is justified in refusing payment of cheque. Circumstance Nos. 4 m:.“.“ .m are
analogous, viz. when the customer has countermanded paymenl. Such repetition is
not justified, .

In the new edition, the author should aiso give his views on the Consumer
Protection Act, 1986 as 10 its effects on mercantile law which would be useful 1o
candidates for competitive examinations. The auther has not discussed the ::.uoT
tance of forty-sixth amendment to the Constitution on salcof goods. This is aserious
lacuna which must be removed in new edition. The author has given English cases
without pointing out how far they arc binding or relevant in India. If the author
could do this, it would add to the readability and clarity of the law. In the chapter
on consideration, the author has given the phrase “promissory cstoppel” on p. 68
while stating that consideration should be given at the desire of the _uqoamwo.q. The
readers would be unable to understand what is the difference in this promissory
¢stoppel and the one discussed on p. 99 of the book. The author should o_m:a. y this
confusion, He can take help of the Law Commission’s 108th Report on P.QSEQQ
Estoppel.

The reviewer has test checked the facts and citations of various cases and
text of the statutory provisions. By and large, they are correct. There are minor
discrepancies here and there. For example, in Chinnayya v. Ramayya , on p. Nu
(chapter on consideration), the plaintiff was not the sister of :.6 o_.n ._maw but her
brother. This correction may be noted. Similarly, on p. 146, while giving statutory

_provision rclating to frand (scc. 17 of the Contract >oo.. the um::oﬂ has not given its
cxplanation. This is confusing when one reads the a_wncm.w_o_._ that follows. Hg
author has not noticed an important Supreme Court decision on agreement with
pardanashin ladies, viz. Mst. Kharbuja Kuer v. Jang Bahadur Rai! On p. 764,
year of the Negoliable Instruments Act is given as 1882 HH.ocmE 1o be :wm._.
Similarly, on p. 765, while giving statutory definition om.nqo:u_mmoQ note, .520 is
omission of words* not being a bank note, acurrency note”, without indicating that
‘ommission. This is misleading. On p. 785, footnote 29, the reference 10 89:&0 74
" above is wrong. It ought to be ‘note 27 above’.

A bricf summary at the end of cach chapter, if not possible, at the end of cach
part wilt add 1o the valug of the book for quick revision and remembrance by the law
students. This will get rid of the habit of the students for Jaw made-in-easy book
and would serve the purpose of quick reference before cxamination. mEna the book
is meant primarily [or law students, the indication of the fact as to é:_ﬁ., ommc has
come in various civil services examinations or in any other law examination or
which topic or quotation has come in the relevant law examination will be of

1. AIR 1963 5C 1203,

.
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" immense usc 1o them. This will also increase the readability and popularity of the G
book. ) . ENEH?»‘EOZ LAW by Salil K. Roy Chowdhury and H. K, Saharay (1936).
In the allernative, author can add a section at the end of the book giving : Eastern Law House, Calcutta. Pp. 739. Price : Rs. 170.00. :
model problems, indicating therein the pages of the book where answers can be R :
found or located by the students of law and those preparing for competitive . ARBITRATION, A DISPUTE settling mechanism by mediation and reconeili----
examination offering merchantile law as their oplion. . ) ation, s an old legally recognised alternate to the remedies available in the courts.
Itis hoped that author is awarc of the latest amendments in the Negotiable , Arbitration is betier than litigation. It provides 1o the litigants an inexpensive,
Inswuments Act and the Companics Act which he will incorporale in the new . informal and speedy justice normally by persons of their own choice. Despite many
edition. , shortcomirigs of arbitration, it has acquired popularity both in the national and
o Egn_dmmo:m._.aﬁwoﬁcé;m 1o tremendous increase in the commercial and industrial
N. K. RojiaTGr* . transactions. Arbitration has taken various forms, viz. arbitration by agreement with
. or without ihe intervention of courts, arbitration in pending suits and statutory
arbitration, Problems of varied nature relating to interpretation of contracts contain-
ing arbitration clavses and application of law on arbitration do arise everyday almost
at each stage of the arbitration proceedin £5.
. : ’ .. The book under review is an exhaustive commentary on law of
\ o arbitration. The contents of the book have been broadly devided into five parts : (i)
. , Principles o.m the Law of Arbitration (ii} The Arbitration Act, 1940 (iii) Problems
*° ol Arbieralion and Suggested Solutions (iv) Selected English cases on Arbitration
(v) Appendices. Parts 1, Il and III in turn have been sub-divided into several
chapters. Part 1, principles of law on arbitration, has been sub-divided into eleven
chapters: The authors after tracing the history and origin of the law of arbitration in
the firstiniroductory chapter, have underlined the advantages and disadvantages of
, arbitratiori in preference to litigation in ¢ourts. In the remaining ten chapters of this
) . bart, the authors have discussed the principles of law of arbimration lopic-wise,
making separate chapter foreach such principle. Both English and Indian cases have
been ciled atappropriate places which make the discussion exhaustive, instructive,
informative and more useful,
- Partllcontains seciion-wise detailed commentary on the Arbitration Act,
.- 1940, Virtnally, more than half of the baok is devoted (o this part only and is full
. . . of referenges both from foreign and Indian reports. The discussion is lucid and clear.
. PartII1, which purports to deal with problems of arbitration and suggested solution,
infact, containg chapter-wise discussion on arbitration in question and answer form
" and there are only few extracts of the section-wise com mentary in Part Il of the book.
" However, discussion in question and answer form mzy provide a ready guide to a
. . busy’ lawyer or a judge concerned with a particular question or questions on
- v arbiratien. This part does not deal with the pitlalls of arbitration as claimed by the
- : title of the sdid part. Part 1V does not contain any chapter, This part provides a brief
: summary. of many English cases on certain important issues of arbitration. Al-
T " though, this makes the study comprehensive and detailed one, still this reviewer
feels thatthe worth of the book could have enhanced had the authors followed an
analylicgl approach in dealing with the English and Indian cases and givenconcrele
suggestions 1o overcome the difficullies faced in dealing with Lhe Arbitration Act,
1940. .

o

. o The authors have brought out the entire material on arbitration in 19
" Lecturor, Campus Law Contre, Faculty of Law, University of Delai. ‘ appendicescontained in Part V of the book. The appendices reproduce extracts from
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the Indian and English Arbitration Act, the High Court Rules, the rules and
regulations of arbitral procecdings followed in diffcrent chambers of commerce and
associations in India and abroad, the standard forms of pleadings in arbitrations and
the list of certain countries and arbitral organisations. These mmﬁn:&nnm,ma very
useful for praciising lawyers and the judges. . , "

The authors have incorporated in the book relevant statutory provision's in
original and case law both Indian and foreign. They havé given their own comments

- as.well, wherever required. The suggestion for compulsory arbitration-in suits

mooted by the authors is a Faudable step and needs serious consideration, if pressure
on courts is to be reduced. A

It is evident that the book is fairly comprchensive. The authors’ scholar-
ship and deep knowledge of the subject reflects throughout the book. This book is
well produced with clear printing, good quality paper and good binding. Its price
appears (o be slightly on the highcr side, It, however, lacks proper analysis of case
law. Proof-reading mistakes check the flow of the reader. On the whole, however,
the work is a commendable aucmpt on the law relating to arbitration and willbe a
useful addition to the law librarics all over, The book should also prove to be of great
utility o lawyers, judges, law teachers and the students. I

m.Z....%Q.iiF;

* B, Sc., LL. M., Advocate, Supreme Court of India, Pan-time Lecturer, Campus law Centre,.
Faculty of Law, University of Delhi.

GANGULY’S CRIMINAL COURT PRACTICE AND PROCEDURE by M. N.
Das (8th ed., 1984). Eastern Law House, Calcutta. Pp. 13 + §79. Price 120.00,

THE BOOK under review is eighth revised edition of eminent author A. C.
Ganguly’s A Practical Guide to Criminal Court Practice and Procedure, first
published in 1937. The fact that this work has gonc through eight editions since its
furst publication speaks volumes of its utility and popularity, The rhain objective
which the book addresses to itscll 10 accomplish is o serve as a rapid referencer and
preparative to a fresher practising in criminal courts.

As a preliminary to the main theme, the book commences, very appropri-
ately, with an intreduction providing for a general outline of criminal procedtiral
law with special reference to juvenite offenders, military personnel, preventive
detention, ex post facto legislation, double jeopardy and testimonial compulsion.
In addition, some of the important topics like mens rea, vicarious liability, liability
of corporations, separation of the judiciary from the executive, public inquirics,
contempt of court and limitation in criminal proccedings have also been dealt with
in this introductory chapier. A reading of this chapter would giveabird’s eye view
of some of" the salient features of ¢riminal court practice and procedure to the
ncophyte,

To carry out the main purpose, the book deals with the subject under cight
Parts entitled Code of Criminal Procedure, 1973, Indian Penal Code, 1860, Law of
Evidence, Medico-Legal Jurisprudence, Hints on Advocacy in Criminal Trial,
Important Words and Phrases, Models of Petitions and Aflidavits and Misccllane-
ous. These Parts arc.{ollowed by Part IX which comprises of scven appendices
containing the Code of Criminal Procedure {Amendment) Act, 1978 and 1980, the
Essential Commoditics Act, 1955, the Prevention of Corruption Act, 1947, the
Special Courts, Act, 1979, the Probation of Offenders Act, 1958, and the Economic
Offences (Inapplicability of Limitation} Act, 1974. Das would have done well by -
including the Criminal Law (Amendment) Act, 1983 and the Criminal Law (Second
Amendment} Act, 1983 also in these appendices to the present edition of the book.
At the end, the book has a rcasonably good subject index to help the readers in
locating convenienily the materials on a particular subject spread over at different
placesin the book. It would have, however, been wholesome ia table of cases were
also given for quick reference Lo the case law by cnabling the reader Lo pick out the
exact pages whercin the relevant cases were commented upon.

As should be evident from the contents of the book, it isdesigned to bea seli-
contained compendium on criminal court practice and procedurc bringing within its
fold the law encompassing the three major Acts, viz. the Code of Criminal
Procedure, 1973, the Indian Penal Code, 1860 and the Indian Evidence Act, 1872.
These Acts are of daily use in the criminal courts, The book also contains uselul
materials on certain allied subjects, such as medico-legal jurisprudence, cxamina-
tion-in-chief, cross-cxamination in criminal cases, cxamination of witnesses and
the role of judges, arguments, law lexicon, glossary of medical terms, medel
petitions, affidavits, process fees in criminal cases, expenscs of witnesses in
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criminal cases, copies and copying charges, payment of expenses of complainant or
witness, diet moncy and compcensation, Supreme Court Rules as to criminal
matters, adaptation ol existing laws, etc. The inclusion of all this material has made
the book run-into 879 pages and ne book of this size can hope to do more than give
the barest outling of the subject. Within this single volume, the book has attempted
rather too much, the presentation is terse and even incomplete on some vital topics.
All said and done the book is undoubtedly of great help to the beginners,

The administration of justice is primarily concerned with discovering the
true version between two versions placed before the court by the state/complainant
and the accused in a criminal trial, Investigation is carricd out to bring the criminal
to book. Crimes arc defined by the substantive law and the manner and method of
investigation into the crime is governed by the procedural law. Parts I and 11 of the
book are meant to acquaint all concerned with these two important branches of the
law. The treatment given to some of the arcas relating o interpretation given by
the Supreme Courl as to what orders shall amount (o interlocutory orders within the
meaning of section 397 (2) ol the Code of Criminal Procedure, the power of the High
Court to pass orders under its inhcrent power vis-a-vis the interlocutory order, the
circumstances under which the provisions of anticipatory bail under sections 438 ol
the Cr. P, C. can be invoked, powers of the magistrate vis-a-vis the powers of the
investigating agency, the circumstances under which the High Court can cxercise
the inherent powers and the applicability of mens rea 10 the stattory offences are
some of the highlighis of these parts.

A sound knowledge of the law of evidence is as essential to a successiul
lawyer as the knowledge of the scicnce of navigation is to the captain of a ship. It
1s notL an uncommon experience in a court of law that even a good case has failed
because ol lack of adequate and necessary knowledge of the law of evidence on the
part of the lawyer steering the case. Part 111 of the book has been devoted o a
discussion of the Indian Evidence Act. Those provisions of the Act which. present
problems to young practitioners have been specifically sclecied for treatment at
some length. The rulings choscn for discussion arc ncarly the leading oncs, mostly
of a representative naturc. The chapter titled “Appreciation of Evidence” is of
special importance to the beginners inasmuch as it lays down the general principles
on the subject alongwith the principles relating 10 approver’s cvidence, chance
witness, child witness, defence witness, inimical witness, interested or partisan
witness, police witness, relative and rap witness, based on the authoriiative
decisions of the Supreme Court, oo

It is equally important for a praclitioher in the criminal courls to have
sufficient acquainiance with the broad principles of the medico-Iegal jurisprudence
if he aims at any measure of success. In Part 1V, the author discusses, inter alia,
loxicology, poisoning, changes afler death, gun-shol wounds, sexual offences,
medico-legal examination, the problem regarding the identification of the living
and the dead and the medical aspect of the determination of age. This Part should
provide real help o the practitioners. Cross-cxamination is (o an advocate what
laboralory work is 1o a science student. Parl V, captioned “Hints on Advocacy in

e,
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Oaaime.ﬂ.a.__:._m apt to help a young advocate in acquainting himself with the art

, of N.ﬂ%oamoz.. o%onn.m:w the art of cross-examination and examination-in-chief of
a winess in-a criminal trial.

,.i..ﬁ Eﬁ ting of petitions poses considerable difficully to one just called o

.50 Bar. > commendable attempt has been made 1o lighten the difficulty by

Incorporating a large number of models of petitions and affs idavits. The relevant law

in nmmm.& somc important situations has also been stated in the form of explanatory

notes in Part VII. Parts VI and VT of the book include law lexicon and glossary of

medical terms and process fees in criminal cases and other related matters, These

nmh_m.:.%o surely enhanced the uility of the book as a hand book of criminal court
practitioncrs,

On account of the wide sweep of themes and diversity of 1opics running into

_ inety-four chaplers, the book at times sufl fers from inappropriate emphasis and

Incomplete discussions in some of the arcas, For example, under the topic “With-
drawal From Prosccution” in chapter 30 (Part I} of the book, the discussion has
become Hmutmaoa. The treatment comprises of barcly staling the circumstances
under which withdrawal from proscculion can be validly made, The position

‘regarding secking remedy against the order passed under section 321, Cr, P. C. has

.zo_ﬁ.mﬁ. m.: been touched upon, A practical guide to beginners could do beuer by
oxEE:Em.EE:mZ:E the public proscculor hasastatutory discretion under section
32 ﬁ.. _,o_E_Sn,Es_ a prosecution.! His discretion is, however, neither absolute nor un-
revicwable but subject o the court's supervisory power. Though no appeal lies
against an order passed under that provision, yct the remedy lies in invoking the
revisional jurisdiction of the court of session orof the High Courtunder section 397
Cr.P.C. The revisional court can cxercise its power either suo motu or on 5m

wm@wou:on of any person under scction 397 (3) of the Code of Criminal Procedure,

. Similarly, in chapler 31 (Part 1), titled “When Previous Conviction or
>oa_”_;5._ Bars a Subsequent Trial”, the discussion has been restricted only to the
provisions- of sub-sections (1) and {2) of scction 300, Cr. P. C. omilting the
m::mco_.a covered under sub-sections (3) and (4) of that section. Even a re-
production of Lhe illustrations (b}, {e) and (D) 10 that section would have explained

* the provisions [airly well. Yet another instance of inadequale prescnLation of law

relates 1o the distinclion between culpable homicide and murder. Atpp. 395-97, the
#.uoox fails 1o crystalise the seminal points of distinction in the light of the leading
Judicial pronouncements like Reg v. Govinda 2 Al p. 358, there is bare wo-?oacmzo‘z. .
of scetion 105 of the Indian Penal Code and the law relating 1o the commencement
and continuance of the right of sclf defence of property has not at all been explained.
Whercas space has been rathér necdlessly used in re-producing in 79 pages, the lwo
schedules of the Cr, P. C. In his day to day wark, a fresher 1o the legal profession
nceds, inaddilion to the basic principles of law available in the book, bare Acts also
as his bare minimum tools which always provide for these schedules.

Besides the above, the book also suffers from mistakcs of content and

1. State of Punjab v, Gurdip Singk, 1980 Cr1J 1027 at 1029 (P & H).
2. ILR (1876) | Bom. 342,
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grammar. For example, the discussion pertaining to the law of theft aonm,. n.n.: m@o_.:

to be quite correct. The ingredicnts of the offence of theft given at.p. 419 are ™ 'OF

Moving a movable property of a person our of his possession (emphasis added)
without his consent; and (ii) the moving being in order 10 take it with dishonest
intention.” The discussion of the subject on the basis of these two ingrediénts seems
tobe inconsistent with thedefinition of the offence given in section 378 of thie Indian
Penal Code. The definition docs not require that in all cases, to constitute the offence
of thelt, the movable property in question should have been moved ow of the
possession of the other person. Ilustration (a)® to that section demonstrates this
point clearly. Tllustration (h)* to that section makes the law still clearer.

Since the enforcement of the Code of Criminal Procedure, 1973, the present
book is the third revised edition but surprisingly the provisions of the present Code
have notbeen substituted for the provisions of the old and repealed Codé of Criminal
Procedure, 1898 at many places, 3 A lite more carcful proof-reading m:a proper.
editing would have added to the quality of the book. Other things apart, o:n comes
across mistakes such as *Special Relicl Act, 1963’ for Specific Relief Act, 1963 {p.
73), the Code of Criminal Procedure, 1974 for the Code of Criminal Procedure,
1973 (p.341), sub-section (5) of section 107 for sub-section (5)of m.mn:oa 167 (p. -
63),imperial the public safcly for imperil the public safety (p. 70), right on nﬁbw&

forright to appeal (p. 153),0n devision 10 Sessions Judge for no revision Smnmm_oa
Judge (p. 207, ctc,

. On the whole, being a single compact and concise «oEEn, E.n book will
effectively serve the needs of the new entrants to the legal profession as convenient
ready referencer and dependable guide to criminal court practice and’ procedure,
inspire confidence in young practitioners to take up independent conduct of cases,

‘given the kind of improvement the present cdition of the book an_. review
deserves.

T. D. SETIn*

3. Ilustration (a} to section 378 of the Indian Penal Code, 1860 reads ;

A n_._.a down a tree on 7's ground, with the intention of dishonestly taking the :.am, out
of Z's possession without Z's consent. 1lere, as soonas A has severed the free’in Qim\
to such taking, he has comitied theft (emphasis supplied). .

4. Tdustration (h) to section 378 of the Indian Penal Code, 1860 reads ;

Ascesa _.Sm belonging 102 lying on a table in Z*s house. Not venturing to B_mu%qo. :
priate the ring immediately for fcar of scarch and detectlion, A hides the ring in a place
whereitis highly improhable thatit will ever be found by Z, with the intention of taking
the ring from the hiding place and sclling it when the loss is forgotien. Here A; at the '
time of first moving 1he ring, commits theft {emphasis supplicd}.

5. E.g.atp. .mM.::n 10, section 257, Cr, P, C., 1898 should be replaced by section 247 of Cr. 1...ﬂ....‘_oqu.“.
atp. 77, line 12, sec. 537, Cr. P. C., 1898 should be replaced by see. 465 of Cr. P, C., 1973 Similar

exercise should be done at pp., _mo 344, 378,383, 387, 394 by substituting th
preseat Code for the repesled 1898 Code. Py subsluiin the provisions of the

LL. M. (Delhi), Lecturer, Campus Law Centre, ﬂwnc_{ of Law, University of Delhi.

EKADHIKAR AVRODHAK TATHA ANUCHIT VYAPARIK VYAVHAR
VIDHI (in HIndi ) by Avtar Singh (2nd ed., 1990). Eastern Book Co., Lucknow.
Pp. XXIV + 170 . Paper Back Price : Rs.25.00.

. THE BOOK under review is the second editionof its first edition published in 1985.

It secks to incorporate 1986 and.1988 amendments to the Monopolics and Restric-
tive Trade Practices Act,1969. It also incorporates case law on the Act subscquent

" to the first edition including the landmark judgment of the Bombay High Court in

which it was held that the Act did not apply to the expansion and dcvelopment of
newspapers.! The book is Hindi version of the commentaries on Monopolics and
Restrictive Trade Practices Act,1969 as amended upto date. It runs into eight
chapters, Each chapter is on a main Lopic which is sub-divided into various sub-
topical headings. Sometimes the sub-topical headings arc grouped in various parts.?
Each sub-lopical hcading is analysed with a critical comment on the relevant
statutory provisions and the decided cases. The language is simple and the printing
is nice. The book is not having printing errors. The book has a table of cases, a Lable
of various statutes, a table of contents and a detailed subject index. It will be very

useful for law students and students appearing in compeltitive cxaminations, like
1AS opting for law and who are taking the examinations through Hindi medium.

The first chapter is on objects and outline of the Monopolics and

Restrictive Trade Practices Act. The sceond ¢hapier discusses constitution, proce-
dure, ete. of Lhe Monapolics and Restrictive Trade Practices Commission. The third
chapter is on concentration of cconomic power (o the common detriment and is
divided into three parts, Parl A discusses undertakings to which this chapter applies.
Part B deals with division of undertakings and Part C deals with matiers to be con-
sidered. This arrangement isaccording to thescheme ol the Act, Chapter IITA deals
with restrictions on purchase and sale of shares. Chapter IV discusses monopolistic
wade practices. Chapler V deals in two parts with restrictive and unfair trade
practices. The discussion is quite detailed and lucid. Chapter VI deals with powers
of registrar and the commission 10 oblain information and appointinspectors. It also
deals with offences and penaltics. Chapter V41 contains the Monopolies and Re-
strictive Trade Practices (Amendment)Act, 1984,

The discussion in cach chapter is according to various scctions of the Act
related with the title of the chapter. The prescntation is quite clear and iilustrated
with relevant case law. The book will be very uscful as a ready referencer for the
busy lawyers aiso.

N.K.RouatGr*

1. Sce Preface Lo second edition, p. v.
2. Sce chapters 3 and 6 which are divided into various pans for sub-lopical hcadings.
*  Lecturer, Campus Law Centre, Faculty of Law, University of Delhi.




S.M. LAHIRI’S THE TRANSFER OF PROPERTY ACT by N. M. Lahiri and A,
Bhatracharjee (10th ed,, 1986). Eastern Law House, Calcutta, Pp. 70 + 854. Price:
Rs. 155.00.

HIm LAW rclating to transfer of property is in fact one of the most fascinating and
Important subjects of law. Though it concerns everyone, there was practically no
law relating to real property in India prior to the passage of the Transfer of Property
Act, 1882. The Indian courts had been applying. the m:.mzmu law with suitable
maodifications and adaptations in cases before them on the ground of justice, equity
and good conscience. This was, however, not satisfactory since these rules of
English law werc not always adaptable to social conditions prevailing in India. The
Indian law regulating ransfers of property was accorded a statutuory shape by the
enactment of the Transfer of Property Act (IV of 1882) which was brought into force
on the first day of July, 1882, Some major amendmenis made in 1929 introduced
nnmm”:n changes in the existing law. Under the Act, the application of the rules of
Juslice, equity and good conscience is still possible in certain cases. The Actisnot
exhaustive of all transfers of property but itdeals only with transfers inter vivos, i.e.
the transfer of property by the act of parlies. It excludes from its purvicw the

transfers by operation of law, e.g. succession to property which is governed

separately under the personal law of the partics.

The book under review indecd enjoys popularity and has alrcady run into
a number of editions. In order 1o cater 1o the requircments of the students, teachers
and legal practitioners, the present tenth edition has been brought outafier thorough
reviston of the ninth edition. The whole book is divided intoeight chapters. Chapter
I'deals with the preliminary sections, Chapter II deals with transfer of property by
the act of partics and it is further divided into two parts : Part A deals with transfer
.om property whether movable or immavable and Part B relates to transfer of
Immovable property alone. Chapter 111 deals with sales of immovable property
wi:_a chapier IV discusses morigages and charges. Chapter V deals with leases of
_3_.:9&20 property and chapter VI isdevotedto exchange. Chapter VII deals with
gifts while the last chapter relates 1o transfers of actionable claims. The utility of the
book w.dmm been enhanced by inclusion of three appendices. Appendix A consists of
some imporlant provisions of the Code of Civil Procedure, 1908 with explanations.
ﬁunmn. provisions have been discussed with the help of latest cases. Appendix B
comtains the relevant provisions of the Indian Registration Act, 1908 with one U.P,
State Amendment Act, 57 of 1976 which amends section 17 of the Registration Acr
MMW w_._o state of Uttar Pradesh. Appendix C comains.the Government Grants Act,

Examined from all the angles, cach paragraph in the book has been
logically relaled to, and syntheltically connecled with, the preceeding and following
paragraphs, As a matter of fact, the book presents the law on the subject in a very
effective manner, One may like 10 use it very often to seek guidance on intricaie
problems of transfers of property. Explanatory notes have also been added where-
everconsidercd necessary. It is amatier of deepsatisfaction that the latest cases have
been incorporated which help to clucidate the provisions of the Act, Many new

1990 - . S BOOK REVIEWS 213

problems have been added on the basis of latest cases. Some chapters have been re-

* written not only in order to reflect some changes but also to present a fuller account
‘of the topics such as mortagages of immovable property and charges.

The author has tried to update the casc law but ail significant cases have
not been included while the discussion of some cases has not been adequale, There
are numerous printing and spelling mistakes and wrong citation of cases. No
purpose would be served by listing them here but it is hoped that the author will be
more careful in not repeating such mistakes. The reviewer has also come across
cases in which the names of the parties are not correctly cited. The page number of
caseshave been omitted in the table of cases. Some cases are unnccessarily repeated

- in the table of cases with different names of the parties when the cases are actually

the same. Some cases discussed in the text do not find place in the table of cases.
Some¢ases are not listed alphabetically in the table of cases. The provision of a few
Statutes sich as the Indian Majority Act, 1875, the Hindu Succession Act, 1956, the
Indian Succession Act, 1925, the Mussalman Wagf Validating Act, 1913, and the
Specific Relief Act, 1963 having a bearing on the subject deserved to be discussed
in the book which has not been donc by the author.

. [twould have been useful 1o give a listof abbreviations used in citi ngcases
asit becomes almostimpossible tolocate some of the cases from the original reports
given'in abbreviated form. Citations are not even uniform. It is desirable that all
these shortcomings are carefully removed in the next edition by Lhe author 10 make
the book more useful. This reviewer is, however, of the opinion that despite the
above shoricomings, this book would be of immense use to all those who intend to
study this branch of law as a student, researcher or legal practitioner. This bookcan
be regarded an authoritative work on the subject of transfer of property.

V.K. SingH*

* LL.M. (Delhi), Lecturer, Law Centee I, Faulty of Law, University of Delhi.




UNITED NATIONS FOR A BETTER WORLD edited by J.N. Saxena, Gurdip
Singh and A.K. Koul (1986). Lancers Books, New Delhi. Pp. xv+313. Price:
R3.250.00 :US § 30.

INTERNATIONAL LAW has been ever changing since its inception but the
twenticth century has witnessed radical changces. The important international events
necessartly affect the role and content of international law, Some new and practi-
-cally more important subjects such as adoption of the Oo:<on:os onthe Law of Sea
in 1982 non- -compliance of the 1986 judgment in Nicaragua case given by the
International Court of Justice by the United States, the exercise of veto by thé United
States in the Security Council, cte. have posed new challenges in the ficld of
international law. New problems have also created grave danger for the mankind,
for cxample star wars, nuclear threats, cte. In view of the tremendous changes in
various ficlds, many of our old idcas about international law have _uoco:._o ocno_oﬁ
for the present requircments e
The United Nations since its inception in 1945 has been u_minm a major
role in promoting and maintaining international peace and security, developing

friendly relations among the nations on the basis of respect for the principlé of equal”

rights and scif determination of pecoples and moz_oszm internattonal cooperalion in
solving international problems of cconomic, sectal, cultural and humanitarian
nature and in promoting and encouraging respect for human :mEm ec. Its
achicvements are considerable. It has been able 1o reshape the world through its
active role in various fields. The non-political organs and the specialised agencies
like ICAQ, TLO, IMCO, FAQO and WHO have been n_._:o successful in their
respective spheres of international activity. Although it is felt thar the United
Nations has failed or has not been able to achieve its goal, yet it hasto be accepted
that it is the last hope for the peace on carth. The book under review peints out the
prosand cons of the working and achievements of the United Nations ac::m the Jast.
forty years of iLs existence.

The book under review has been brought out on the oceasion Ow 3:55
anniversary ol the Uniled Nations. ILis the oulcome of a Seminar on United Nations
for a Better World held at the Facully of Law, University of Dielhi- from. 28
November o T December 1985. The book includes 26 learned papers’ contributed
atthe above Seminar by cminent legal scholars, political scientists and economists
from India and abroad. The papers published in the book highlight Eo,a?oﬂm.n:n._om
and complexitics  faced by the Uniled Nations, They provide a ‘good deal ‘of
information and throw considerable light on four major topics: (a) United Nations
Peace and Disarmaments; (b) United Nations Economic Development; {¢) United
Nations Human Righis and Refugee Law and (d) United Nations and
Lawmaking. While the book does not purport 1o be an exhaustive: study of the
working of the United Nations during last forty years, the topics ma_on_oa ﬁoq ihe
book are organised very well, .

The entirc book is divided into five sections, Scction [ is-devoted 1o
peace and disarmament which contains nine very well written papers. Soma of these
arc extremely useful, ¢.g. * The Emperor Has No Clothes - Article 2(8) and the Usc
of Force in Contemporary Imernational Law™ by W.N, Reisman ; “United Nations
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Peace, Disarmament and Development” by P.S. Sangal; “United Nations and Peace
Keeping” by C.N.K. Raja and H.R. Srcenivasa Murthy; “The Developing Role of
the General Assembly” by B.Mitra; “Ballistic Missile Defence—Disarmament
Strategy” by Gurdip Singh; ** The Nuclear Winter: Human Survival at Stake"by
Rahmatullah Khan, etc. Other papers-also add 10 the framework of this section by
addressing to a broad-rangé of practical concern which can affect international
affairs. This section helps the uniformed reader 10 begin the understanding of the
complexity and importance of the United Nations. The analysis of various issues is
thought- provoking.The effectiveness of the United Nations has been pointed out
in these papers. Valuable suggestions have also been given to strengthen it

Section 11 of the book outlines the basic types of international economic
cooperation. It contains three papers: “The United Nations and the International
Econcmic Cooperation for 8 Betier Fulure™ by A.K.Koul; “The Current Recession
and the Need for Global Economic Cooperation” by B.B. Bhattacharya and “Global
Service Economy and Developing Countries” by S.K, Verma, These papers
provide ins and outs of the ECOSOC, an organ of the Uniled Nations and also focus
attention on specialised agencies such as ITU, ILO, FAO, IMF,IBRD,
IFC,WIPO,WIYQ, etc. An assessment of the international economic institutions
and cooperation is very well presented in these papers. In her paper, Professor S.K.
Verma examines various issues in the service trade and identifics the interests of
developing countries. The author has made valuable suggestions for the future
course of action at the international level.

Section 111 of the book comains nine papers on human rights and refugee
law. Some of the notable among these papers are:The United Nations and the

Principle of Self- Determination in the Post-Colonial Era” by A.M. Connelly; "*The

United Nations Human Rightsand Humanitarian Law”by V.Muntarbhorn; “Human
Rights Implementation: The Asian Context”by H.C. Dholakia; “Some Suggestions
Towards the Managemént of Future Refugee Situations” by S.N.Cheuty; “United
Nations and Massive Exodus of Refugees™ by J.N.Saxena; “Crimes Against the
Right to Development” by Upendra -Baxi. The authors have given an in-depth
account of human rights and refugee problems. They have examined the principal
mechanisms based onthe UN, Charter for implementation ofhumanrights,Universal
Declaration of Human Rights, International Covenant on Civil and Palitical Rights,
Geneva Conventions of 1949, the right to development as a human right, problem
of the refugees and the functions of UNHCR etc. Section IV of the book-Contains
papers relating to the “United Nations Sixth (Legal) Commitee and Development
of International Law™ by P.S. Rao; “Legal Development, Law Making and Consen-
sus as a Decision-Making Technigue in the United Nations” by D.P. Verma and
“United Nations Law Making: The UNCLOS II1 Model” by G. Plant. This section
also deals with special or ad hoc committees on the non-use of force, the Charter of
the United Nations, Drafiing of an Intemational Convention on Mercenaries,
Reports of ILC, UNCITRAL, ctc. Atiention has also been paid 10 the UNCLOS 111
maedel and the author analyses the mechanisms of how Lo achieve consensus and
package deal. In the fifth and final section, the book contains two papers: “United
Nations for a Betier World” by Z. Rahman and “United Nations in the Twenty-first
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Century; A Study from the Perspeclive of the Developing Nations” by T.S.Rama
Rao. These papers deal with the provisions of the U.N. Charter and focus attention
+ on the Charter of Economic Rights and Duties, respectively.

This book is a very valuable addition in the field of international law in
gencral and the activities of the United Nations in particular. It examines the
efllectivencss of the U.N, during last forty years of its existence, Further, it analyses
the applicable principles and rules of intemnational law within the framework of the
United Nations and the papers offer a fair assessment. Needless to say that the book
pulls logether immense wisdom and knowledge. The thoughts contained in the
papers are illuminating, The reviewer, however, wishes more carefulness in
correcling many spelling and printing mistakes which occur throughout the book.
The citations are wrong at many places while somc arc not even complete, No
uniform method of citations has been adopted. Despite these minor shortcomings,
the book would be very usclul to ali those interested in the study of intemational Jaw

* . and the working of the United Nations. . '

V.K.SnGH*

* o LLM. (Delhiy, Lecwrer, Law Centre I, Faculty of Law, Universily of Dethi.
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<U KULSHRESHTHA’S LANDMARKS IN INDIAN LEGAL AND
CONSTITUTIONAL HISTORY by B.M. Gandhi (6th ed., 1989). Eastern Book
Co., Lucknow. Pp. xxiv + 518. Price - Rs, 65.00.

THE INDIAN legal and constitutional history encampassing the origin and devel-
opmentol legal institutions, systems, principles and concepis from the ancient times
“10 the medern period is being taught in most of the Indian universities at the LL.B.
level, A close study of the cvolutionary process by which the people of India
expericneed a qualitative steuctural transformation during the British rule is indeed
fascinating, Unforwmately, no scholar in India has so far undertaken a research to
discern the overall social, political and legal transformation of Indian sociely that
took’ place during the Brilish period. The British introduced new principles of
political tulc, developed new criteria of political sovereignty and established a new
vﬁnmco&.:n sct up and judicial sysicm. The colonial rulers induced changes in
India’s social physiognomy, not lor improving its sacio-cconomic conditions but
for subserving ‘the interests of British capilalism. They completely destroyed the:
Indian ong.o:dn village autarchy, system of sacial stratification and inroduced
Private property. They created conditions for the emergence of new social classes
of _msa_oam“.w,m.umE:mG. and zamindars who became exploiters of the peasants and
the working classes. The Judicial sysiem and the laws of the Company raj largely

favoured the proprictorial classes and helped in the oppression of the weak and the

disadvantaged. The colonial India had no independent legislature and no independ-

ent judges free from governmental influcnce., All the branches of the government

owed allegiance to the British government and served the interests of the British

capitalism. The ‘autonomy” of law and the legal system was simply an itlusion and

the laws were nothing more than the edicts of the executive branch,

Sincemost of the studics on Indian legal system are based upon the western
writings, written.in the milicu of imperialism, we have yet 1o look for indigenous
studies disclosiri g or portraying the overail transformation that took place in India
during the entire British period and then Lo sce whether the Independent India has
made real progress an capitalist path or socialist path, The real study of the Indian
legal sysiém should, therefore, endeavour lo poriray the history of palitical
econoimy of law in order 1o assess the efforts made by the presentrulersin re-shaping
the Indian sceiety im the light of the social background and aspirations of national
movement that was launched to counter the evils of British rule. i

The _coow.::ao_. review! revised by B.M. Gandhi makes a feeble attempt
to raise someof the points noted above, Since Gandhi js not the original author of
the book, he has only a limited scope of improving its overail quality. The present
review would, therzlore, be limited onl ¥ 10 the coniribution made by Gandhi? to the
book originally wrilten in 1959 by V.D. Kulshreshtha,

L.vD. W:E,Hw&.»_cs s Landmarks in Indian Legal and Constitwional History (6th edition, (989 by

B. M. Gandhi). Hercinafter referred to as Gandhy,

2. 'The fifth ¢dition of this book was reviewed jn 8 & 9 Del L. Rev. 198-200 (1979-1980).and third

edilion was reviewed in 4 & 5 Del. L. Rev. 218-219 (1975 & 1976).
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Gandhi has added five new chapters to the present edition, bringing the
total number of chapters to 21. Wherever possible, the old material has been
refurbished and up-dated. He has now included discussions on racial distinction (ch.
13), emergence of Muslim communalism (p. 350}, rise of nationalism and birth'of
the Indian National Congress (p. 352}, India since Independence (ch. 18), concepts
and sources of law (ch. 19), rulc of law and constitutional developments {ch. 21).
The book has three new appendices.

In the new chapter 13 titled “Racial Distinction”, Gandhi very helpfully
traces the practices of racial discrimination adopted by the British administrators in
the administration of justice. He shows how throughout the British raj the Indians
were continuously humiliated, insulied and oppressed due to the policy of racial
discrimination. The British subjects were exempted from the jurisdiction of
Company’s courts. Discriminatory laws empowered the British subjects 1o acquire
property in India and the legal issucs arising out of clashes between the natives and
the English always rematined unresolved. According to Gandhi, the Indians were
hamiliated, oppressed and insulted with respect to their properties, persons and
religious opinions because of the eagerness of the British subjects to obtain quick
monetary advantages.? o

The discussion on the emergence of Muslim communalism and the Indian
national movement is a welcome addition to the book. But the chapter entitled
“India since Independence” provides a very sketchy and elementary information
about the Constituent Assembly, the essential features of the Indian Constitution
and the amendments to the Constitution. Reference has been made upto the
Constitution (Fifty-ninth Amendment) Act, 1988. In the opinion of this reviewer,
the difTiculty with Gandhi is that he wants to include almost everything pertaining
to constitutional lavw in a book on fegat history the result of which is-that he is not
able 1o do justice with any of the subjects taken up by him, Thas, for instance, he
has referred to the basic structure doctrine developed in K esavananda® and reads the
same as deciding that “power to amcend the Constitution could be exercised in

respect of Part 111 consisting of fundamental rights.”s Later, he has referred io basic .

structure limitations, and without checking the post-Kesavananda decisions speci-
fying basic features of the Constitution like rule of law and fair elections, harmony
and balance between the directive principles and fundamental rights, Judicial
review and limitcd amending power of Parliament, gocs on enumeratingtiis own list
of basic (caturcs as gathered by him by reading the Preamble to the Constitution.
Such 2 reading of the Prcamble makes Gandhi to mention “supremacy of the
Constitution, federal steucture, democratic system of government, equality and
personal liberty, distribution of sovereign power between the legislalure, executive

and judiciary™ as the basic features of the Constitution. One wonders asiohow the -

Preamble could be read (o provide for these basic features. Gandhi E_m.ﬁ recoghise

Gandhi at W5, ) B K
Kevavananda Bharati v. Stale of Kerata, (1973) 4 SCC 225, A
Candhi at 305,

Id. a1 393-96.
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that basic structure is bound to be nebulous and inarticulate, to be defiped and
developed from case to case. Similarly, his treatment of chapter 20 on “Rule of Law
and Constitutional Developments™ makes an amazing rcading. While explaining
the application of rule of law in the Indian Constitution, Gandhi considers the entire
Part Il1 dealing with fundamental rights as affirming the rule of law ideology.
Surprisingly, he still regards articles 19 (1) (f) and 31 as guaranteeing right 1o
property.” Even the Habeas Corpus case® has been inchided among the landmark
decisions affirming rule of faw.? The last part of this chapter includes preliminary
but useful information about public interest litigation, consumer protection move-
ment, environmental control measures, lok adalats and legal aid movement,

Chapter 19 of the book entitled “Concept and Source of Law” provides to
the readers a very elementary information about the meaning and schools of law.
Gandhi devotes only four pages for explaining various schools of faw which
required somewhat detailed explanation. Perhaps the space did not permit the author
to devote more than one paragraph each for discussing law and morality, law and
custom, law and equity and law and juristic opinion.

Gandhi also incorporates discassion on legal profession, legat education
and law reporting. The discussion on these matters provides information about the
aims of legal education and its future, law reports and legal periodicals, legal
research and methodology.

Gandhi has done a commendable job in improving the wtility of the book
for the students joining law studies. It is hoped that in the next edition of the book,

QEEEEo:E?::9;3?.9&Samzm_ma\o?.:oBmﬁam_wo:50::8%%0&8
above. 7

PARMANAND SINGH*

1. 1d. a1 426,

8. A.DM., Jabalpur v, Shivkant Shukia, (1976) 2 SCC 521.

9. Gandhi at 429. He, however, refers to Khanna J's. dissenling opinion a5 allirming rule of law,
10. Jd., appendix E, p. 480.

*  Professor of Law, Law Centre 11, Faculy of Law, University of Delhi.




TREATISE ON SOCIAL SECURITY AND LABOURLAW by Suresh C. Srivas-
tava (1985). Eastern Book Co., Lucknow. Pp. 464, Price: Rs. 60.00.

THE INDUSTRIAL accidents and discases are far more frequent and damaging
than what most of the persons, not concerned dircctly with indusiry, realise. In terms
of human misery, sulfering and domestic hardship, they have terrible :E.umnr In
economic terms, the loss of productive power and of production is very serious. In
view of wremendous cffect and impact of these accidents and diseases, the state
cannot remain a helpless spectator. A wellare state is under a duty to protect the

. interest of the viclims and their families, The directive principle of state policy
contained in article 43 of the Constitution of India casts a duty onthestate to provide
work, living wage, proper conditions of work and %Wom:ﬁ standard of living 1o the
industrial workers by enacting legistations. In pursuance of this provision, several
legislations have been cnacted from Lime to time which aim at securing social
security and workers' wellare.

The book under review! takes into consideration various positive and
negative aspects of the so-called *social securily” measures adopled in this country
till now. It begins with the origin and gencral implications of Lthe concept of social
securily, goes into the colonial background of the problem and examines the
adequacy and efflicacy of the existing social security measures in India. Parts T and
ofthe book are devoled wo these aspects. The concept of social security isdynamic,
Srivastava is of the opinion that social security is maulti-dimensional in its contents.
To bring home his point, he has quoted some important definitions of the concept
such as the one given by the International Labour Organisation, according to which:

The security Lhat sociely furnishes through appropriate organisations

against certain risks 1o which their members are exposed. These rigks

arc essentially centingencies against which the individuals of small

means and meagre resource cannot effectively provide by his own

ability or presighl or even in private combination with his fellows,
these risks being sickness, maternity, invalidity, old age and death. It

is the characertistics of these contingencies that they imperil the

ability of the working man to support himself and his dependants in

health and decency.? .

Thus, the concept of social security is based on ideals of human digpity
and socio-economic justice. Underlying Lhe concept-is~alic the desire to give
prolection Lo the cilizens who have contributed or are expected to contribute to the
country’s growth and development against cerlain hazards of life 1o which they are
exposed. These hazards are essentially economic though in some cases they might
even be social.® The basis and functions of social security have been hightighted

b Suresh C. Srivastava, Treative on Social Security and Labour Law (1985).

2. 1O, Approaches 1o Social Securiry B0 (1942).

3. The author has exiensively quoted form the Report of the National Commission on Labour {1969)
and Encyclopaedia of Social Work in ladia, voi, 11 (1968).
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with the mwnu of wellknown humanistand cconomist like Sir Willjain Beveridgeand
B P. Adarkar.* This reviewer is, however, of the opinion that the term social security
must belie any conceptual jacket as thatconcept has been borrowed from the Anglo-

" Saxon system of law which operates in England, where its sphere is not confined to

iridustrial force alone. It may, therefore, not be possibie to borrow in totality the
social security legislations of industrially advanced countrics and 1 enact legista-
tions on the subject for the industrial workers in India on the same lines since the
sacio-economic conditions are allogether different and the ‘country is still on the
formative stage of industrial revolution. The main problem in this country is 1o
provide the basic minimum social securily benefits rather than the supplementary
and incidental social security benefits which could be thought of by the industrial
workers in advanced countries.*

An view of the above, it would be better 1o confine oneself 1o the imporwance
of the social security measures in the proper perspeetive. The merits and demerits
of any social security legislation should be judged from its underlying socio-
economic goals like redistribution of income in order 16 reduce the existing
disparities between Lhe rich and poor; the maintenance of income to a reasonable
extent during unforeseen contingencies such as death of the bread-camer, Hincss,
old age, industrial accidents, occupational discascs involving a state of unemploy-
ment, etc,

" "Paris III and IV of the book deul with the Fatal Accidenls Acl, 1855 and
the employer’s liability in the context of the doctrine of common c¢mployment, The
most substantial portion of the book deals with the Workmen's Compensation Act,
1923 and the Employees’ State Insurance Act, 1948 in Parts V and V1. In these two
Parts, the author has amply demonstrated his scholarly skill and grasp of the subject.
The presentation of the subject in these Paris is very clfective, The author has
critically analysed the Lopics and has come out with a very lucid and illustrative
exposition of the entire law relating 10 workmen’s compensation. One has o
appreciate that the authors are generally bound 1o have limitations particularly in
those areas in which case law has not developed to any considerable exteni. But
given. the fact that the law on workmen’s compensalion is largely based on the
English law, the decisions given by Wic courls in England while interpreting the
expression “accidents arising out of and in the course of employment” used in the
Indian statute has necessarily 10 be relied upon, Even the English judges have
expressed Lheir reservations while interpreting the expression. It is 1o the creditof -
the author that he has very precisely prescnted the entire law in a most simple
manner for the students for whom the author underiook the task of writing the book.

K Another distinctive part of the book is the discussion of the “triple retisal
benefit”, viz. gratuity, provident fund and pension, which he has discussed in Parts
VIII to X after discussing the Maicrnity Benelit Act, 1961 in Part VII. Most of the

4., Seec Report on Social Insurance and Allied Services: Chairman — Sir William Beveridge (1942)
and B.P, Adarkar, Plarning of Social Security in India (1944).

5. E.g. G. Varandani, Social Security for Indusirial Workers in ndia (1987) and N.H. Gupa, Secial
Security Legislation for Labowr 4in India (1586} also suppont this line of approach.
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available litcrature on the subject is scattered and generally the approach to analyse
itis more sociological and cconomic than legal, These measures are of recentorigin
and not much of casc law has come 1o limelight focussing the lacana in the Act,
barring the law rclating 1o gratuity wherc onc has the advantage of a spectrum of
judicial dicta before the codification ol law in 1971.5 Nevertheless, the author has,
as [ar as possible, tricd o cxamine the relevant provisions of the enactments in the
light of the intention of the Jegislature and the scanty judiciat decisions.

" ~Theconcluding Partof the book is devoted o un-employment benelits and
un-employment insurance, where the author has discussed the relevant provisions
of the Industrial Disputes Act, 1947, particularly thoss dealing with lay-off and
retrenchment. compensation, a subject which is gencrally over-looked by the
authors writing on social sccurity. A perusalol the scheme of the book would show

that the main thrust ol the author is o examine in depth the lacunae and short- -

comings in the existing swtutes. The book contains a critical survey of various
enactments dealing with social security. In view of the presentation, systematic
cxposition and comprehensive reatment of the subject, the book is bound 10 be
uscful 10 the students of laibour law in gencral and lor the study of social security in
particular,

SumiL, Gurra*

m.wc::omnnﬁn:_&_ﬁnq n_oco.ucs_zczs. .f,..nm::.—_O:?F..P.nixa_m::m_ccsEzv.Lcan an_na,.
tions™ in §.N. Singh (ed.}, Law and Social Change 28-37 (1950), ;
*  LL.M. (Delhi}, Lecturer, Canpus Law Centre, Facubty of Law, University of Delhi.
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LEGAL AND CONSTITUTIONAL HISTORY OF INDIA by M. Rama Jois
{1984). N.M. Tripathi Pvt. Ltd., Bombay. Vol I—Ancient Legai, Judicial apd
Constitutional Sysiem. Pp. xxiv + 723. Price : Rs. 32.50 and Vol. I—Modemn
Legal, Judicial and Constitutional System. Pp. xx + 388. Price : Rs. 21.00.

The present motiumental work! has atready been widely reviewed, publi-
cised, welcomed and acclaimed in the academic circle. The credit for such a grand
reception 1o the work goes entirely to its quality and contents and to the courage,
commitment and devotion of the author who, in spite of many pressing demands of
the profession on his time, could undertake and did successfully complete this
herculian task. Surely, something like Bhishma Pratigyanamust bave inspired and
sustained him for long years of hard labour.

In the production of this work, the author has performed a great and unigue
task. He has presented at one place the origin and development of law and legal
institutions from the carlisst to the most recent times in this land. It is not that the
idea of such presentation, which he has modestly expressed in the very first sentence
of the preface,®is entirely new. Any one having a genuine interest in an over-all
comprehenstve and complete historical background of the Iégal institutions of this
country must have felt the need of such presentation. In view of that need some
attempts, however weak and inadequate, have also been made towards such pres-
entation.* However, in comparison to the work under review, the attemnpts of other
authors stand at a very low pedestal in terms of their reach (o the readership as well
astheir quality, content and size. In this sense, the present work is clearly distinctive
and most outstanding.

This work neither does, nor professes, 1o make any claim to explore
anything un-explored. In addition to the most celebrated and authentic multi-
volumeP.V, Kane's History of Dharmasastra, there are many other well researched
and recognised works on the ancient Indian legal and constitutional system.*
Similarly, works are not lackin g in respect of Islamic period though their number
may notbe as much as in respect of pre-Islamic period.’ As regards the period since
the arrival of the Englishmen, a large number of works have appeared and continue

1. M.Rama Jois, Legal and Constitutional History of India (1984). Hereinafier referred to as Rama
Jois,

2. fd. atvii, the author writes : -
The idea of writing a book on this subject was conceived when I was working on the
staff of B.M.S. College of Law, Bangalore, as a Part-time Reader, during 1986-1970
and found that there was no text book covering the entire syllabus on this subject
including the ancient Indian system.

3. It was almost at the time when the present work was conceived by the author but much before jis

actual publication in 1984, the present reviewer had alsa written 1wo books on the subjoct: MLP.
Singh, Qwtlines of Indian Legal History (Ancient & Medieval Periods), Western Law House,
Meerut, 1989 and its companion, Ouslihes of Indian Legal and Constitutional History (Modem
Period), Western Law House, Meenn, 1970,

4. For example, see the works mentioned in the bibliography in Rama Jois, vol. I, pp. 7071{ and also

the bibliography in R. Lingat, The Classical Law of India 275fT (1973).

5. See the bibliography in Rama Jois, val. Il and M.P. Singh, supra note 3.
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1o appear.®Thus it would be clear that there is no dearth of materials on the subject
matter of the present work. Such materials are, however, either inaccessible or
beyond the reach of the average reader or the samie are too voluminous 1o be gone
through and grasped even by very serious Lype of students, Moreover, none of them
presents a complete picture of all the legal developments from the beginning to the
end. The greatest contribution of the work under review to the legal literature is that
it has put together vast, scatiered and not casily accessible materials at one place
within reasonable limits and ata very reasonable, almost unbelievable price. To this
extent, the work is certainly sui generis.

Volume I, which is almost double the size of volumedl, is devoted
exclusively 10 the sasiric system of law, judiciary and legal institutions and sources
of law including the legal literature up 10 the post-Smrid period and the major
legislative and judicial changes intraduced till recently; a very detailed description
of the various topics of civil law; law of crimes including the concept of parakam
{sin), dandaha (punishment) and dillerent classes of crimes; law of evidence,
principles of mimamsa or interpretation; administration of justice including the
constitution, powers and functions of the courts, judicial and extra-judicial preceed-

“ings and ordeals; and rajadharma or constitutional law comprising the origin and
purpose of state, the King, his powers, dutics and [unctions, constitutional and
administative structure of the state and its operations. To create, sustain and cven
rejuvinale interest in these materials, far delached from our present contexl, the
author has constantly tried Lo relake them to the present issues and institutions. Of
course, not much effort has been made 1o establish their impact on the present law

. and legal institutions but the ground has been prepared for such a study also.

One of the two appendices given at the end of volume [ reproduces, with
English translation, the text of a judgment in Sanskrit by a Mithila courton 10 June
1794, The other appendix gives an English (ranslation of royal Charter issucd in 592
A.D. by Xing Vishnu Sena of the Lohala Dynasty in Kathiavar. These two
documents, belonging to two distant parts of the couniry separated by more than a
millenium, are living testimony of the quality and extent of the exercise of
legislative and judical power in India. Definitely, they induce the reader o search
for more materials of similar nature. Volume I has also a long bibliography and a
detailed general index.

Volume II, which deals with the legal developmentsduring the Eslamic and .

Britishrule, isdivided into six parts, Part one dealsexclusively with tie organisation

and operation of state, law and judicial system under the Islamic rulers. Compara-

tively much less space has been devoted 1o this parT 61 qur past legal system. In the

subsequent parts, the evolution and development of modern legal system <ce the

arrival of the Britishers has been traced covering the development of the civil and
criminal law in the Presidency towns and mofusit areas including the codification
of law during the British rule and the constitution and function of Law Commissions
constituted before and since independence; development of meodern judicial sysiem

6. See the biblicgraphy in Rama Jois, Yol. IL
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since the establishement of the first courts in Madras, Bombay and OEQ.:S and the
establishment of the Crown's courts including the Supreme Courts, High n.”o:.nm_
Privy Council and the Adalat system until the commencement of Ea O.onmcEco:
of India in' 1950, judiciary since the commencement of Eo Oomm:Eno: and 90,
constitutional developments during the British rule Eo-:.aam various O:.E.ﬁa and
Acts up to the Government of India Act, 1935; and finally, the Bac:m. of .5@
Constitution and its evolution up 1o the forty-fifth amendment of .Eo Constitation.
Thus, this volume is not just a history of our legal institutions but also an
introduction to the present legal system. It also contains a short bibliography and
general index.

A Cpmpared 1o volume I, volume 11 ig not only smaller Wﬁ .mﬁo but also lacks
much in substance. It hardly contributes anything to .5@ existing knowledge or
literature ﬂxno? that it devotes some space to the Islamic vn_..woa and ooq.:n__nwom the
story veryably started and narrated in volume I. The author mightbe having hisown

reasons for such treatment to volume II but it may be surmised that in view of casy

and enough availability of literature on the period, he did not want 1o voluminise it
fyrther and felt contended by having established a continuam mza link _oﬂiom: Eo
various stages of the development of law and legal Em:pcnonm in our society m.:a is
law. If that were the reason, the anthor is perfectly justified in his presentation in
volume If: -

There is of course always scope for improvement in any work and Rama

Jois would not definitely claim that his work cannot be improved upon. Butnow it 4

the turn of othérs to produce better and superior works on the m.cE.oov Rama Jois has
done an immense service 10 the legal community in E.l::m this book m:.n he
deservesallpraise for the same. By getting his work subsidised throu gh the National
Book Trust of India, he has enhanced its accessibility to average readers and law
students. These could be some of the reasons for the book having been so well
received.
,.. . M.P. SmGH*

* Hunomn.mwoq 'of Law, Campus Law Centre, Faculty of Law, University of Delhi.




