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I AM very EGE_ to place in your hands Velume 14 of the Law Faculty
Journal, Delhi Law Review, the 3rd issue which has appeared during my
term as Emmg and Dean of the Faculty of Law,

UEEm the period between Volume §3 (1991) and this issue, I am rﬁug
to report that we organised a very successful 5-day National Workshop on
Teaching Intéllectual Property Law (October 21-25, 1991) which was atien-
ded by 40 Law Teachers from all over the country. This workshop was

Singh, Gurdip, LL.M., Ph.D. (Delhi) sponsored by ‘the; World Intellectual Property. . Organisation (WIPQ), a
L Singh, $.N., B.A., LL.B. (Gorakhpur), LL.M. (Banaras), Ph.D. {Delhi) specialised agency of the United Nations, based in Geneva, . and’ financed

Singh, S.P., Dip. Taxation, P.G.I>. Criminology (Lucknow), LL.M. (Coracll by the Ministry of Human Resources Development, Government of India,
J Yats, $.5.,, LLM. (Delhi) WIPO brought; here four eminent foreign Professors from U.S.A., UK,
¢ Co. . Australia’ and Thailand, to act as faculty besides six of us from Delhi Law
: LECTURERS School and iwe from other Law Schools of India. I am happy to report

" that the standard of discussions at the Workshop was so high that Professor
Karl F. Jorda from U.S.A, acknowledged in his concluding statement which
was recorded by us that he never attended a Workshop/Seminar where
discussions were of such high order. WIPQ also sent two of its Directors,
Mr. Francis Gurry and Mr. N.K. Sabharwal and the Director-General of
WIPO wrote to, me mman the Workshop admiring the Workshop in glowing

' JBawa, N.8., LL.M. {(Deihi)

8 " Bhumra, §.5., LL.M. (Delhi)

) Gupta, Mrs. Suman, LL.M., Ph.D. (Deihi}

1. Gupta, YV.K., B.Sc. (Jammu), LL.M., Ph.D. (Delhi)
Kaul, B.T.,, LL.M. (Delhi), Dip. Lab. Law (L.L.L), {London)
Khadaria, O.P., LL.M. (Delhi}

Khanra, Rajiv, LL.M. (Delhi} terms. i

i Khetarpal, N.K., LL.M., Ph.D, (Delhi) The ionwmﬁow.n.nwo?n& as follows:

o Kumar, Ashwani, B.Sc., LL.M. (Delhi) I

. Kumari, Miss Ved, LL.M. (Delhi) I. To recommend to all Universities in India to include:

: . Lal, O.B,, LL.M. (Delhi) CN e Lo

i Minocha. . §.K rm. M. (Delhi) () a foundation course (whether compulsory or elective) in intellec-
: Mirashi. S.L. MA. ¢ Allahaba, d), LL.M. (Delti » tual property in their LL.B. Curriculum of a full academic year’s
A Panl mnwz_ LLM A Deihi) E\?w E.:n_.: } (on leavel duration with a view to affording their students an opportunity
: , PSP P eV gan) (on leave, to acquire basic knowledge of the legal protection of creative

Rohatgi, N K, B. Com. (Hons.), LL.M, (Delhi)

Sethi, T.D., LL.M. (Delhi)

Nl Sharma, K.R., LL.M. (Delhi)

Y Singh, J.N., LL.M. (Banaras), Ph.D. (Delhi) '

ioaﬁm of the human intellect, such as copyright, patents and
awﬁmsm.,

© (i) m%,munoa courses in intellectual property in their postgraduate

. and doctoral programmes in law with a view to- ?.oEoﬁ:w
mﬁaopm:mwﬂan mua research; :

and that the curriculum in these courses should place sufficient stress on the
international regime and the treaties and conventions administered by the
World Intelléctual Property Organisation.

II. To request the World Intellectual Property Organisation to extend
support for the introduction of intellectual property studies in Indian
universities by providing library materials and for the training. of

" teachers. _

The List of the Faculty Members is in Alphabetical order,

LR RE "t et 3 Pr AT N ot 8y
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IIT. To establish a National Association for the Toaomg ow Intellectual

Property Education with the participants in the Workshop as its

Founding Members and - Professor P.S. Sangal, Dean, ‘Faculty of
Law, University of Delhi, as its interim President, to take necessary
steps to set up the Association, Co

Work on all of the aforesaid three recommendations is progressing.

Our efforts to give a new look to our LL.M. syllabus continued during this
year also and we were able to introduce two more optional Papers-into our
LL.M. syllabus. These two Papers are ‘Hindu Jurisprudence’ and *Specific
Torts’. D .

In the end, I must thank my former student and oo:om.m,:n. Dr. A?.:.m.g
Nomita Aggarwal, the learned Convenor of the Editorial Committee, who
worked relentlessly to make this venture a success. P

June 15, 1992 PROFESSOR P.S. SANGAL
Head of the Law Departrnent and
Dean, Facilly of Law

EDITORIAL

THE United Nations Conference on Environment and Development in Rio
de Janeiro which ended on June 14, 1992 was to consider the most funda-

‘tiénfal issue facing the werld community today: How to reconcile human

activities with the laws of nature.

While it was the United Nations itselfl which called this conférence,
its midwife was an independent Commission which set out in 1984 to formu-
late nothing less than a global agenda for change. '

The report of the World Commission, issued in 1987, was named Our
Common Future, to capture what they came to realize: “whether we live in
affluence in an industrialized country or whether we belong to the 1.2 billion
people who live in absolute poverty, we are all neighbours in an interlinked
world.” They coined the concept of “sustainable development™ and were
unanimous in focusing on the international economy s a force muitiplier
that needed major change. They found a desperate need for a more equi-
table distribution of wealth and opportunity, both between countries as
well as within countries. They also found the only sane policy to be one of
international burdensharing between rich and poor countries in which debt
relief, development assistance, transfer of environmentally sound technology
as well as a general climate conducive fo investment were key components.

The World Commission on Environment and Development was. con-
vened again for three days, April 22-24, 1992 in London and formulated
what they thought to be “Clear and unavoidable next steps, most of which
should be taken at Rio.” We give below some extracts of these steps:

As a minimum step, all countries must provide opportunities for couples
to exercise freely their human right to determine the number and spacing
of their children.

Necessary but not sufficient conditions for sustainable development
include prices which reflect full environmental costs and implementation
of the Polluter Pays Principle.

Trade must be open to all, particularly to developing nations.

The debt burden is retarding and distorting devclopment; a further
writing down of commercial bank debt is also unavoidable and over-
due.

We appeal to governments to conclude for signature in Rio a Climate
Convention which contains agreed goals, targets and timetables, funds
committed to achieve those targets, and operational machinery to imple-
ment and enforce them.

As regards the convention on biodiversity, differences over access to
genetic resources and relevant bio-technologies should be reconciled.
The issue at stake is survival.
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IMPLEMENTING SUSTAINABILITY*

BeN BOER**

1. INTRODUCTION

STRATEGIES. FOR sustainable development have been formulated
in many countries in the past several years. Their implementation through
legal and. administrative mechanisms js underway on 2 national and
regional ‘basis.. The impetus for these strategies has come from docu-
ments such as the Stockholm Declaration of 1972t the World Conser-

.vation .mﬁ.mﬁamw.»..,ﬁ?w World Charter for Nature of 1982° and the report

of the World Commission on Environmentond Development, Our
Common Futire.t” The initiatives are part of a world wide movement
for the introduction of National Conservation Strategies based on the
World Conservation Strategy. Over 50 National Conservation Strate-
gies have been. introduced over the past decade, all of which incorporate

- concepts. of sustainable development. The document Caring for the

Earth is the chief successor to the World Conservation Strategy.’ It
includes 2 wide range of recommendations for legal and institutional
reform. o '

* This article was orginally delivered as a paper to the NATIONAL ENVIRONMEN-
TAL LAW ASSOCIATION and LAWASIA “Environmental Responsibility Across
International “Boundaries”; Second International Conference on Envirenmental Law,
Rangkok, 4-7 August 1991, I am grateful to my colleagues, Donna Craig, John
Connor._and Benjamin Richardson for their comments on an earlier draft of this
article, An¥y deficiencies remain my own responsibility.

*% Gorrs Chambers® Westgarth Professor  of Environmental Law, Faculty of Law,
University of Sydney, New South Wales, Australia.

1. The Stockholm Declaration was part of the statement published by the United
Nations Conference on Environment and Devclopment in 1972, later adopted by
. the General Assembly of the Unijted Nations (Res 2994, December 1972).

_ 2,.Prepared in 1980 by the IUCN {World Conservation Union), with advice and assis-

' tance from the  United MNations Environment Programme and the World Wild

Fund (mow known as World Wide Fund for Nature).

UNGA Res 37/7. ‘

4. Also known as the Brundtland Report, Oxford 1987; the references to the repoit
in this article are drawn from the Australian edition of this report, Oxford (1990);
hereafter cited as WCED. . For an update on developments since the Brundiland
Report was completed see Starke Signs of Hope, Oxford (1990).

-5, Caring jor the Earth 1 A Strategy for Sustainable Liviug, IUCN, UNEP and WWF,

Gland 1991 (hereafter cited as IUCN 1991) was developed by the Second World

Convervation Strategy Project, comprised of representatives of the World Conser-

vation Union, United Nations Environment Programme and World Wide Fund

for Nature, with sponsorship and collaboration from a number of international aid
agencies, national governments, banks and international environmental organisa-
tions. :

=
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. In recent years the role of international on&BnEnEE law .h
increased considerably, with many multilateral and bilateral instrrime "
Ho_m.s:.m to the environment being concluded.® On u., :mmo: 1 Hwﬁ:ﬂ.m
nsﬁﬂonaaam_ legislation has been developed in an«. ,noc_E..aM %n__
mﬁmﬁ:m of :mﬁona legislation is beginning to be Em&ﬁ.@ an&%ah. :ro
with the assistance of international mmmsnmmw.. National _.ommm_mao_:o mw
Em.sm for regional action and information exchange on laws and .EM.
.a.,.sno:m arc now being collected more systematically, and ..m,.m le .a:”.m .
is m_mo. being made available to other countries.” an the past .:a.% m, re.
Mmﬁ_“ﬁdnmaﬁmuwm&mmmnm in the United Nations Conference o M..._.WWMHM.
an evelopment have also pro nisive  natiorial
nnimonan.:ﬁ mmm development anvonﬁw.m QMMMM MMHW“MMMMEMM , mﬂwwo% NM
to have six major outputs: the drafting of international n.omdx.‘mnaon: .
issues of m_.ov.& importance, preparation of the “Earth Charter” EM _oz
ring the principles by which people should conduct themselves m:,Ho_ M il
to each other and their emvironment), “Agenda 21, which -is eant
to be a programme of action for the mEﬁ_nEaEm:on,Om ﬂro.. HmsHMn mw:ﬁ
m:, the EBarth O.E:.Hmn the development of financial mechanisms ,won 1 o
income countries*® for the funding of obligations arising’ mﬁ. of co e
tions, .oEuoHEEmow for technology transfer, and the strengtheni E&nw
institutions dealing with environment and™ development mmmcmw.:, ne e

Although the focus in this article is on lower ‘income couttties, H.mm_m-

rences are of necessity made to higher income countries which have the

m.mmnuﬁoﬁnﬂ.:m_,ou._m"o%ro_ . ,

Eﬂowncam : . ...

200172 (1990) 14 :Ea. m.xs...axamia..%o@@ ,.Sa_ha:_
7. This legislation has been and continue :

! . ontinues to be developed partly as' a res
ﬂmonm.%z_nw_ mmm_m,mna.o provided by the United Nations Environment mw_qmmwﬁﬁwww ”wa
ome ummmwm“m” Wwﬂoumwrmn_ﬁnoﬁum; Programme and international .,uou..moém.nmamm

as the World Conservation Union’s Environmen €
¢ ! s mental Law "C
_".: Bonn; see ?H.ﬁn.h The .HE.a?Emnqua of the Montevideo Progranme for the _Mw”qm
lopment and Periodic Wms.me .&s Environmental Law 1981-1991: An averview, En 0
nou.aau.ﬁ_ Law and Institutions Unit, United Nations Environment P, e,
o ent Programme,
8. MWM M%M?Msﬁnn _.mﬂwornm.:&. for June 1992 in Rio de Janiero; this Omiﬁﬁwma is
rred to as the “Earth Summit’’: see Network ’ i .
0 wv. the Centre for Qur Common Future, Geneva at 1. % Febraary 1991, published
, ommﬁﬂmihmwomwﬁénzom_m osmﬁrn Conservation of Biodiversity ?.:. the -Protecticn
ere and on Environ t i ’ T
c e Do e ment Protection and Sustainable Development
10. The terms “lower income countries” en i res
. s” and “higler income countries” a
" .
ﬁnﬂﬂwwv.on wmﬂn. rather than the more value-lJaden terms such as :au._sowwuwunnw_%n:w
ﬂw_am _w_”a .anﬁnommm countries”, This is in conformity with the v::o.q.cwv: wm
anw w” :nm:onn.m_az:w for the Earth supranote 4 at 11 1 ““With the adoption of c.nwma
ncepts of development, reflecting, social and e i :
O ¢ I 4 cological as well as economi
Nﬂm_wosm, onwn(.ou:o_.:w._. classifications of countties as “developed® or d?ioumﬂ%
ecome less useful”. In any case, some nations th
loped™ can in reality be more co Hy eed e o, o
rrectly characterised as “overdevel : i
 regard to the exploitation of natural resources. . v Qiov&. it
11. Network *92, March 191 at 1.
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potential, .both through foreign aid and through export of technical cxper-
tise, to contribute to achieving ecological, social, cuitural and economic
sustainablity. Whilst lower income countries generally need to implement
sustainability policies urgently, it must be recognised that the higher

- income countries have contributed to that urgency through inappropriate

private investment, foreign aid and-development activity which have not
always heen appropriate to the needs or environments of ower income

7" countries.

The imperative of introducing strategies for sustainability is of course
no less strong in higher income countries than in lower income countries.
The rate of energy use and the consumption of non-renewable resources
is much greater in most higher income countries than it is in the lower
income countries, Thus although the environmental effects of population
growth are a very significant factor in the sustainability debate, it is

_as well to remember that the effect of an increase by one human being

in the population of a higher income couniry can be much greater than
the effect in a lower income country.'? ’
“The use of the term “sustaimable development” has been subject to
much discussion and criticism. It is probaly more desirable to speak
in terms of “sustainability” than in terms of “sustainable development”,
in order to avoid the exploitative connotation in the unexamined use of
the word “development”. However, because “sustainable development”
is entrenched in the literature, the terms are used interchangeably here.
The definition of these terms is further explored in Part II. ,

The introduction of sustainable development strategies should be
seen in the context of a number of other major international initiatives
in the environmental sphere, particularly the activities associated with
the Earth Summit. Further, there are increasingly stringent protocols
being introduced® for the Vienna Convention on the Protection of the -
Ozone Layer (1985). These initiatives are all related to sustainability of
the Earth in the broadest sense.

The factors involved in long-term change include a drastic reorienta-
tion and downturn of natural resource consumption, the curbing of
population growth in both higher and lower income countries, the trans-
formation of agricultural practices and forestry management, the equitable
distribution of resources, and the maintenance of ecological integrity
and diversity.

Strategies for sustainability, whether, through National Conservation
Strategies or by more limited means, cannot be introduced %ﬂiw.ﬁ.
Experience in many countries suggests that it can take a number of
years for civil servants, politicians and the general community to get

rial market economy uses more than

12. For example, the average person in an indust
.Saharan Africa: WCED sipra note

80 times as much energy as someone in sub
4 at_14,

o= g
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used to these new oosonvg and to change policies, administrative pro-
cedures, attitudes and consumption patterns.. The mere enactment of
a few environmental statutes and introduction of policy changes can do
little without a broad and comprehensive educdtional and action pro-

EB,. : a ;:.rmzmzdzm SUSTAINABILITY 5

external and Eﬁmgwm indigenous subsistence lifestyles have been in steep
decline, In EEQ countries, colonial powers have effectively destroyed
sustainable mﬂmoﬁonm and imposed regimes of land, use and agricultural
management. unsujtable for the culture, the climate and the ecosystem,

. leading to HEE degradation and the depletion of natural resources. The

. gramme. In addition, whilst legislation and policy are the vehicles of
implementation, change will not occur without political commitment
and hard decisions. Political commitment to effect change involves the
development of a “culture of sustainability’” which recognises the- inextri-
cable relationship between ecological, cultural, social and economic

principlé “of - sustainability remains the same today, but ﬂnngo_omw has
extended the carrying capacity of local and global environments to a
vast extent; however, the limits to growth seem clearly 1o have been
reached in ‘mdny countries.

Sustainable: aaﬂm_ovggﬁ was introduced more broadly into  the

e R N S R R P R P A T AN AT N T R

-

elements.

At an international level, this “culture of sustainability” may eventu-
ally set standards of environmental behaviour to which governments and
transnational corporations will be expected to conform. It has been
said that the concept might “turn into a mandatory standard of inter-
national legal evaluation, a pre-emptory norm of international law” 13
It may also have some profound effects on the way we think about
territorial sovereignty.* At a local level, the “culture of shstainability”

may mean that the participation of Jocal communities in environmental

decision-making will assume an even more fundamental significance,
both in terms of practical and ethical considerations. Without consensus
at the community level, local, governments. are less likely to implement
basic sirategies for reduction, re-use, and recycling of consumables,®
let alone the planning of ecologically mwcncwzma living spaces,1¢

II. THE DIMENSIONS OF mCm.H}HZﬁwHHHH%.
A. History and definitions

““Sustainable development” has become a buzz phrase of the late
80°s and early 90’s.* However, the concept of sustainable use of the
earth’s resources is an ancient one. Without the principle of sustainabi-
lity as a way of life, humans would not have survived into the twentieth
century.’® With the advent of industrialisation and colonisation, both

13. Handl, “Environmental security and global change; the challenge to international
law”, | YBIEL at 25 (1990).

14, See eg Piddington “Sovereignty and the Environment”, 31 (7) Environment at 18
{1989); also Handl, supra note 13 at 31.

15. Boer, “Sustainable Development and the Business_ Oan.EEG The nrm:nsmn of
the 1990s", Australian Coustruction Law Newsletter, No 18 at 25.

16. m.nww:um local communities- to care for their own enviconments is one of the prin-
ciples for a sustainable society spelled out in Caring for the Earth, IUCN 199t supra,
note 5 at Ch 7.

17, Pearce, Barbier and Markandya, Sustainable Development : Economics and Emviron-
ment in the Third World, Earthscan 1990, ix.

18. .5 mnn.mﬂ: Greece for example, provincial governors were rewarded or punished

wnno.,n_.nm to the look of the land., Signs of eavironmental damage could lead to

admonishment or even exile: see Hughes, “Gaia, an ancient view 'of our planet”,’

The Ecologist, 13 (2, 3) (1983) and see O°*Riordan, “The Politics of Sustainability™

mbEno:BoEmH debate in the 1970°s, by the World Conservation Strategy,

, .,&anmr the idea was contained in the Stockholm Declaration of 1972.

The concept was popularised by the Brundtland Report'® and was further
developed in Caring for the Earth®

The Brundtland Report defines sustainable development as “develop-
ment that meets the needs of the present without compromising the
ability of futire generations to meet their own needs”.2* The Brundtland
argument that sustainable development must mean an integration of
economics and. ecology- in aonﬁou-BmEuw at all levels, rather than
that those ‘two- terms be put in opposition to each other,* 16 in essence

“an extension 0m the prescription of the World Conservation Strategy of

1980 relating to .the integration of couservation and development.

“Conservation” was defined by the World - Conservation Strategy
as “the management of human use of the biosphere so that it may yield
the greatest §ustainable benefit to present generations while maintaining
its potential to meet the needs and aspirations of future generations’.
“Development” was defined to mean “the modification of the biosphere
and the application of human, financial, living and non-living resources
to mmam@ human needs and improve the quality of life”.2®

" Despite the general use of the term, sustainable development is
widely' misuniderstood and often inappropriately applied. Some groups
representing development interests refer to the concept as if it means only
sustainable - economie development. Different interest groups assume
different meanings according to their orientation:

Empo:mw originally intended by the WCED as a concept that

in Turner, {ed) Swustainable Environmental Management . Principles and Practice
Westview Press (1988) at 31 ef seq, which includes a brief historical account of
the concept of mcﬂmﬁm_u_:a. -

15. WCED supra note 4.

20. Sce supra note 4.

21. WCED supra note 4 at 87.

22. Gro Harlern Brundtland, in Pearce, Markandya and Barbier, Blueprint for o Green
Eeconomy (A report for the United Kingdon Department of the Environment), Earth-

. scan Publications, London, 1989,°175; the Annex to the book incorporates a wide

range of definitions of sustainable development. -

23. See suprg note 2.
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would infegrate the apparently conflicting goals of "economic
development and ecological integrity, sustainable develépment
has become a convenient and attractive euphemism for a range
of diverging political and economic agendas that have: changed
very little in the wake of the Brundtland Report. C o

. Caring for the Earth notes that the Brundtiland Report’s definition .-
“of sustainable development has been criticised: S

as ambiguous and open to a wide range of interpretations; many
of which are contradictory. The confusion has been caused
because ‘‘sustainable development”’, “‘sustainable . growth” and
“sustainable use’” have been used interchangeably as if their mea-
nings were the same. They are not. ““Sustainable - growth” is
a contradiction in terms: nothing physical can grow. indefinitely.
“Sustainable use” is applicable only to renewable resources:
it means using them at rates within the capacity for rengwal.®s

“Sustainability’ is defined in Caring for the Earth as *a characteristic
or state that can be maintained indefinitely”,2® whilst *'development”
is defined as “increasing the capacity to meet human needs and improve
the quality of human life. What this seems to mean is *to increase
the efficiency of resource use in order to improve human E.w._m standards’’,

In Caring for the Earth, the term “sustainable development’ is derived
from a rough combination of these two definitions: = = =~

HBm.moi:mEomcm:Qom::a_m::mosi_m:i:m éw:mn..ﬂmn .om:ﬁ:m
capacity of supporting ecosystems.*? con

However, this definition also seems unsatisfactory. It'is anthropocen-
tric and utilitarian, treating the environment simply as a rescurce for the
exploitation of humans.®® It appears to assume that supplying higher
material benefits leads automatically to the satisfaction of human needs.
It is not difficult to argue that many of those living in higher income
countries would benefit from a decreased material standard of living,
which might well lead to an increased quality of life.2? Such a - recognition
might also lead to a greater tramsfer of material resources: to. countries
where the material standard of living indeed needs to be taised. How-

24, Eckersley, “The concept of sustainable development™, in Behrens'and Tsamenyi,
teds), onr Common Furtive, Law School, University of Tasmania, {1991) at 46,

25, TUCN 1991 swpra note 5 at 10, T

26. Supra note 4 at 211, ' .

27. Supra note 4 at 10. N .

28, See Boer, “Social Ecology and Environmental Law”, (1984) Bnviromnental and
Planning Law Journal 233, for an explanation of some of these concepts..

29. See further , Gorz, Ecology as Politics, South End Press 1980, Boston..

include:
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ever, this transfer is not easy to achieve while power imbalances remain
as they are in both higher and lower income countries.

" Pearce et al., in their book Swustainable Development,®™ conceive of
““development™ in more particular terms. They take it to be a vector
of desirable social objectives, or a list of attributes which society seeks
to achieve or maximise. They state that elements of such a vector might

—increase in real income per capita
—improvements in health and nutritional status
—educational achievement

—-access to TeSources

—a “fairer” distribution of income

—increases in basic freedoms.

They suggest that sustainability be defined as the general 3@&3303
that a vector of development characteristics be “non-decreasing™ over
time, where the elements to be included in the vector are open to ethical
debate and where the relevant time horizon for practical decision making
is indeterminate outside of agreement on intergenerational objectives.
They maintain that although this level of generality may seem unsatis-
factory, the essential point is that what constitutes development and the
time horizon to be adopted are both ethically and practically determined.®

B. Australian and Canadian Concepts of Sustainable Development

(i) Australia

" These various definitional dilemmas are addressed in an Australian
Government discussion paper, Ecologically Sustainable Development,
which places a gloss on the concept by prefacing it with the word
“ecologically™: .

Ecologically sustainable development means using, ooumm?.mnm
and enhancing the community’s resources S0 that ecological
processes, on which life depends, are maintained and the total
quality of life, now and in the future can be increased.®

This definition is less specifically anthropocentric, but docs not deal
with the issue of how to judge when “ecological processes” can be consi-
dered to be maintained. There is also a direct implication that the
total quality of (apparently) human Jife must necessarily be increased.

30, Pearce et al supra note 17.
31. Pearce et al supra note 17 at 2-3, . ) ]
32, Ecologically Sustainable Developnent a Commonwealth Discussion Paper, Austra-

lian Government Publishing service, Canberra 1990.

W
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The ideology of the logic of “improvement” is measured by increases
in human material living standards is much the same as that in the
Caring for the Earth definition. Fortunately, other paits of the document
make it clear that there is a genuine concern for the inherent value of
the eavironment as well®

The Australian Conservation Foundation and others published a
critique of the Australian Government’s discussion paper in 1990, charging
that the framework adopted for defining ecological sustainability was
conceptually flawed.3* It stated that the principles developed in the
discussion paper were not sufficient or adequate to achieve ecological
sustainability, leading to a biased analysis. In particular it argued that
the paper seeks to integrated environmental concerns where these are
reconcilable with economic demands, but where they were not reconcila-
ble they were to be sacrificed to ensure present and future economic
benefits, Further, the Foundation’s paper stated that there was an
assumption that only marginal changes were needed to economic policy
Yo achieve ccological sustainability. In its conclusion to the critique of
the Government’s Discussion Paper, the Foundation stated that *‘there

- should be little serious debate over whether or not ecological sustainability

is desirable. Instead, the major argument should focus on the pace and
rate of adjustment which will be needed in the economy and in our
lifestyles to bring our community into an ecological balance with its
environment.” %

The Australian Government’s discussion paper has been the basis
for the establishment of a range of working groups for each of the main
economic sectors in Australia which use or have a significant impact on
natural resources. These groups involved representatives of government,
development interests, union and conservation groups as well as public
servants representing the Australian States. The working groups covered
the areas of agriculture, fisheries, forestry, manufacturing, mining. tourism,
transport, energy use and energy production. The task for each working
group was to “identify the most important problem areas, set some
ptiorities for achieving the changes desited, to develop solutions that
meet both environmental and economic goals, and to propose time frames
for change that take account of the Government’s social justice policies

and Australia’s role in the world economy”. The process alse involved |

addressing issues of competition for land, land management, marine
problems, waste minimisation, recycling and the use of chemicals.®®

33. See IUCN 1981 supra note 5, Chapter 2, “Respecting and caring for the community
of life". .
34, Hare (ed), Madow, Rae, Gray, Humphries and Ledgar, Ecologically Sustainable
Development : A submission, Australian Convservation Foundation, Greenpeace
“'(Australia), The Wilderness Society and World Wide Fund for Nature—Australia,
Australian Conservalion Foundation 1990, at xiv.
35. Supra note 35 at 86. .
16, See Ecologically Sustainable Development Working Groups Final Report—Executive
Swmmaries, Australian Government Publishing Service, November 1991, at vi.
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It is' becoming clear in Australia at least, that conservation and
industry groups are becoming more mature in their approach to environ-
mental matters, as evidenced by the process put in place through the
Ecologically Sustainable Development Working Groups generally,® and
that the possibilitics of negotiating agreements either by way of ‘‘round
tables” or through various forms of environmental dispute resolution -is
a practical way of coming to grips with sustainability.®®

(i) Canada "

In Canada, the federal government has established a branch within
Environment Canada to deal specifically with sustainable development.®
In addition, both federal and provincial governments have set up Round
Tables pn Sustainable Development, including representatives from
government, industry, conservation groups and academic institutions.®
In a 1990 workshop organised by that branch,* it was suggested that
to be susiainable, development must meet three fundamental and cqual

objectives:*® -

an economic objective: the production of goods and services. The -+
overriding criterion in fulfilling this objective is efiiciency;

an envitonmental objective: the conservation and prudent mana-
gement of natural resources. The overriding criterion here is

37, In the past decade, extremely bitter disputes have erupled in relation to environmen-
tal and resource decisions in Australia; see further, Boer “Natural Resources and the
National Estate” (1989) 6 Envirommental and Planning Law Journal 134 and Bocr,
“World Heritage Disputes in Australia™ {forthcoming 1992, Journal of Environrmental
Law and. Litigation).

18. A specific example of this maturity is the “Salamanca Process’ in Tasmania in 1989
m:n. 1990, ‘which saw industry, government, unions and conservation grodps came
. together to agree on what parts of Tasmania could be fogged and what parts should
be protected from timber-getting. This process fell apart in late 1990; however
tho lesson was that there was an ability to achieve an agreement in principle in what
had’ been a highly polarised and politicised environment, There are. numerous
other examples in Awustralia and overseas of successful environmental dispute reso-
Iution; see Boer, Craig, Handmer and Ross, The Use of Medlation in the Resource
"Asse. t Co ission Inquiry Process, Consultants Report to the Resource Asscss-
ment Comumnission, Canberra, Australian Government Publishing Service, (1991).

39. Sustainable Development and State of the Environment Reporting Branch, Envi-
ronment Canada; see Sustainable Development, Wewsletter published by the

Canadian Wildlife Service, Environment Canada. B

40. See for example, Reaching Agreement: Cousensus Pricesses in British Columbia,
Report of the Dispute Resolution Core Group of the British Columbia Round Table
on the Environment and the Economy, (1991).

41. Implementing Sustainable Development; Report of the Interdepartmental Workshop
on Sustainable Develepment i Federal Resource Departinenls, Sustainable Develop-
ment and State of the Environment Reporting Branch, Corporatc Policy Group,
Environment Canada, Junme 1990.

42, Presumably “equal” here means “equally important”; however, there is still a ques-
_tion whether it i possible to equate economic, environmental and social objectives.
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the preservation of biodiversi . '
. odiversity and mainte Lo
integrity: ¥ aintenance of biological

a. social objective: the maintenance and enhancement of the

quality of life. Equity is the main consi .,. ‘.
. mm .
objective.st = H.a _.mﬂo:H:EmﬁEmﬁEm

:. was emphasised that it was necessary to translate the definition of
mEMmEmEo development into operational terms for the purposes of policy
E.H: programme development, because managers and “policy analysts
wi oﬂwans_.ao be reluctant to change legislation, regulations and policies
or to Jo&@ management and decision making processes. . In m%&mou
W“.w%chwo:w“”wwnnma was necessary to integrate environmental oonmmmoummo:m
nto cconom! iwﬂ%g .Em_a:m, in {erms of what environmental factors
yere reley , Wha .io_.mE they should be given, when they should be
e nsidered, what policy instruments should be applied and what evalua-
Eonﬁﬂ:a:m m_.,oa.m d.ua used to gauge success. Three key mmmwmo:m. were.

entified in clarifying the environmental and ecomomic. ““trade-offs”

¢ (assuming that they should be traded-off, in itseif a questionable propo-

“sition). These were:

4} xx_\uau.mm to be sustained? (the family farm? the income mm&mnmabm
n&ﬁmﬂ.@ of the land? the level of soil nutrients? the Eo@owmnm_.
diversity of the ecosystem?) : . .

(2) Over fhow long is the activit i few

y to be sustainable? {(a 7
several decades? in perpetuity?) - ,@._ mni T

3) Oﬁ.ﬁ what area is sustainability to be sought? ,A,m."oou.ﬂ_ﬁdum@ﬂv a

region? the country? globally?). . . o

ﬁm>%ro=m: these questions were asked in the context of ,.Om.nmmm they
7 e .:_za %:ocm: to be generalised to other countriss, Similarly, the
p %ﬁ es eveloped by the workshop are a useful general checklist for
implementing the concept of sustainability: S ,

) Ewoa.ﬁom ..mm&mmom making that routinely wuﬁnmawﬁw mn&aozanmﬁm“ .
nonmwaoﬂmcosw into economic policies and mﬁmﬁmmow as early as
possible in the decision process R

{2) the anticipation and prevention of omﬁﬁo:.annwmﬁ @,HoEme.

Gv,:o:.m:n planning and management- of the nui._.osami in terms
of all the functions derived from the environment . ‘

4 WMWMM& accounting that incorporates m:&aoumdnimfnomﬁ into

(5) living off the interest of natural assets

43, Sadler, presentation to workshop, see supra note 41,
44, Supra note 39 at 23,
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(6) prudent management of pon-renewable Tesources

(7y emphasis on the quality of economic ‘‘development’” over the
quantity or rate of “growth”

(8) the building of partnerships among sstakeholders’® (government,

" the private sector and consumers)

(9) the meeting of basic. human needs and aspirations (recognising

that . poverty is & major cause of environmental degradation

world-wide and an obstacle to environmentally sound cconomic

development)

(10) planning and analysis should be conducted on an ecosystem basis

(11) the promotion of ecological, social an d economic diversity

(12) the fair sharing of costs and benefits.?®

However, while the principles are attractive, they do not altempi 10
address in any fundamental way the paradigm of economic growth
and the constant striving for increased material riches. The Canadian
Green Plan%® the centrepiece of Canada’ s federal environmental ploicy,
published in 1990, does not fare much better in this respect. The Green
Plan sets out a number, of principles which attempt to address the inte-

"gration of economic and environmental aspirations. These principles

include the efficient use of resources, responsibilities shared between
federal and provincial governments, informed decision-making through
effective public participation and the adoption of an integrated approach
to environmental issues. As expressed in the Green Plan, these do not
seem to be the stuff out of which national policies can be made. The

document clearly needs a great deal more substance, particularly in terms <

of the processes of legislative and administrative implementation.®?
B, Economics and sustainable development
(i) The meaning of economic growth

In recent times, there has been a good deal of discussion of the
meaning of economic growth in the context of sustainable development

45, Supra note 44 at 3-%

46. Cangda’s Green Plan, Ministry of Supply and Services, Canada, (1990).

47, Supra note 46 at 153: “An Effective Legislative Framework”. A recent study which
fooks at the practical and theoretical implications of sustainable development in a
major river basin in Canada has been carried out by the Westwater Research Centre
at the University of British Columbia; see Dorcey, {ed), Pérspectives on Sustainable
Development in Water Management: Towards Agreement in the Fraser River Basin,
Westwater Research Centre, University of British Columbia (1990), and Dorcey
(ed) and Griggs (co-ed), Water in Sustainable Development: Exploring  Our Common
Future it the Fraser Basin, Westwater Research Centre, University of British Colum-
bia (1991): for a preliminary analysis of law reforms necded to achieve sustainabi-
lity in British Coumbia, sce Sandborn (ed), Law Reform for Sustainable Develop-
wment in British Columbia Sustainable Development Commiittee, Canadian Bar Asso-
ciation, British Columbia Branch {1990). -
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imperatives. The Brundtland Report itself talks about changing the
content of growth, in order to make it less material and energy intensive
and more equitable in its impact.%® Pearce et of make a clear distinction
between cconomic growth and sustainable economic growth; they dis-
tinguish these in turn from sustainable development.®* They maintain
that economic development  encompasses broader values such as the
quality of (presumably human} life, whilst economic growth is related
more narrowly to increases in a defined quantity, real Gross National
Product per capita,

.Hrmw argue that an economy experiencing economic mﬁos‘g over long
anoam of time cannot be said to be on a path of sustainable growth
if there is evidence that the feedback from changes in environmental
quality will induce non-sustainability. They state that sustainable deve-
MOH.VE@E (as opposed to sustainable growth) involves at least all the
things that impact on individuals’ wellbeing, and, more loosely, factors
mc&p as freedom and sclf-respect. It also involves the question of
intergenerational equity, which in turn involves the transmission moE.
one generation to the next of a ‘‘constant natural capital”. This latter
concept is stated to mean “providing a bequest to the next ,mmboummou
of an amount and quality of wealth which is at least equal to that in-
herited by the current generation™.50

With respect to non-renewable Hnmocnomwu ‘it 15 difficult to see how
a “constant” amount of capital can be transmitted from one generation
to the next. Once exploited, those resources are gone forever, at least
in 53_.. original form. Pearce and his colleagues answer such an argument
by saying that “it is the aggregate quantity that matters, and there is
oon.maﬁ.mzm scope for substituting [hu}man-made wealth for the natural
environmental assets”. 5t

Another view on economic growth has been put in the Australian

edition. .of Owr Common Future, which attempts to distinguish between
growth and development:

Development is sometimes equated with growth. Although they
are used interchangeably in Our Common Future, they are not
9@ same. Tconomic growth is defined as an increase in real
income per capita. Development on the other hand, simply
means desirable change. Whether growth constitutes develop-
SE% depends on social goals. An increase in. real lincome per
capita may be one in a list of development objectives.52

48, WCED supra note 4. R -

49. Pearce et al. supra note 22 at 33. ,

50. Pearce et al. supra note 22 at 48.

51, Supra note 22 at 58.

52. WCED supra note 4 at 26-27; the passage goes on to hote _.hosnéb that sustainable
development and sustainable growth, though not the same, are related, in the sense
that in a market economy, development, however defined, requires that the level

" of real income per capita is maintained, if not increased,
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The complexity of the relationship between cconomics and ecology

“has also ‘been addressed;

Based upon our best understanding of how economics and eco-
systems operate, we must ity to generate rules of behaviour which,
if followed, would sustain cach. We can think of economic and
ecological . sustainability precepts as overlapping circles. Where
they -overlap is found the terrain of sustainable development and
the starting point of a national strategy.

Economic sustainability can be defined as the way that humans
mMust manage an economy to Preserve its productiveness.®

The economic growth paradiam, intrinsic to most western gconomic
theory, has come under some question in the past couple of decades.®
A re-examination of economic growth, in particular changing the quality
of growth is likély to be a continuing feature of the sustainability -debate
‘of the 90’s. It is certainly clear that the Iast decade has seen a conflict |
between those who would characterise themselves as economic rationa-
lists. and those take a broader view of the direction of societal goals.
This seems to be the case both in lower income as well as in higher income
countries. although in the case of the more impoverished nations, there
is an understandable drive for economic development at the expense of
broader o.uSH.osBmsg considerations. Perhaps in the 1990%, the
predominance of economic rationality will be overtaken by ccological
rationality.5®

(C) Sustainable Development and Environmental FEthics

(€3] Moral ﬁ.cx&.&mw&f.:@

B

The nﬁﬁnm— mattets raised by the concept of sustainability in
the modern environmental debate include the question of the proper
Emoa of humans in the world’s environment, and what factors should be
taken into account in determining the value to be placed on human life
as 8%8& to other forms of life. The issue of the inherent value of non-
human- environments can be seen as an essential aspect of this debate.

At one end-of the moral spectrum, the only thing that matters is the’
effect of development or conservation decisions on human beings. On
the oﬁrma,,a.ma there is the ~view that every aspect of the environment,

53. Op cit, 28. .

54, See Daly, Towards a Steady-State Ecowomy, Freeman, 1973; Schumacher, Swiall
is Beautiful, Abacus 1977; Pearce et al supra nole 22,

55.-See further; Dryzek, Rational Ecology; Environment and Political Ecology' at 53-36;
in Australia at ‘least, the maming of the Federal . Government’s initial Discussion
Paper, h...%.@%%&% Sustainable Develgpment,-indicates that this is m__nmn_w :mu_uo:_nm.
at least on :._n Hn(i of rhetoric. ’
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down to rocks and microbes, should be taken into account as far as these
effects are concerned. The first view would be characterised as including
only humans in the category of items that can be “morally considerable”.
On the other view, all items of the ecosystem can be regarded as being
within the moral framework. This debate is not new. Roderick’ Nash,
in his book the Rights of Nature,®® traces the development of the “moral
‘o,o.umaanmmos: argument back many centurics in Western and Eastern
religion and philosophy. He uses the development of cjvil rights in the
United States over the past couple of hundred years as an example of the
extension of moral consideration to slaves and women, and argues that a
recognition of the moral consideration from humans to the whole of the
natural realm can be seen as a progression of the civil liberties debate,
Others who would go further, to include the whole earth as being morally
considerable. The idea of the earth as a living being, popularised by
Lovelock and his Gaia hypothesis,5” would seem to imply that an munm.:mﬁo
environmental ethic demands that moral value should be assigned to the
whole earth. Other thinkers would not limit moral considerability to this
planet, but would view the universe itself as the “originating matrix”
of the earth; the universe should thus be included in the ultimate ethical
circle. By not limiting moral philosophy to the boundaries of the earth,
accusations of “geocentrism” or “Earth chauvinism® (“‘terraism’?} would
thus be avoided.® :

The social construction of environment as something. outside -human
beings underlies much of Western society, of which a primary characteris-
tic is often seen as the imperative of economic development.. This mode
of thinking tends to “squeeze out” the soft, supposedly. unquantifiable
values® espoused by those who take a conservative view of the exploitation
of resources: _ .

By definition, humankind cannot live in “the environment”, The
very word separates “‘us” from *it”. But the global reality belies
the myth. The truth is that human beings are now the d¢minant
species jn all the world’s ecosystems and' the mast” . powerful
ecological force on earth, From this perspective, we do not have
environmental problems, the biosphere has a people! problem.
There can be no solution to our present dilemma unless we are pre-
pared to accept this reality.®® ' . .

56, Primavera Press/The Wilderness Society, 19590, : -

57. Lovelock, Gaia : A New Look at Life on Earth, New York 1979 -

$8. See Nash, supra nole 56 at 157-158; further, Hargrove, {ed) Beyond Spaceship Eartit!
Fuviranmental Ethics and the Selar System, San Francisco 1986.:.

=]

" 50, See Tribe, “Ways not to Think About Plastic Trees: New Foundations for Envi-

ronmental Law”, (1974) 83 (7) Yole Law Journal, 1312. Lo ) o

60. Rees, “The gobal context for sustainable development”, paper to symposium Plan-
ning for Sustainable Development, School of Community and Regional Planning,
University of British Columbia, 1988 (emphasis in original, tmpublished on file,
Faculty of Law, University .of Sydney). h .
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The values exposed here can be characterised as the tension between
an anthropocentric, or human-centred, view, and an ecocentrie, or nature-
centred view. The anthropoceftric view was introduced by thinkers
such as Descartes, who saw the world as a mechanism or machine which
can be broken down into its constituent parts, analysed, and thoroughly
understood. This mechanistic vision was further developed by scientists
such as Newton, and has beefi shown to be the dominant paradigm
infliencing much - of the industrialised world for the past 200 years.™*

““T'o a certain extent, anthropocentricity is an inevitable result of the limi-

tations of human perception, but a definition which expresses more clearly
the responsibility of human beings to respect the intrinsic value and
inherent right to continue to exist of the rest of the natural environment
may well be more broadly acceptable.

Clhristopher Stone® was a significant contributor to the debate on
inherent value. He argued that the inherent value perspective meant
that the non-human aspects of the environment, once being regarded as
morally considerable, can also be the subject of legal rights which
can be translated into a demand for their continuation in existence, Just
as other entities, such as corporations, could be represented in court, so
can elements of the non-human natural environment bring legal actions,
through human representatives, to protect their interests. The implication
of this perspective is that the term “‘sustainability” ought not to be
confined to the preservation of human life as such, but to the entire
natural realm. In addition, the notions of the alleged inviolability of the
use of private property, prevalent in many countries, and, at the inter-
national level, the principle of sovereignty, must be seriously questioned
in the context of the introduction of strategies for sustainability.®

(ii) A World Ethic of Sustainability
“These arguments seem logically to lead to the development of a world

61, See generally, Rifkin with Howard Entrepy: Into the Greenfouse World, Bantam
{1989) at 36, and De La Court, Beyond Brundiland: Green Development in the 1990°s
New Horizons Press 1990 at 132; for further analysis of the anthropocentric eco-
centric dichotomy, see Tribe, supra note §9; O Riordan and Turner Aa Annatated
Reader in Environmental Planning and Meanagement, Pergamon (1983), Ch 1; Boer
supra note 28, ,

62. Stone, Should Trees have Standing? Towards Legal Rights for Notural Objects,
Wittiam Kaufman 1984: Earth and Other Ethics, Harper and Row (1987).

63. See Sax, “The Law of a Livable Planct™, paper to the LAWASIA International
Conference on Environmental Law, Sydney, (1989); Ryan, “Freedom of Property
An Urban Planning Perspective”, (1988) 11(1) Uni of New South Wales L J, 48;
Boer, “Some Legal and Ethical Issues”, in Boer and James, (eds), Property Rights
and Environment Protection, Environment Institute of Australia 1990. On -the
question of sovereignty see Piddington, supra note 13, where he advocates the use
of expert facilitors provided by the United Nations to solve transboundary problem,
see also Muldoon, “The International Law of Ecodevelopment: Emerging Norms
for Development Assistance Agencies’, (1986) 22(1) Texas Internatiorral  Law
Journal at 51, aud Handl, supra note 13 at 31-32. ,
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ethic of mcwﬁmmzm‘om:? called for in the Brundtland Report,® and Caring
for the Eagrih which sets out “World Ethic for Living Sustainably”, sum-
marised as follows:

Every human com:w is part of the community of life, made up
of all living creatures, '

Every human being has fundamental and equal rights, including
the right to access to the resources needed for a decent standard of
living.
Each person and cach society is entitled to réspect of these rights
and is responsible for the protection of these rights for all others.
Every life form warrants respect independently of its worth to
people.
Everyone should take responsibility for his or her impacts on
nature.

Everyone should aim to share fairly the benefits and cosis of-
TESOUICe use,

The protection of human rights and the righis of nature is a
‘world-wide responsibility that transcends all cultural, ideological
and ' geographical boundaries.®

There is little doubt that many attitudinai changes will be needed
in order for such a set of ethical principles to be broadly introduced and
accepted.

(iif) The Precautionary Principle and Sustainability

The precautionary principle seems quickly to be entrenching -itself
as a concept in international law, and is beginning to appear in some
major international documents.® The precautionary principle was stated

64, .. human survival and well-being could depend on success in elevating sustainable
development to a global ethic**, WCED supra note 4 at 352; see also Engel and Engel
(ed) Ethics af Environment and Development, Belhaven Press London 1990 passim.

65, IUCN 1991 supra note § at 14,

66. The principle has been adopted by the United Nations Environment Programme

~and various international conferences on preventicn of pollution of the seas, eg :
the Nordic Council's International Conference on  Pollution of the Seas, 1989:
see generally Cameron and Abouchar, “The precautionary principie: a fundanmiental
principle of Law and policy for the protection_of.the-global environment”, _wa..s.z
College hiternational and Comparative Liw Review, Vol XIV, 1, (1991); this m_.:m__n
examines in some detail the ektent to which the precautionary principle has _unn.n
adopled both in internatonal documents and declarations as well as in domestic
law; see also Gundling, “The status in International Law of the principle of precau-
tonary action™ International Journal of Estaurine and Coastal Law, Vol 5, 1, 2 and
3, at 26 (1990); Third International Conference on the Protection of the North m.nm.
sce Camecron and Werksman, “The precautionary principle: a policy for action
in the face of uncertainty (draft) International Convention on Climate Change, wmnw..
ground Papers on International Environmental Law, Centre for International Envi-
renmental Law, London); see also Handl supra note 13 at 20-21. ’ :
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in the Bergen Declaration as follows:

Environmental measures must anticipate, prevent, and attack the
causes of environmental degradation. Where there are threats of
« serious or irreversible damage, lack of scientific certainty should -

not -be used as a reason for postponing measures to  prevent
environmental degradation.®

The implication of this duty is that developers must assume from
the fact of development activity that harm to the environment may occur,
and that they should take the necéssary action to prevent that harm;
the onus of proof is thus placed on developers to show that their actions
are environmentally benign.® . . .

The v.ﬁaomamowmé principle can be characterised as a broadly appli-
cable principle of ethical responsibility between human beings towards
the environment and to each other as part of that environment,

Cameron and Abouchar state that the function of the principle is
“to ensure ‘that:

-4 substance or activity posing a threat to the envirenment is
prevented from adversely affecting the environment, even if there
is no conclusive scientific proof linking that particular substance or
activity to environmental damage.®®

The words “substance™ and “activity” imply substances and activities
introduced as @ result of human intervention. They allow the principle
to be used in refation to all aspects of environmental degration, and to
extend it to the area of sustainability. The Bergen Declaration referred -
to this link quite explicitly, stating that in order to achieve sustainable
development, * policies must be based on the precautionary principle.™
In Caring for the Earth, the precautionary principleis again urged for
adoption in décisions on development and environment. The principle

G7, Bergen Ministeriol Declaration on Sustainable Development in the ECE Region, May
1990, ‘Article 7, as cited in Cameron and Abouchar, supra note 66 at 18; this formu-
lation appears, in a slightly modified form in a draft Convention for the Conserva-

" tion and Wise Use of Forests, prepared by the Centre for Interpational Environ-

mental Law, Ho:nou (1991): it means “the principle of establishing a duty to take .

such, measures, that anticipate, prevent and attack the causes of environmental de-
gradation where there is sufficient evidence to identify a threat of serious or rever-
sible harm (o the environment-even if there js not yet scientific proof that the
environment "is- being harmed”. .

The Australian Conservation Foundation et af, supra note 32 at viii, staled that
placing the -burden of proof on proposers of technological and industrial develop-
ment to demonstrate that they are ecologically sustainable should be one of the
guiding principles of ecologically sistainable development; see also Cameron and
Abouchar supra note 66 at 22,

69, See Cameron and- Abouchar, supra note 66 .at 2.

70. See Cameron and Abouchar supra note 66 at 18,

68

Tt aTa
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is invoked in relation to the basic elements of adequate national legal
systems particularly when standards for pollution prevention are being
set.”r - : A . .

Although 3t is possibly too carly to assert that the precautionary
principle has become a norm of international Jaw,” the time when it will
be dcceptéd may not be far off. Already it has been incorporated in the
draft of a convention on forestry,”™ and there is little: doubt that it will
appear regularly in different guises in a broad range of international
documents and statements. It will no doubt surface as a prominent
principle in the UNCED process. It also seems clear that more coun-
tries will ‘absorb the conceépt in domestic legislation,™ ﬁmnmoc_mlw as &
resitlt of its acceptance in international legal discourse.

- THI. SUSTAINABILITY IN LOWER INCOME COUNTRIES

{A) Transfer of concepts

It cannot be assumed that precise policy prescriptions for stistainable
development are automatically transferable from one country to another.
Given the vast inequalities in per capita income between. countries, the
concept must. for this reason acquire different shades of meaning’ accor-
ding to different economic, environmental, cultural and political circums-
tances. The question of intragenerational equity must be addressed as a
specific economic and political problem both within countries as well
as between countries. The draft of Caring for the Earth entitled, Caring

for the World™ stated: :

Greed and the maldistribution of power among people are major
causes of environmental degradation and human suffering. They
are the chief obstacles to achieving sustainability.™® :

Importantly, it also qonow.:mmna that inequality between people within -

countries relates to both economic and political dimensions. ‘It asserted:

' Unsustainable behaviour by poor people is almost always due
to factors such as loss of land, growing .indebtedness, -or loss of
“access to markets, that teave them -unable to support’ themselves

T, “Supra pote 4 at 29-30, 66 and 68. . :

T2.. m.a.n Glindling, supra note 66 at 30; Cameron and Abouchar are more positive; they
“assert that the fact that 34 countries endorsed the prineipe at the Bergen Confe-
*rence, is an indication that the principle is emerging as a rule of customary interna-
_ tional law: see swpra note 66 at 20-21 and further evidence-there. cited. '

73, Draft Convention on the Wise Use of Forests, Centre for International Environmen-
“'fal Law, London; see supra note 67. ‘

.R..,.,man Cameron and Abouchar sapra @oﬁ.mm at 6-12 for a discussion of the extent that

“the principle has been adopted in domestic legislation.
75, JTUCN, UNEP and WWF 1990. .
76. Supra note 73 at 16, , ,
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properly. When  wealthier people can appropriate resources
for themselves or theit clients at costs far below their value for
production, they treat the resources as fee goods, using them up
and moving on. Poor people who lose by such appropriations
are powerless to hold the wealthy accountable. Having no
recourse, they place greater stress on their environments, by moving
deeper into the forest,” ‘occupying marginal land unsuitable for
- agriculture or herding, or adopting some other destructive way of
staying alive.”?

The Brundtland Report also recognised the inequities between coun-
tries, and that many problems arise from inequalities and access to re-
sources. Inequitable land ownership structures, it asserted, can lead
to over-exploitation of resources in the smaliest holdings, with harmful
-effects on both environment and development:

As a system approaches ecological limits, inequalities sharpen.
Thus when a watershed deteriorates, poor farmers suffer more
pecause they cannot afford the same anti-erosion measures as
richer” farmers. When urban air quality deteriorates, the poor,
in their more vulnerable areas, suffer more health damage than
the rich, who usually live in more pristine neighbourhoods. When
minera] resources become depleted, late-comers to the industriali-
sation process lose the benefits of low-cost supplies. Globally,
wealthier nations are better placed financially and technologically
to cope with the effects of possible climatic change.

Hence, our inability to promote the common interest in sustainabic
development is often a product of the relative neglect of economic
and social justice within and amongst nations.™

On its own terms, the Brundtiand report thus implied that the future
cannot be “common” in the sense of being equal, fair and just, when the
economic and ecological situation of lower and higher income countries
are compared.”® The Report maintained that the reduction of poverty
is a precondition for environmentally sound development in  lower

" income countries. Economic growth was thus seen as an essential part

77. Loc cit; these two passages do not appear in the final repott, Caring for the Earth,;

this does not make them less relevant.
78. WCED supra note 4 at 93.

79, See WCED supra note 4 at 72 ef seq; further, Roseland, M, “Socal Equity and- Sus-

tainable Development; Uncommon Future®; background paper for Planning
for Sustainable Development, School of Community and Regional Planning, Uni-
versity of British Columbia 1988 (unpublished; on file Faculty of Law, University
of Sydney); see also North South: a Program for Swrvival, Report of the Indepen-
denit Commission on Tnternational Development Issues, 1980, cited in Muldoon supra
note 63 at 20
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of strategies for sustainable development.’® Tt was said that this meant
that a rise in per capita income in those countries was necessary, The
Report -indicated that before an impact could be made on mvmoH.En poverty
a growth rate of 5% per annum in the lower income economies 0».. Asia,
5.5% in Latin America and 6% in Africa and West Asia was required.5
The recommendation of continued. economic growth was well received
by both the Third World as well as the rich nations of the First ﬁ,ozaw
because it did not call for any radical change in economic direction.?®
In essence, critics argue, the Report means business as usual, with a
few economic and other adjustments.s?
- Barbier puts a somewhat different view of poverty and economic
growth : ,

The concept of sustainable economic development as applied
to the Third World... is therefore directly concerned with
increasing the material standard of living of the poor at the

* “grassroots” level, which can be quantitatively measured in terms
of increased food, real income, educational services, healthcare,
- sanitation and water supply, emergency stocks of food and cash,

- etc,, and only indirectly concerned with economic growth at
the aggregate, commonly national, level. In general terms, the
primary objective is reducing the absolute poverty of the a.ﬁaa.m
poor through providing lasting and secure livelihoods that minimise
resource depletion, environmental degradation, cultural disruption
and social instability,

This conceptualisation of a possible solution is close to that pres-
cribed by Caring for the Earth, which argued that in lower mnooﬁm coun-
tries, faster economic growth is needed to secure satisfoctory lving .ﬂm?
dards and to finance investment in both, E:Emn. development and environ-
mental conservation.5®

Q& Women and sustainable development

Caring for the Earth acknowledges that women are mEvoHSbn. managers
of natural resources, but that in most countries they have limited access
to and control over income, credit, land, education, training, health care,
information or time, and that they suffer the worst of poverty and

80. i.OmU supra note 4 at 92-93, and see Eckerscy,. supra 1ible 24 at 47.

81. WCED supra note 4 at E...

82. Eckersley, swpra note 22, o
83. See for example, Trainer, T, ‘A rejection of the Brundtland Report™, University

-of New South Wales, 1988 (unpublished; on file, Faculty of Law University oﬂ.,

- Sydney).

84, Barbier, “The Concept of Sustainable Economic Development”, m..::...&;:a..%... .

- Conservation, 14(2), 1987, 103, -
85, TUCN 19591 supra note § at 21.
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environmental degradation. Whilst this is most particularly true in lower
income’ countries, women in higher income countries suffer from the
same power imbalances, relating.to environmental decision making as
well as ‘other aspects of their lives, although they are affected in different
ways from women who live more closely to the earth.
Any strategy for the implementation for sustainabie development
must include positive discrimination law and policies to ensure that
women have an equal say in environmental decision making and that
they have access to the political power to make the necessary changes.
These changes extend to changing attitudes on family size and women’s
“traditional” roles, extending mandatory primary education to female
children, particularly in rural areas, providing opportunities for women
to become economically self-sufficient and providing health and nutrition
programmies - targeted at mothers,58 mcvﬁoanm women in this way
can generate ' other benefits, including better economic performance,
improved family welfare, greater alleviation of poverty and slower growth
. of population. The recent report by the OoE.E.o:Snm_E Secretariat®?
 ‘maintains that ‘oné of thé fundamental constraints faced by women is
the inferior status accorded to them by law and custom in many countries,
owing no more than one per cent of the wotld's land, and with many
effectively remaining legal minors throughout their lives, so that they
have no legal ‘identity separate from men enabling them to act on theii
own behalf® This report recommends that governments, agencies
and communities -seek to develop mechanisms to facilitate the full parti-
cipation of local'wwomen in all levels of policy-making and decision-taking.

It also endorses the request of the UNCED secretariat for all countries

to complete ‘an.audit on the role of women in sustainable development,

in order 'to clarify the policies and actions needed at the national and
international levels to strengthen women’s roles in fostering sustainable

development. 82 .

Another view is provided by De La Court, who maintains that the
issue is not éxtending development aid to women as an essential ‘target
group® but that development itself was the problem. “Insufficient and
inadequate ‘participation’ in ‘development’ was not the cause for women’s
increasing underdevelopment: it was, rather, their enforced but asymme-
tric participation in: it, by which they bore the costs but were excluded -
from the benefits, that was responsible for their marginalisation %

86. IUCN 1991 sapra note 5 at 23, ) .

87. See Sustainable Development: dn Imperative for Envirommental Protection, Report
by a Group of Experis on Environmental Concerns' and the Commonweéalth, pub-
lished by the Economic Affairs Division, Commonwealth Secretariat, London
(19913, ' .

88, Supra note 87 at 107-121.

© 89, Supra note’ 87-at 120-121. ’ -
90. De La Court, supra, note 61 at 134-135 quoting Vandana Shiva, “Let us survive:

women, ecology and -development”, Research Foundation for Science- and Ecology.
U@.ﬂa:n: Saigharshy, No. 3 (1989),
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{(c) Indigenous people and sustainable development
Caring for the Earth further recognises that indigenous Woo.!m around

the world have also been discriminated against, their Jlands seldom
being acknowledged as being theirs, suffering colonisation, expropriation

and resource exploitation. : :

Some 200 million indigenous people (4% of the world’s ‘popu-
lation) live in enviromments ranging from. polar ice to tropical
deserts and rain forests. The lands where they still live are usually’
marginal for sustainable high-energy agriculture or industrial
resource production, but they are distinct cultural communities
with land and other rights based on historical use and on.omvmbow.
Their cultures, economies and identities are Fnﬁnomgw tied to
their traditional lands and resources.™ T

. .F many instances, indigenous people who now form minority groups

:S:m. in higher income countries have similar problems to those living
as Bﬁoamow in lower income countries. Internal colomisation affects
them in much the same way as external colomial oppression has done
m.um continues to do in other countries. The most common manifesta-
tion of this oppression is not having their lands and Hmiw,nnoomsmm&.
”uw .Ea dominant powers. The recognition of the customary law of
indigenous peoples by national legislation is urged by the World Conser-
vation Union in its response to the Brundtland Report: o+

In many countries which have gained independence during.the
past few decades, an understandable urge for modernisation has
r&. to sweeping social changes, which have been reflected in legis-
lation. ._unoﬁ_:o:ﬁ? these have involved transplanting foreign
models in what appears now to have been a rather doctrinaire
fashion. Among the casualties of this process have frequently
@mo.n counted long-established customary laws which in ?mnw
cases emboided traditional wisdom about the sustainable manage-
ment of land, particularly pastures and forests; examples include
legislation which vests the ownership of all trees in the state or
some public body, with the result, that no incentive remains for
private individuals to replant.*

The m:.nmmos of cultural sustainability is not one which mw.mmpmnn;\
addressed in documents relating to sustainable development. The march

91, ITUCN 1991 supra note 5 at 61,
92. TUCN, The World Conservation Union, From Strategy to Action: The IUCN .mn -
ponse {o the Report of the World Commission on Environment and Development,

{1989) at 94; see also at 29-31; a paradigm example of this is the attemipted natjona- -

. .__mwwmou &.53.9.%35232 F En::a_wuo.m.wma,mmmﬁnnnu".:%Enoa:2
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of progress, in terms of more efficient food and fuel wood production,
the introduction of new technologies, the raising -of per capita income
to a certain minimum level, can blithely pass by the efforts of a community
to keep itself going in a cultural sense.” The introduction of sustainable
strategies, especially through outside-imposed . regulation and bureau-
cratic domination may serve to.destroy ‘the- feeling of community between

people. _Community-based strategies, “which - may generate legislation

lm..a‘ consistent -administrative structures in many countries, seems overall

to be a more effective form of implementation.. In the 1990°s there is
some recognition in a number of countrics that traditional- land- -care

_can be of great value in introducing sustainable management practices.®

IV. TRANSNATIONAL ENVIRONMENTAL LAW AND-
 SUSTAINABILITY S

(A) The growth of transnational environmental law o e

In the past two decades there has been a spectacular growth in | the
transnational Jaw relating to the environment, both.in terms of custo-
mary -law as well as in the form of conventions and treaties.® .The

United Nations Conference on the Human. Environment held: in

- Stockholm in 1972 adopted a wide range of resolutions which formed an

Action Plan for international cooperation on environmental matters,
The Conference also produced the Stockholm  Declaration, containing
26 principles relating to the future preservation and enhancement -of the
human environment.?® These principles are frequently cited as the star-

ting point of international environmental law.”

93. The connections between cultoral sustainability, seli-determination and the right”
to own, use and control theit traditionally occupied land is clearly recognised in
the draft Universal Declaration on the Rights of Indigenous Peoples; see Report of
the United Nations Economic and Social Council Report of the Working Group
on Indigenous Populations, Ninth Session; October 1991; see also, Martyn, “Cul-
tural Sustainability and Overseas Development Assistance in the Third World: Is
there a role for Social Impact Assessment in. ATDAB Projects?”, Legal Research
Project, School of Law, Macquarie University, 1920 (unpublished; on file, Faculty
of Law, University of Sydoey). . :

94, In Australia the introduction of schemes of “joint management” of national parks
in areas where Aboriginal people live is one example of this; in Nepal, the transfer
of management of state forests back to local villages:is another; see Gilmour, King
and Fisher, “Management of forests for local  use.in the hills of Nepal; Changing
forest management paradigms”, Wepal-Australia Forestry Project Discussion Paper
(1987), cited in Pearce et al supra note 17 at 188, . o

95. The distinction can be put in terms of “soft” law and “hard® law. Soft.Jaw can
be defined in this context as rules agreed between states ‘which have no *‘enforceable™
component; it expresses norms of a legal character, Hard law is that internatio-
nal law, generally found in conventions and treaties, which normally entails.legal
rights and duties; see eg Muldoon supra note 63 at 8; Koester supra note 6 at 175
sce also Handl supra note 13 at 7 and Schachter *The Emergence of International
Environmental Law® 44 Journal of International Affairs at 457 T

96. Supra note 1; see also Muldoon, supra note 63 at 14-16; Koester supra note 6 at 2.

97, See eg Schacter supra note 95 at 459, ” . L

e
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.Nogwnu.s states ‘that before the Stockholmn Declaration, international
nns._.cuanﬂmm law could ‘hardly be considered an independent branch
of international law, but that since that time, some 300 multilatera
agreements and some 900 bilateral agreements have been concluded in
the environmental area, Also, a substantial body of international litera-
ture on environmental law has been developed. He states that in view
of this it is not surprising that the Stockholm Declaration is deseribed
as crucial to the development of international environmental law.
oIt is also clear that international law has become an’ increasingly
important mechanism in the quest for sustainable development, Muldoon
for example points to the formulation of duties, norms and rules directed
towards states and other development actors, and that international en-
vironmental law concepts have been infegrated with concepts of the law
of development to create new concepls and duties to supersede earlier
ones. The law of “ecodevelopment” has resulted from this integration.®

* Koester maintains that with the development of ‘the World Charter
for Nature!® and. the legal principles generated by the Legal Experts
Group on mcﬂaonﬂmh»m— Law of the World Commission on Environment
dnd Development, 1! there: are. now general principles of environmental
law which have the validity of international customary law. Such a
proposition is probably a little optimistic; some of these might be regard-
.amnw as tentative at best. In any case, the more significant of these
include:

—a general obligation to protect the environment and natural resources;

—that the right 10 a healthy and well-functioning environment can be
considered as a human right;

—an obligation to prevent domestic activities from harming the environ-
ment in other countries to any significant degree; :

—tobligations of States to use resources in such a way as to allow
other States to use them in the same way;

imuow:mmﬁobﬂow:?aao&ﬂ n.oz,uimmOm Uno_.ao?,éEnWBmmg
affect the environment in those countres; S

—an obligation to cooperate with other States to solve at least trans-
boundary environmental problems and .corresponding problems in

98. Supra note 95 at [5.

99. Muldoon, supra note 63 at 7; see also Richardson, *A study of the response of trans-
national law and policy {o the environmental problems of East Asia and the South
Pacific™ (1990) 7 Environmental and Planning Law Journal at 210-215.

100, Supra note 3; see also Kiss and Sheldon supra note ..,... at 46-48,

101. See Experts Group on Envircnmental Law of the World Commission on Envi-
ronment and Development,. Environmental Protection and Susiainable Development:
Legal Principles and Recomendations, Graham and Trotman/Martinus -~ Nijhoff,
(1986); sce also WCED supre note 4, Annex one at 392, .
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extra-ferritorial areas, and to warn other States in the cvent of an
environmental disaster.1%®

As noled above, there are now quite a number of multilateral and
bilateral converitions and agreements relating to the protection of the
environment. -However, the 1980s has seen a demand for at least three
new conventions. They are the proposed biodiversity convention, a
framework convention on the law of the atmosphere'® and a convention
on sistainable development and environment protection, planned to be
ready for the Earth Summit in Brazil in 1992,

(B) “Green n_,c._.EEe:w_:w... and sustainable development

Strategies on the part of international donors to introduce ecologically
sustainable development by placing what are sometimes referred to as
“green conditionis” on aid are one way of achieving better environmental
and economic’ conditions in many countries, Some aid agencies, inclu-.
ding the World :Bank, the Asian Development Bank and the United
Nations Development Programme have seen the need to consider the
environmental consequences of their development work:1®? The Australian
International Dévelopment Assistance Bureau (AIDAB), has specifically
addressed the question of “‘green conditions™. It has developed a
policy of supporting ecologically sustainable ‘development, which is

" . intended to éncompass all delivery mechanisms in aided countries.*®

The AIDAB strategy emphasises the fact that the Australian Government

~will pursue a polity of supporting actively projects and programs of

multi-lateral bLapks that promote ecologically sustainable development.
It states that- when- projects which are inconsistent with that policy are
submitted :for approval, Australian representatives will be directed to

_state Ausiralian- opposition to them and to vote against them. In addi-

tion, AIDARB contributions to the United Nations and other multi-
lateral organisations will be directed to specific activities consistent with
the policy.1%: Whilst this policy is generally laudable, there may well
be some countries which will find it a little patronising.

102, Koester supra note 6.
103, See.e.g. Horn, “The Greenhouse Effect and International Law™, (1990) 7 Emi-
o ronmental antd’ Planning Law Jouwrnal at 294, : ;
104, A detailed analysis of integrating environmental management into development
policies can. be found in Muldoon, supra note 63 at 30-38; for a critical review of
the policics of some of the agencies, see Richardson, supra note 99 at 213-215.
105. Ecologically ‘Sustainable Development in  International Deveopment Co-operation,
An AIDABR discusson paper Nov. 1990; this paper followed from the Australian
" Government’s discussion paper Ecologically Sustainable Development, supra note
vy R i
106, Supra note [05 &{ 27; AIDAB's policy extends to ensuring the ¢nvironmenta] sound-
" ness of imported goods, activity uwou.o.wm_m. for the World Food Program, and giving
prefereace to 'sponsored students who wish to study disciplines relevant {o the imple-
mentation of ecologically sustainable development strategies, AIDAR also intends

.y et o e
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V. IMPLEMENTING SUSTAINABILITY THE 2>HHOZ>H_ LEVEL
(A) The tole of legal and administrative mechanisms

The implementation of sustainability at national _m..to_, rmm taken a
variety of paths. Many of these paths will eventually lead to the framing

. of appropriate legislation and administrative policies which are intended

to encourage, if not enforce, sustainability strategies. The World: Conser-
vation Strategy of 1980, an important document at ‘the time, which
changed attitudes around the world, can now be characteriséd as one_
beginning in a very long process of change. The weakest section of
that Strategy was the detail of implementation, Nevertheless, a great
number of countries have now initiated National Ooumoﬁ_mmon_. Strategies
on the basis of the World Conservation Strategy. o T

The need for integrated, comprehensive environmental laws: at a
national level has been identified by UNEP and other agencies-since the
1970's.1% New environmental laws now represent the fastest growing
body of legislation in virtually every nation; in their basic elements they
are often similar in content. However, as with concepts of sustaina-
bility, aspects of environmental laws appropriate to one cirltiral context
may be inappropriate to that of another. Differences in income, attitndes
to punishment, and vastly different ways .of conceiving -the place of
humans in the environment are bound to throw up alternative ways of
dealing with similar problems.?® For example, the imposition of large
fines in low income countries for pollution offences simply. would not
work, but locally imposed community service orders may well be a
better solution in some instances. Lawyers and policy analysts,’ parti-
cularly those who come from outside the country concerned, who are
employed to draft legislation and administrative guidelines must be careful

to conduct an annual environmental audit to assess projects and their conformity
to the policy of ecologically sustainable development. The other-side of “green
conditioning™ is the issue of “tied”, aid, which relates the provision of aid to trade
and procurement requirements of the donor country; such requirements may well
inhibit sustainability strategies that a country may have in train; see Fernanade,
“Development Assistance and Sustainable Development”’, (1986, unpublished, cited
in Muldoon, swpra note 63). ' L
107, Supra note 2. - ' :
108, Sec The Implementation of the Montevideo Prograrmume for the development und Perio-
dic review of Evironnmental law 1981-1991: An overview supra note 7 at 36,
109, Robinson, “A Legal Perspective on Sustainable Development”, jn’ Saundeis (ed),
The Legal Challenge of Sustainable Dévelopment, Canadian Institute of Resources
* Law, Calgory (1990) at 17. . !
110. For example, the Tslamic view of environmental matters reflect 4 rather ‘more inte-
grated view of humans and the universe in comparison to the Western view; see
. Kader, Sabbagh, Glenid and Izzidien, Basic Paper on the Islamic Principles for the
Conservation of the Natwral Envirommnent, IUCN, with -Metrology and- Environmen-
tal Protection Admnistration, Kingdom of Saudi Arabia, 1983; see also Kiss and
Sheldon, Inrernational.Enviranmental Law,- Graham and Trotman 1991 at 21-13,
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to ensure that any preconceived notions they may have of how to proceed
fits in with the people and communities they are endeavouring to assist.
Tt is significant t note that the Brundtland Report devoted a whole
chapter to legal and administrative strategies for sustainable develop-
ment.1 Tt js becoming more broadly recognised that without a legal

basis for implementation, a-govérnmental policy of sustainable development

_across- all industrial sectors will not be effective in many cases. Caring
* for the Earth stdted:

Environmental law, in its broadest sense, is an essential tool for
achieving sustainability. It requires standards of social behaviour
and gives a measure of permanency to policies. m_._iﬂouaosﬁ
law, based in turn on scientific understanding and a clear analysis
of social goals, should set out rules for human conduct iE.oF
if fallowed, should lead to communities living within the carrying
capacity of the Earth®*

B. National Conservation Strategies

Many countries have now carried out reviews of their government
policies in the light of the Brundtland Report,”® and various aid agen-
cies In the Pacific region, the South Pacific Regional Environment Pro-
gramme (SPREP) has been instrumental in organising regional initia-
tives for the introduction of National Environmenta] Management Stra-
tegies in five countries.** These Strategies, which are in essence the
same as National Conservation Strategies, involve the development
National Environment Management Strategies in tandem with a review
and . revision of national and provincial environmental legislation and
administrative mechapisms. ™

Nepal is used here as an illustration of some of the factors involved
in the implementation of a National Conservation Strategy.

C.. Implementing sustainable development in Nepal

Nepal is ecologically and _monmm_G a very diverse country, iEn_w w.mn.mw
a broad range of envirommental difficulties. These Foﬁ.cam a diminis-
hing resource base coupled with a population explosion which has nnmﬁma

111. WCED, supra note 4, Ch 12,

112, TUCN 1991 supra note 5 at 67, .

113. For example, in the Asian region Indonesia, South Korea, Malaysia, MNepal, Pak istan,
the Philippiness and Sri Lanka have done such reviews. Four of these countries,
Malaysia, Nepal, Pakistan and Sri Lanka, have adopted, or are in the process of
adopting Natjonal Conservation Strategies with the assistance of the World Conset-
vation Union “Brundtand follow-up in' Asia", (1990) 21 (4) IUCN Bulletin, 9.

114. Cook Islands, Federated Statés of Micronesia, Solmen Tslands, Tonga and the
Republic of the Marshall Isiands, .

115, The legal reviews of the five countries will be published by SPRET in 1992.
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increasing rural poverty, leading to increased deforestation, soil erosion,
degradation of watersheds and contamination : of ground water, soil and
air. Increasing urbanisation through a process of migration of rural
population has been aggravating environmental and planning problems
in the towns.lié ) ,

The National Conservation Strategy for Nepal. was developed over
some years by the Government of Nepal in collaboration with the local
project office of the World Conservation Union (IUCN). The Strategy
was published jn 1988, and covers a very broad range of environmental
matters.*" The objectives of the Strategy are io help :

1. satisfy the basic material, spiritual and cultural needs of the people
of Nepal of both present and future generations;

2. ensure the sustainable use of Nepal’s-Jand and renewable resources ;
preserve the biological diversity of Nepal in order to maintain
and improve the variety of yields and the quality of crops and
livestock, and to maintain the variety of wild species, both plant
and animal; _

Maintain essential ecological and life-support systems, such as soil
regeneration, nutrient recycling and the protection and cleansing
of water and air. :

»

*=

The process of implementation of the Strategy is now underway,
This involves a broad range of initiatives, including field work, extensive
training courses for local experts, research into pollution sources, heritage
surveys, the development of an environmental -impact assessment prog-
gramme and the review of environmental law and administrative mecha-
nisms.

Partly as a result of the completion of the National Conservation
Strategy, and partly because of the direct pressures of environmental
degradation, there has been a growing awareness of the need to moder-
nise existing laws, administrative processes and institutional arrangements
relating to environmental matters, Another factor has been the demo-
cratisation of the Nepalese political system in the ‘Past two years, which
has resulted in the redrafting of the Nepal Constitution. A number
of groups and individuals pressed for the introduction of an environment -
protection provision. The new Constitution approved in - the latter part
of 1990 includes the following provision in relation to the environment:

L16, The causes and effects of environmental degradation in Nepal have been the subject
of many studies. See e.8. Ives and Messerli, The Himalayan Difemma: Reconciling
-Development and Conservation, Routledge, London, 1989; see also a review essay
which questions some of the conclusions reached in the book: Fisher, “The Hima-
layan: Dilemma: Finding the Human Face”, 1990 31(1) Pacific -Viewpoint, 69-76,

117, Building on Suceess: The National. Couservation Strategy for Nepal, His Majesty’s'
Government of Nepal, and International Union for' Conservation of Nature- and
Natural Resources 1988. ' : ERCRICI
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‘The' State. shall give priority’ attention to the protection of the
environment and the reduction of impacts on the environment
due to the. impleméntation of physical development activities
through "publi¢’ awareness on environmental quality, and shall
give special attention to the protection of rare animal species, the

the forests and the vegetation of the country, 118,

This_provision; could not be regarded as the strongest possible. As
it is contained in the Directive Principles rather than the body of the
Constitution, it is legally unenforceable. However, it does represent a
significant advance. in terms of the public debate over the environment
in Nepal, and may properly form the -basjs .of wide-ranging administra-

* tive and legislative reforms over ‘the next few years.

The Environmental Law and Institutional Development Programme

_cartied out.as part-of the implementation of the Nepal National Conser-

vation Strategy looked at the existing legislative and administrative arran-
gements relating to environmental protection, land use and resource mana-
gement in Nepal.™¥® The Review found that while there is a good deal

.of administrative infrastructure and legislation in Nepal relating to the

environment which could be used in the implementation process, liitle
of‘it could be regarded as being effective. Much of the legislation relates
to land use, in particular forestry, mining and other resource exploitation.
As In most other. countries, the existing law has not been drafted with
any particular philosophy of environmental conservation in mind, There
is little effective -pollution control legislation, no environmental impact
assessment legislation, minimal planning legislation and no effective
scheme for cultural heritage protection, The natural heritage is protede-
ted only insofar as it is covered by national parks lepislation. The Re-
view E&oﬁ&..ﬁmﬁ much of the existing environmental, resource manage-
ment and land use planning regime needs a good deal of attention in
order’ to” bring- it up to modern international standards. The Review
suggested that'a comprehensive environmental protection statute should
be introduced and: that existing environmental legislation should be sub-
stantially upgraded. = New planning legislation for both urban and_rural
areas was also suggested.

" ‘The second stage. of the World Conservation Union study concentrates
on writing. drafting. instructions for a new environmental management
Tegime, to 'be embodied in a statute, with the possible establishment

118. In translation, from Hassan, :ﬂam& Aspects of Conserving Biodiversity in South
Asia™, paper to Workshop on Designing and implementing the Bodiversity Con-
servation Strategy, IUCN General Assemby, Perth, December 1990,

119, Review of Existing Legisiation, Administrative Procedures and Institutional Arrange-
ments relating to Land Use, Enviromment: Protection and Resource Developmenr. His
Majesty’s Governiment of Nepal and the World Conservation Union ({UCN) Nepal
1991; the Review and jts recommendations are presently being considered by the
Government of Nepal. L T
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of a -comprehensive environment protection agency. 55 anm_ being

developed could set up cooperative, flexible arrangements’ for planning -

throughout the country, guaranteeing participation from -local groups
and individuals, whilst also setting naticnally consistent’ -standards for
environmental impact assessment and uo__cnon no_._c.o_

D. Institution building .

Bureaucracies H&mcnm {o resource Emsmmnaann UEE Eu over a- bonoa.

of years, are often loath to incorporate new functions such as ‘mandatory
environmental assessment, or the addition of Environment Units.
theless, it is clear that the setting up of new institutions and the reorien-

tation of existing bodies are an integral part of the E.oommm of change

occurring in many countries. In lower income countries in vmnsn:_ﬁ.
there seems also to be an acceptance that existing structures’ may take
a long time to change: for reasons of lack of resources, lack' of political
will and the pressure for resource development, particularly from ex-
ternal investors. In commenting on the rewriting of constitutions in
the South Asian region to import environment protection ‘provisions,
it has been stated ::

An the ultimate analysis, however, whether a state H,o:,oﬁm and
implements  conservation measures would depend - on - political
will. The %«io@:ﬁi of such political will has ».o__oﬁ.& a fami-
liar pattern in the region. First, each country in the” region faces
or reaches intense envitonmental degradation. From such degrada-
tion emerges consciousness among the prople to meet environ-
mental challenges with long-term societal objectives. This aware-
ness next sensitises the Government and the decision makers and
results at this stage in the announcement of an Environmental -
Code or legislation and a plethora of conservation-oriented mea-
sures. These measures, however, are first not implemented be-
cause the institutions and the necessary infrastructure have not
developed to keep pace with the policy and lepal regime. The
next stage in the development of the political will is the. alloca-
tion of resources for institution-building, [hulman power deve-
lopment, technical data and laboratories. Institutions develop
from the embryonic department on the National Planning Ministry
that routinely handles environment and conservation measures
to the ultimate blossoming of a fully-fledged Ministry of the Envi-
ronment duly reinforced by a full-time Environmental Protection
Agency in the country,}?®

The point at which an individual country is ready to establish a Minis-
try mo,. the Environment and/or an Environment Protection Agency

120, Hassan, P, supra note 116 at 9,

Never-

L
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(assuming that these are litmus tests for the highest level of institutional
response in this area) is difficult to determine. The timing depends on
the stage of economic development, the degree of expertise within go-

" vernment departments, the pressure from electorates and the effect of

the _ latter on politicians.
Even in Australia, where_environmental onmanEmm have been in

pbeid-St

oﬁmﬁosnn in most States and at’ federal level since the 1970’s and where

.‘.Eﬁd is generally a high level of environmental awareness, there is only

in recent times a ﬁ:mr to introduce a federal Environment Protection
Agency. B

E. Drafting appropriate legislation

Each country and in federal systems, each jurisdiction within a country, .

is_likely to have somewhat different requirements and emphases in ‘rela-
tion to the importation of sustainable development principles into its
legislation and administrative practices. No one model will be sufficient.

Nevertheless, Caring for the Earth'?® states that governments should
ensure that their nations are provided with comprehensive systems of
environmental law, covering as a minimum :

*

land use and development control

sustainable use of renewable resources, and non- -wasteful use of non-

renewable resources

* prevention of pollution through imposition of emission, environmental
quality, process and product standards designed to safeguard human
health and ecosystems

* efficient use Of energy, through the establishment of energy efficiency
standards for processes, buildings, vehicles and other energy consum-
ing products

* control of hazardous substances, Including measures to prevent acci-
dents during transportation

* waste disposal, including standards for minimisation of waste and
measures to promote recycling

* conservation of species and ecosystems, through land-use manage-

ment, specific measures to safeguard vulnerable species and the ésta-

blishment of a comprehensive framework of protected areas.

*

121.- See Proposed Commonwealth Enviromnent Proteciion Ageicy: Position Paper Sor
Public Comment, July 1991; in New South Wales, which has what is considered to
one of the more advanced environmental statutes in Australia, (the Environmental
Planning and Assessment Act quv legislation to establish an Environment Protec-
tion Authority was only passed in _wm_. see Protection of the m.u__znzzx...:_ Adri-
nistration Act 1991.°

122, TUCN 199} supra note 5 at 68,
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" One recent example of an attempt to import sustainable development
concepts into legislation is the Resomurce Management Act, which was
passed in the New Zealand Parliament in 1991, The legislation covers
a very broad area, including environment protection, planning, heritage,
resource allocation and Maori rights. It specifically sets out the purpose
of the legislation as promoting -the sustainable management of natural
and physical resources and defines sustainable management as :

managing the use, development, and protection of natural and
physical resources in a way, or at a rate, which enables people
and communities to provide for their social, economic, and cul-
tural wellbeing and for their health and safety while

(@) Sustaining the potential of natural and physical resources
(excluding minerals) to meet the reasonably foreseeable
needs of future generations; and

(b) Safeguarding the life-supporting capacity of air, water,
soil and ecosystems; and

(c) Avoiding, remedying, or mitigating any adverse effects
of activities on the environment (s S5(1)).

While the Act was somewhat watered down from the original Bill, 123
the Act nevertheless has the potential to be a significant precedent for
other countries. It will be interesting to monitor its implementation,
and whether its high ideals will be able to be achieved in practice.
Fisher’s comment on the then draft legislation was -

The enactment of the Bill will fundamentally change the direc-
tion of decision making in resource management in New Zealand.
Sustainable management is the pivot around which all decision
making and policy formulation revolves. = All other provisions
are in a sense incidental to this concept. The mineral industry
in particular will face major challenges in implementing the new
system. This industry, like every other element within the com-
munity, will be able to influence policy formation in a way that
has not been possible under the existing legislation. The whole.
scope of policy formulation and decision making will change.12t

123, See Resource Management Bill 1990; se¢: also background documents: Inple-
menting the Sustainability Objective in Resource Management Law, Working paper
No 25, Resource Management Law Reform, Ministry for the Environment, New
Zealand 1988; Cronin, Ecological Principles for Resource Management, Ministry -
for the Eovironment, New Zealand 1988, :

124, Fisher, “The sustainable management of resources in New Zealand™, paper 10
Australian Law Teachers Association Conference, Canberra - 1990. (unpublished),
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V1. CONCLUSION

“The introduction of-sustainable strategies-on a worldwide basis will
take a great deal of effort. and.time. At an international level, the drafi-
ing’of international conventions and declarations, will provide the neces-
sary stimulus .mnm, legal obligation to begin the slow process of imple-
mentation of sustainability. The signatories to the mooted environmental

-conventions will not all respond equally or uniformly to the obligations
“.which will be " contained in such documents, and many will require consi-

derable assistance from the international community to comply,
The integration: of economic and ecological aspirations is one -of the

" greatest challenges facing international institutions and national govern-

ments around the world today. The reorientation of national econonmies,
changing the ethos of transnational and national corporations and estab-
lishing the culture of sustainability throughout the community of nations

as well as dotnestically will not be easy to achieve. - The Earth Summit

of 1992 will bé a major step towards these objectives. In many countrigs

- it will be the role’ of the environmental lawyer to supply the mechanisms

for their attainment,

e b L LN At ap



LEGAL PROTECTION OF COMPUTER SOFTWARE: . |

ISSUES AND CONTROVERSIES . :

PrROFESSOR P.§. SANGAL* anD Dr. Supuir K. DixiT*

.. IT IS said that the first digital computer, as opposed to advanced calculating
- machine, was invented about five decades ago in 1939 by the American
Physicist Atasanoff. The vurgeoning of the related software _mwacw.ﬂw,&a
not occur however, until much more recent times, with the introduction of
the ultrasophisticated electronics of the last two decades.t Computers
and computing form the basis of information technology: Developments
in this field have raised questions as to the adequacy of the legal protection
not only of the products of the technology, such as software, but also for
the protection of information or data which is converted for use in com-
puters and is accessed, manipulated and transmitted in this Fa..&da. This
raises fundamental questions about subsistence, authorship’ and ownet-
ship, and what constitutes infringement of the programs.2 -~~~

In this paper, we intend to look at these problems and how the law has

vaonamanoEonrm:mumamuo..w&gzﬁm:mﬁmvnnaomaﬁm_omﬂou:m:3
field of computer software. : o

I COMPUTER

Computer is an electronic machine capable of storing and processing

data. Computers serve as memories for all kinds of data.and ' as data-pro
cessors, In the computer language, the machines are called ‘hardware’ and
the explanations, instructions and systems which have been developed in
order to run the machine are called ‘Computer Software’® .

II COMPUTER SOFTWARE

There is no universally agreed definition of a software. - Tt is mmboqmzw.

understood to mean computer programs and other materials prepared in
connection with the use of computers, The WIPG Model Proyisions on
the Protection of Computer Software,* however, offer the definition which

* B.Sc., LL.M.,, Ph. D., Head & Dean, Faculty of Law, University of Delhj, Delhj
110 007. - ,

** B.A,, LL.M., Ph.D., Research Associate, Faculty of Law, University of Delhi, Delhi

110 007,

1. See Mr. Justice Paul de Jersey, “Protection of Computer Programs : The Current
Position”, 22 Inmtellectunl Property in Asia and the Pacific, p. 25 (1988).

2. See generally T. Black, Intellectual Property in Industry, p. 192 (1989).

3. See Background Reading Material on Intellectual Property, p. 363 (WIPO Publication
Mo, 659 (E), 1988), '

4, Wipe Model Pravisions on the Protection of Computer Software, 1918, See also ‘Pro-
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could be considered useful for our purpose. It defines a computer program
as “a set of instructions capable, when incorporated in a machine-readable
medium, of causing a machine having information processing capabilities
10 indicate, perform or achieve a particular function, task or result.

H.HH DESIRABILITY OF ADEQUATE LEGAL PROTECTION

There is great incentive for countries to ensure legal protection for
such technology. Computer software is particularly éﬁsﬂmﬂﬁ and that
neceisitates specially designed protection. The cost of developing programs
constitutes a large part of total production costs in the software industry.
But software packages, once produced, may often be oo?ﬁ at nominal
expense, and wide-spread illicit copying and distribution will erode the
original author’s own market.

The computer technology in relation to intellectual property laws gives

‘rise to some questions. For last two decades these questions have been the

subject of debate at national and international level as well. Except the
computer software, a general comnsensus on these questions were recorded
in the Report of the Second Committee of Governmental Experts on Oow%.
right Peoblems arising from the use of computers for access to or the creation
of works, This Committee was convened by World Intellectual Property
Organisation (WIPO) and UNESCO in Paris in June 1982. The Committee
with one or two modifications, substantially endorsed a set of draft recom-
mendations. TFhe satient conclusions may be summarized as follows:®

(1) The input of a protected work into a computer system m_now__aam the
reproduction of the work on a machine-readable material support,
and also the fixation of work in the memory of computer system
and both these acts (i.e. reproduction and fixation) are governed
by the International Conventions’. .

(i) The output of the protected work from a computer system should
be protected under copyright law, irrespective of the form of the
output, :

(ii) Tn amending or modifying national legislation to take account of
computer use of protected works, care should be taken 1o ensure
that author’s moral rights should continue to be exercisable in
relation to computer use and that the exemption and limitations on
the copyright owner’s right of control which computer technology

tection of Computer Software”, memorandum prepared by the Haﬁnnnﬁ.monw_ w:RNE.
of WIPO for Seminar on Intellectuial Property and High Technology, held in New Delhi
from March 2-4, 1987,

5. See Millard, Legal Protection of Computer Programs n:.& Data, p. 4 (1985).

6. See Background...agp.cit, p. 364-365, : . ) o

7. See article 9(1) of the Berne Convention for the Protection of Literary and Artistic
Works, 1886 administeréd by WIPO and Article 4 bis {1) of the Universal Copy-
right Convention, 1952 as revised in 1971, mmBmsmmSﬂa by UNESCO.

N
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might render desirable, do not exceed the limits on such oxmb:onm
" permitted by the conventions. :

' (tv) Non-voluntary licences in relation to the computer use of protected
' ’ works should only be adopted when voluntary licensing is impracti-
, cable, and should, in any nm.mnu be in mnooamuoo with Convention
‘principles; and

; (¥) Where a2 non-voluntary licence is maoﬁﬁa by a national Bi. its
effect should be confined to the territory of that law.

- " In many countries the existing law appears.to be implementing ‘these
general conclusions.

o ’ . IV VARIOUS WAYS OF LEGAL PROTECTION

¢ + Apart from the Copyright Protection, three types of legal protection
; of computer program may be considered. Firstly the protection by patent,
i . secondly by Trademarks and thirdly by the law relating to trade secrets and
: confidentiality.
\8 Protection by Patent
With regard to ‘the patent protection, the question arises whether a
computer program can constitute an invention, because so called ‘instruc-
. tions to the human mind’ are not generally considered to be inventions.
Yet patents could be granted where software forms an integral part of a
! : process, provided that the usual conditions of patentability (novelty, in-
ventive step, mna industrial application) are fulfilled.
Generally, the patent protection is not mﬂnwozﬁ even in Hﬂmson to
. those few programs which satisfy the requirements of noai.Q and inven-
- tiveness. It is because the obtaining of patent ?cﬁoazon can be a very
i slow process, so that most programs could become obsolete before.receiving
protection. There is always m.ommEEQ of mcnoaa&um in the challenge to a

. gation is expensive and the patent specifications are published.

: ' (i) Protection by Trademarks

_ Fhe law of trademark has also been viewed as one of the means of legal
' protection of computer programs. Itis said that,normally, registration of a
o mark for the protection of computer software takes place under one or two
it categories, which covers electrical and scientific onEvBoE or @muan goods
- : and H:_an matter.

;7 As there s no specific use class provided wow, ooEbﬁmn software, pro-

8, See Hﬂnﬁo:.. of the International Bureau of WIPQ and Advisory Group of Govern-
mental on the Protection of Computer Software : ..Zoma_ Provisions on the Protec-
o tion Exports of Computer Software”, p. 2, January 1978.

It i1t

- patent. Further disadvantage in the patent protection is that patent liti-
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tection. A trademark could be used on scientific equipment, paper articles
e.g. the wrappings in which the discs are inserted or on promotional or

" tection could ‘be found by the use of these two classes of trademark pro- -

_advertising literature, This means that applications for both classes of -

protection mnﬂ ‘always necessary in whatever jurisdiction it is decided to sell -

or Emﬁtwmﬁﬁo It is important to remember that service marks are now
‘available to protect the services which computer software Emhzwmo“ﬁohm
provide in maann to the hardware and software itself.?

(iii) Protection by Trade Secrels

‘Protection for the “Trade Secrets” contained within computer software
may be availablé. If information about such matters is imparted to

- employees then.a court may in an appropriate case restrain a breach of the

confidentiality.. Contractual provisions in contracts of employment may .
strengthen any such obligation of confidence.1? '

In. this connection, it may be pointed out that as far as the protection
against So?ﬁoﬁ of trade secrets are concerned, the question arises how far
such protection is available under the national laws. In respect.of India,
it is not possible to protect computer software by the law relating to the
trade secrets because we donot have law relating to the trade sectets. More-
over, it is clear thdt this form of protection is limited to programs which are
communicated with an obligation of confidentiality. Finally, it is worth
mentioning that the user of the computer program may be bound to use the
program only for mwmn_ma purposes and not to communicate it to third

party.
i) P.Em&.&: by Copyright

"With regard to the protection of computer software by copyright, the
question arises that whether computer programs are protectable *works” in

the sense of copyright laws, In this connection it may be said that though. .
the computer programs do not readily fall into the categories of writings,

books or scientific works, yet most of the national laws have overcome any
doubts by expressly stipulating that computer programs are to be considered
as works protected by copyright.

Y PROTECTION OF COMPUTER SOFTWARE IN INDIA

In India, Copyright Act, 1957 was amended in 1984 to expressly extend
protection to computer program. This has been done by redefining the:.
‘Literary Work’ under section 2(0) of the Copyright Act, 1957. Now the
term ‘lierary work’ includes tables, compilations and computer programs,
that is'to mmﬁ program zecorded on any disc, tape, perforated media or.

9. See T, Emn_.n. op. cit, p. 217, .
10, mno Mr. Justice Paul de Jersey, loc. cit,, p. 27,
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other information storage device, which, if fed into or located in a computer
or computer based equipment is capable of reproducing any information.}*
As in India, the international trend is strongly towards the ﬁ.ndm copy
right law as the favoured mode of protection, and adapting its * traditional
form as necessary to cover programs. Now we will discuss the ,ﬁﬁoﬁonnon
of computer software in scme other countries. AR

VI PROTECTION OF COMPUTER SOFTWARE IN SOME
OTHER COUNTRIES S

In the United States of America, the Copyright Act, as amended :.ﬂ 1980, :

aompnw.m ‘computer program’ as a set of statements or instructions to be
used directly or indirectly in a machine in order to bring about a’ certain

result!®. Copyright protection extends to the litexary or textual expression .

non.“mmnaa in the computer program. Copyright protection is not available
for ideas, program logic, algorithms, systems, methods, concepts, orliyouts.!®

In U.K. Copyright, Designs and Patents Act, 1988 extends protection to
the computer program. It includes the eomputer program undei the defi-

nition of ‘literary work’. It provides that ‘literary work’ means any work,

other than a dramatic or musical work, which is written, spoken or sung,
and accordingly includes a table or compilation, and a computer program.tt

The United Kingdom Parliament has also enacted the . Copyright
(Computer Software) Amendment Act, 1985. The Act confirms that

o.onﬁ.mmi protection is available for computer programs undet, the' Copy--
right Act. The issue of Copyright in computer programs fiad not been-

mﬁ.wonxmzﬁé determined in the United Kingdom prior to the amending
mam_m_m:on. Such judicial analysis as had occurred, mainly in the ‘Gourse of
:.%aoqioi proceedings, suggested a trend towards the existenice- of copy
right in such technology.'s R

In the Federal Republic of Germany, the Computer progeams are pro-

tected by an Act dealing with Copyright and Related Rights amended in

1985. Computer programs are protected for a period of 25 years from the
date of pubiication.!® . e ‘

Tn Australia, the traditional copyright model having been found in
appropriate to confer protection on advanced computer software, the
Australian legislature responded promptly. The Copyright Ameéndment
Act came into.force on June 15, 1984, Its object is to ensure protection for

11. Section 2(0) of the (Indian) Copyright Act, 1957, -

12, Section 101 of the U.S. Copyright Act, 1976. . =

13, See generally, R.H. Stern, “The Legal Protection of Computer Software and Com-
w%mﬁa.wa_maa Innovations n the United States, “Irdustrial buwc.wmm% April-May,

14, Sestion 3(1) of the UK. Copyright, Designs and Patents Act, 1988, .

15, Mr, Justice Paul de Jersey, loc cit. o

16, wﬂw%onﬁn_.n:oow and Meetings/Text in 4 World Intellectual Property Report, p: 25

- digital information processing capabilities

- of the considerable amount o

N
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computer programs, including those expressed in object .ooaa. Computer
programs are DOW included within the definition of ‘literary io.h,w.. It
requires “an expression, in any language, cede of potation of a set of instruc-
tions (whether with or without related information) intended, either directly
or after either or both (@) conversion to another Tanguage, code or notation;
(b) reproduction in 2 different fraterial form, to cause a device having

to perform a particular

717

function. .
Japan has also amended its Copyright Law in 1986 to add the definition
of the term ‘program’ to the other definitions. The amendments expressly

identify a “program” to mean “an expression of combined iwsd&oﬂmmr&n
to a computer 50 as to make it Function and obtain a certain result”.®

It is not widely known that Philippines was one of the first few countries
he computer software. In  Philippines,

to provide legal protection to t
“computer programs”’ are expressly protected by the Intellectual Property

Decree, 1972, Intellectual Property Decree protects the work produced.
through new technologies and techniques. “Computer H.Homnmam:. are
expressly protected, under the Intellectual Property Decree, in recognition
f costs as well as technical knowledge and
tion. The Intellectual Property Pecree,

expertise that go into their prepara
‘Computer Programs’ or ‘Computer

1972 does not provide a definition of
Software'®.

The first copyright law in the history of Peoples’ Republic of China was
enacted on September 7, 1990 and came into force on June 1, 1991, Chinese
Copyright Law extends protection to the computer programs®. The .
Chinese Copyright law does tittle to define the scope of protection for

computer software. According to Chinese officials, most questions on

software protection wi ]
have indicated that the software will be protected for a period of 25 years®.

VII INTERNATIONAL PROTECTION OF COMPUTER SOFTWARE

In view of the problems existing with the protection of computer pro-
grams at the national level, the question of international protection of
computer program has also arisen. International protection means the
protection of programs in a coumtry in respect of which the owner of the

17. Section 10 (1) of the Australian Copyright Act, 1968. See Mr. Justice Panl de Jersey
Joc. cit. see also, A Liberman, “The Legal Protection of Computer Programs in AUs-
tralia”, Industrial Property, {Nov. 1983).

18. Section 10 of the Japanese Copyright Act, 1970 as amended in June 1985, ,

15. Section 2{n) of the Philippnes Intellectual Property Decree, 1972. See also Carlo
A. Carag, Rodriguez & Somera, “Philippines : Protecting Computer Software”
IP ASIA, p. 2 (Jan. 4, 1990}

20. Article 3(8) of the Chinese Copyright Law, 1950,

21. See Joseph Simone, “Analysis of PRC’s First Copyright Law™, 4 World Intellectual,

Property Report, p. 282 (1990}

11 be addressed in implementing regulations. Official _

+
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program is not a citizen or resident. In this connection, it is . generally
believéd that the existing international conventions i.e. Berne Cornvention
. For the Protection of Literary and Artistic Works, 1886 as amended on
July-14, 1967 and the Universal. Copyright Convention, 1952 as revised in
1971, may provide the required protection to the computer programs,

Here it may be pointed out that membership of these Conventions pro-

g ....',__‘.)_'

|INTELLECTUAL PROPERTY IN INTERNATIONAL
. TRADE AND THE URUGUAY ROUND

vides protection abroad to the creative work of the citizens of the member SR . . AUTAR_ KRISHAN KouL*

noE.:Hmm.m to the same extent, as a member state protects the works of its HZHth.m.OH.CVh PROPERTY rights are sets of rights usually divided

MMWM_MMM”W:%?MWWMM, mw“@ﬂww”%ﬁ%ﬂ“%ﬁw.“”mm MM M%,.waamﬂumowawww _ into two cammn:mm,..nwao_w “industrial property™ and “copyright” and include’
m . s [ . . P . . .

themselves to minimise the problems where works are used outside- the . eights relating to: (@) Literary, artistic and scientific works; () Performances

of artists, phonograms and broadcasts, designated as neighbouring rights;

author’s home country. IR e . .
. Y (e) Huénﬁ_oum. in all fields of human endeavour; (d) Scientific discoveries:

. f . CONCLUSION - . ‘ (e} F&dﬂﬂ.&_,@nmmmﬁh {f) Trade Bmﬂ._n.mu mo?mon Emlmm and 8.8.92&&
- : . names and designations and (g) Protection against unfair competition and
- The problem of protection of computer software basically arises due to all other rights resulting from intellectual activity in the industrial, scientific,

3 the modern technology which has made the reproduction or copying of

] _ computer programs possible at a fraction of the cost of actually producing

i the original program. Detection of jts use is difficult largely because of’
its technical nature. It can be made possible but it requires considerable

e determination to chase as infringer successfully.

. Keeping in view the preceding discussion, it may be said that the Copy-

L right Law seems to be the most favoured medium adopted internationally to

Jliterary or artistic fields.? Xntellectual property rights have a direct bearing.
and symbiosis with invention and technology. Technology has been
defined as a systematic knowledge for the manufacture of a product or of
rendering of a service in industry, agriculture or commerce whether that
knowledge be reflected in an invention, a utility model, an industrial design,
a plant variety, or in technical information in the form of documentation
or in skills or experiences of experts for the design, installation, operation

o " bprotest.the computer software. But there remains meed' for makirg the or maintenance of an industrial plant or its equipment or for N:Ho manage-
A copyright law more efficient to cope with this fast chariging technology. . ment of an industrial or noEBnHQmH enterprise or its activities. . .
o Copyright law is required to be so tailored as to make it petfect to deal with . - Foday’s world is a world of science and technology, rather science and
L the problem of copying and other infringements more quickly. = At the same . technology is the key to the progress of mankind. The role of science and
time, the owners of the computer software should also examine alternative . technology in the economic growth, prosperity and development of any
- ways’ for protecting their software, : : country needs hardly any explanation and the intellectual capital formed-

: . , by scientific resources and the aptitude for the technological innovations.
_ : as expressed in proprietory knowledge constitutes the major assets of any
: . : g country. | , S i
v Co o The mnﬁnbm:ouﬁ.oo.ovmhmzou in recognising, protecting and enforcing
3 : ; intetlectual property rights dates back to 1883—tlye International Conven-
. S - tion for.the Protection of Industrial Property commonly known as the o
, , - Paris Convention; the Berne Convention for the Protection of Literary T .

® Professor of Law, Univessity of Delhi. ,

1.. Article 2 (viii} of the Convention Establishing the World Intellectual Property Orpa-

i nisation (WIPO) concluded in Stockholmn, July 14, 1967. See WIPO , Backgronnd

B Reading Materials on Intellectual Property 3 (1988).

2, Ibid at’ 2, : .

3. For the text of the Convention, see G.H.C. Bodenhausen, Guide to the Application
of the Paris Convention, WIPO (1968). The Paris Convehtion has been revised from
“timé to time after jts signature in 1883, the last revision being Stockholmon revison
of 1967. See also, AK. Koul, in P.S. Sangal u:.a Kishore Singh (eds.), Itdian Patent
System and Paris Convention : Legal Perspectives 50 (19870,
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and Artistic Works 1886 as revised at Paris, 1971 and there are number of
conventions and treaties dealing with specific categories of intellectual
property.® These include, for Patents—the Patent Cooperation. - Treaty
1970—a multilateral treaty to simplify and make more economical the
work conmected with the obtaining of protection and the Budapest Freaty
on the International Récognition of the Deposit of Znogonmmamgm for

. the purpose of Patent Procedures 1980—a special agreement under the
Paris Convention for protection of micro-organisms; for Trade marks—the.

Madrid Agreement for the Repression of False or Deceptive Indications
of Sources on Goods 1891, the Madrid Agreement concerning the Inter-
natonal Registration of Marks 1891, the Trade Marks Repgistration Treaty
adopted by the Vienna Diplomatic Conference 1973, the Lisbon Agreement
for the Protection of Appellations of Origin 1966, thie Nairobi Treaty on
the Protection of the Olympic Symbols 1981, the Nice Agreement con-
cerning the Intermational Classification of Goods and Services for the
purpase of Registration of Marks 1957, dnd the Vienna Agreement
Establishing an International Classification of Figurative . Elements of
Marks 1973%,—all these conventions protect and facilitate cooperation .in

the industrial property and trading of goods across the international fron-

tiers; for Designs-—the Paris Convention for the Protection "of Industrial

" Property as industrial designs receive the same general protection under

the Paris Convention as patents and trade marks, the Hague Agresment
concerning the Deposit of Industrial Designs that falls within the framework
of Paris Convention, the Locarno Agreement establishing an’ International
Classification for Industrial Designs 1971; for Copyright—Rome Con
vention for the Protection of Performers, Producers of Phonograms and
Broadcasting organisations 1961, the Convention for the Protection of
Producers of Phonograms against Unauthorised Duplication’ of their:
Phonograms 1971, and the Convention relating to the Distribution of
Programme— Carrying Signals Pransmitted by Satellites 19745+ :

In the last two decades intellectual property rights have entered into a
new and cemplex phase wherein computers, semiconductors?, integrated
circuits, reprography including photocopying, audio and. video-recording,
broadcasting innovations such as satellites and cable distribution and
biotechnology have started becoming the objects of intellectual ‘property
rights. Amid such myraid multilateral recognition and - protection of
intellectual property rights, intellectual property rights in relation to, trade
or trade related intellectual property rights (FRIPS) is a phenoimena newly
discovered and rather has taken the centre stage of the latest and most

4. For the text of these Conventions, see WIPO and UNESCO, Copyright Laws and
Treaties of the World (1987). : i

5. For the text of these Conventions, see ibid. o

6. For the text of these Conventions, see ibd. L -

7. Semi-zonductors have already been subjected to intellectual rights protection in
United States : Semi-conductor Chip Protection Act, 1985 (SCPA), Pub. L. MNo.
98.620, 98 Stat. 3347 ‘Suppl) IV (1987). _

-y
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modern and complex international trade negotiations commonly referred
to as Uruguay Round of Multilateral Trade Negotiations (URMTN).®
The URMTN included negotiations on both trade in goods and crade in

services and scparate negotiating geoups were established for each. The
Goods Negotiating Group was further divided into fourteen negotiating -

sub-groups such as Tariffsy Non-Tariff Measures; Natural Resource Based
Prodycts; Textiles and Clothing; Agriculture, Tropical Products, GATT

" Articles; Safeguards; MTN Agreements and Arrangements; Subsides and

Countervailing Measures, Dispute Settlement; Trade-Related Aspects of
Intellectual Property Rights including Frade in Counterfeit Goeds; Trade
Related Tnvestment Measures; and functioning of the GATT system.”

TRIPS is providing to be the most contentious agenda of URMTN
in the acrimony of the North-South dialogue and in the backdrop of the
already existing multilateral legal framework in this field as well as in the
light of on-going debate for the tevision of the Paris Convention within
the framework of the New internationzl economic order (NIEO) deli-
berations.t®

As the negotiations on TRIPS have opened serious questions of inter-
pretation and jurisdiction of GATT as well as conceptual understanding
of the problem of TRIPS, the scope of this paper is restricted to (a) explai-
ning the relationship of intellectual property rights with international
trade; (b) whether GATT constitution warrants a connection between
intellecrual property and GATT articles; () what exactly have been the
responses of the less-developing countries including India to such a debate?
and (d) what are the opportunities and risks of intellectual property and
GATT connection?

The TRIPS problem requires a relatively inclusive solution and is not
suited to the code making process used to conclude the GATT Tokye

Round.
Trade Related Aspects of Infellectual Property Rights

Science, technology and its innovation after the second world war, has
revolutionised the world beyond recognition and the industrial, material
and trade growth of the industrial countries especially of the OECD coun-

8. Uruguay Round of Multilateral Trade Negotiations (URMTN) is the seventh multi-
lateral trade negotiation officially launched in September, 1986 at the special session
of GATT Contracting Partics at Punta-del-E'ste, Uruguay which were to be concluded
by the end of 1990. For Ministerial Declaration on the Uruguay Round, seec 21
JWTL 583 (1987); In true GATT fashion, the URMTN was hailed as a great victory
by all... to head off, or at least postpone, a complete breakdown in international
trade refations... and has even been described as a *kiss of life’ for GATT, J. -Murray

Gibbs, “The Uruguay Round and the International Trading System", 21 JWTL 5

~(1987). ) )
9. For details, see Ministerial Declaration, supra nofe 8 at 585-589.
10. For a brief account of the revision of Paris Convention, see, AK. Koul, supra note 3.
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tries can largely be ascribed to science, technology.and research .and
development (R&D). Science and téchnology in the form of computers,
aerospace products, chemicals, pharmaceuticals, video recorders, tele-
cominunications equipment, weapons; software, fax machines and special
effects laden movies have assumed a pivotal tole and has equally dramati-
cally contributed to the international trade of the world gross domestic

product.® The two major scientific marvels of the twentieth century

transportation and communication have led to the intensification of inter-
national economic interdependence as a comsequence of which the world
has been reduced to a global village!? The emergence of radar, radio
field communication, and rockets have acted both as economic and military
weapons in shaping the international relations amongst the countries.

The wealth created by and in the form of science and technology is
largely protected by intellectual property rights regime—copyright, patents
and trade marks and are é¢ssentially intangible in character, whose marginal
costs of production and reproduction are often near Zero once these rights
are created,

The raisoir delre, of protecting intellectual property rights is the meHm_
law theory that persons exerting and creating the right owns the right and,
any appropriation of his ideas, exertions, and investments must not be stolen
. as he has the exclusive right and the society must respect his exclusivity in

the use of his intellectual rights.** The intellectual property rights have
been recognised in most of the countries of the world in differing and varied

-~

. shape depending upon the vamnomnm of the immediate public welfare against

the: long term investments in private capital formulations and its -cost-

benefit advantages, rather it is the primacy of HEEE welfare which ‘has

shaped the grant of intellectual property rights inthe majority of the
countries respecting the intellectual property rights. Some of the legal
systems would grant patents to the mgo_,,& categories as well as specific

products taking into account socio-economic, a@&%gg,ﬁ& Hnruo_omam_ '

and public interest needsM
The aoﬁhomoa countries in general and the industrialised coumntries of
the QECD region in particular have mongpolised science and technology

to the extent that it is not only a major component of their wealth but is

11. World merchandise trade in 1988 reached an estimated $ 2.84 trillion, reflecting

a 14 per cent increase over 1987 and substantiglly.exceeding the increase in world
_ gross cconomic product, 1988 World Trade Growth Up Sharply, Strong 1989,

H.cmm_u_o_ GATT Report Says 6 International Trade w.nﬂ EZ&Q 272 (March !
1989).

12. Macdowell, Laswel! and Reisman, “Theories about Huﬁo_.,:mﬁoum_ Law; Prologue
to a Configurative Jurisprudence”, 8 Va J Int L, 188- Gh {1968).

13. AK. Koul, supra sote 3.

14. See generally, The International Patent System : The Revision of the Paris Conven-
tion for the Protection of Industrial Property, UNCTAD TD Bfe. 6/AC. 3/2; The
Role of Patents in the Transfer of Technology to Developing Countries. Report

T AN T P Y A

of the Secretary General of United Nations UN DOC. E/3861, Rev. 1 March 1964,-
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also a major Hmaoa ESEE..EbE oouESm_Q As the less-developing

-countries are net importers of science and: technology, the intermational

market is Hamanmanﬁ in which the less-developing countriés are unegual
pariners and ﬁmobucﬁom_ommw dependent on the industrialised countries® -
Hnacmﬁam:moa nodsﬁunm ‘especially United States of America®™ as well as

ifs Business interests!” were keen to bring intellectual property rights on the

agenda oﬁ. the URMTN for the reasons that trade and intellectual property
u.mE.w are & part of a common set of H.E:Qom that must be integrated in the
GATT in the interest of Em..EﬂmEmum industrialised countries competitive-

‘ness.® Many vnonﬂnoa in Europe and America complained that their

wmnnbnm trade marks and other intellecutual property rights are not only
infringed but- extensively pirated in foreign markets, especially in the
LDCs'® and these producers stressed the need to eliminate the distortion to

ESE&B;E trade said to result from these practices.®®

The negotiating objectives of the United States are amply aoEoum-
trated in the various provisions of its Omnibus Frade and Comgpetitiveness
Act of 1988 more specifically in Section 301 of the Act. While section 303

15. It is observed that out of some million odd patents registered all over the world,
only some 20,000 that is about 0,7 per cent are owned by enterprises or persons
in less-developing countries — 8.J. Patel, The Technological Dependence and the

.H.amm.Unﬁ_ouSm Countres, 12 J. of Mod. Afl. Studes 12 (1974). The technolegical
depéndence of the _mmm.aoﬁnou:w countries is the single most important reason
for their poverty. It is estimated that only 2 per cent of the world research and
development is carried out in less-developing countrics, A.K. Koul, UNCTAD Code
on:Transfer of Technology, 20 Foreign Trade Review 141-162 (1985).

16, The United ‘States. Omnibus Trade and Ocaﬁn::ésnmm Act of 1988 has inscribed

the protection of intellectual property rights as one of the principal priorities of Unite
States Trade Policy. The mandate to negotiate improved protection in other
‘countries is supported by the statutory authority. of Section 301. Pub. L. No. 100-418,
102 Stat, 1107 (1988).

- See, for instance, HEn:nnEE w_ operty Committee (IP'C), Keidanren, UNICE Basic

_Framework of GATT Provisions on Intellectual Property : Statement of Vicws

of the European, Japanese and United States Business Commitice (1988), heréinafter

‘as wmm_o Framework. For the role of other business .organisations, see Turnbull,

Intellectual ‘Property and GATT ': .Eﬁmm at the Mid-term, LJ. Properietary W.mzm
=9, 11 (1989). .

18. The US International anan OoEB_mm_Ob estimates of worldwide loss to 193 firms

*“due to inadequate intellectual property unoﬁozon in 1986 at $ 43 to § 61 billion”,

A proliferation of regional arrangements in the field of intellectual property ‘rights

thus appears not {o have slowed ‘the .Eunmooaoﬁon growth of unauthorised and

.unregulated use on an international scale of the very intellecteal property rights that

are increasingly -.naomn_mnn at __.:n regional level, See, Basic Framework, supra hote

17 at 13, !

m.un. Basic Framework, supra wote 17 at 8. Companies in industralised countries

omnu imply EE m: such’ disputes over intellectual property are # straight forward

matter of piracy. ‘or theft. Counterfeit Rolex watches and Gucei handbags do fall
into that anmQQ ; see also <<oan_ .H._.man mES&.. The Economist, 6-40 Awa.caaco_.

22, 19%0).

wc See wnbmnm:u... Y. Murray Gibbs, “The URTMN m:a Hapngm:oum_ .qu&:m mwmnnB
21 JWYL m (1987).

17

19
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of the Act outlines procedures for identification of countries that .n.gw

adequate protection of, or market access for, intellectual property rights;

section 301 of the Trade Act of 1974 as amended by the 1988 Trade Act
provides that if United States rights or benefits under a trade agreement Em
violated or an action, policy or practice of a foreign country is forced to
unjustifiably burden or restrict United States commerce, the United Stats
Trade Representative (USTR) may (a) suspend, withdraw or prevent, the

--application of, benefit of trade agreement concessions..., (b} impose duties

or other import restrictions on the goods,... and fees or restrictions. on the
services of, such foreign country ..., or (c) enter into binding agreements

with such foreign country ... (to} (i) eliminate ... the {unfair) act, policy or

practice ... {or) (iii) provide the United States with compensatory trade
benefits. The 1988 Trade Act’s amendments to section 302 of the Trade
>o".om 1974 peovide special expedited procedures for investigations under
section 301 that involve countries identified as denying adequaté and effec-
tive protection of, or market access for, inteliectual property. .

The economists® of the industrialised countries argue, of oqz.a.mﬁ without °
sound empirical data* that increased levels of intellectual .,.nnoﬂoomou will
produce much desired and long-term benefits for LDCs. ‘They suggest

“that increased levels of developing country patent protection will: (2)

encourage technology transfers and investment from the industrialised
economics to the LDCs economies by providing .a hospitable -climate;
() stinmlate local innovation and technology infrastriicture by ‘providing
an environment in which local innovators are encouraged to create and
share :.ﬁ:. creations; (¢) encourage domestic investment in local-technology-
based industry; and (4} promote exports by opening markets  Otherwise
closed to those manufacturing without authorisation. In the trade mark
area, they suggest that LDCs protection will increase the local introduction
of new foreign discoveries and the diffusion of information ﬂ.omowwmé to
make consumer markets function efficiently by permitting consumers, to
Bmﬁo.naﬂomﬁa choices about goods of varying costs and e._mzqr_ In the
nwuﬁ_mE area, they suggest that enhanced inteliectual property prétection
ch.EmHm local innovation and flow of ideas from abroad. .The indus-
trialised countries economists realise that there is a short term loss from
enhanced protection that will be absorbed by LDCs in the .?.—.B of lost

"pirate revenues and the reallocation of resources, but those losses will be

compensated by the long term benefits enumerated above.® .

21, R.M, Gadbaw and T. Richards, Intellectual Property Rights : Global Consensus

or Global Conflict ., R.M. Gadbaw and T. Richards ed., 20-21 (1988). ~

22. So far not a single empirical study has been made of the alleged benefits of intelléc. .
tual property rights to developed and LDCs, although Burnstein believes that benefits
acerue to the LDCs; Burnstein, Diffusion of Knowledge- Based Prodicts : Appli- -
cation to Developing Economies 22 Econ. Inquity 612, 615-18 (1384).

23, _.A_mcu Pfanner, The Usefulness of National and International Protection of Inven-
tions, WIPO, The Use of Patent System by Industrialised Enterprises in  Developing
Countries ; 43, 51-54 (1982). S
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Studies suggest that the prospects for the industrialised countries to
retain a major share in the global mariket in the 21st century depend not.
only on their ability to stimulate technological innovation but also on

 efforts to ensure an orderly diffusion of that technology through appropriate

international legal machinery2* In the integrated world market, the ability
of the industrialised countries to maintain healthy trade balance, in the
face of cheap and non-traditional exports from the LDCs threatening the
industrial countries monopoly export sectors, depend in large measure on

- exports of intellectual goods, in the production of which the industrialised

countries Tetain significant comparative advantage.

An international market for “sounterfeit and pirated goods™ has
emerged from the lackadiasical attitude of the LDCs towards the intellectual
property system to protect the proprictory rights of creators, inventors
and trade-mark owners®® and deficiencies in this system, teal or perceived
has .not only reduced the share of the industrialised countries in the total
quantum of intellectual goods traded across the countries, but has alse
established 2 parallel market in competition, with the legitimate market for
products distributed in conformity with national and international intellec-
tual property laws® LDCs have become the principle beneficiaries of
this parallel market to an extent that it exacts a form of private foreign aid
from investors in OECD countries who defray the underlying costs of science,
technology and its innovations.*® )

While pressing for the inclusion of TRIPS on the GATT agenda, the
United States argues, interalia that intellectual property rights regime
including the Paris Convention are no longer instruments sufficiently res-
ponsive to modern- protective needs of intellectual property owners, and
consequently to the interests of the national economy of states party to
these conventions. Old conventions do not include sufficient enforcement
provisions and lack effective dispute settlement mechanisms, neither do
these conventions oblige member states to effectively comply with theit
obligations and implement the related treaty provisions.?® The United
States proposal refers to the carlier GATT of negotiating an international
anticounterfeiting code and secks to broaden the GATT competence to

Merger or Marriage ‘of

24, Gadbaw, Infellectual Property and International Trade :
27 per cent of United

Convenience, 22 Van, J. Transnatiopal L. 223-232 (1989),
States export contained an intellectual property component, 1d. at p. 232,

25. See generally, R, Hudec, Developing Countrles in the GATT Legal System  (1987);
see also, UNCTAD, Multilateral Trade Negotiations : Evaluation and Further
Recommendations Arising Therefrom, 12-13, U.N. DOCTD/227 {1979).

26. See Basic Framework, supra note 17 at 15, ) ,

27, See Piatti, Measures to Combat International Piracy, 11 European Intl. Prop. Rev.
239 (1989); Levin, What is the-Meaning of Counterfeting 7 18 Int'), Rev. Indus, Prop.

and Copyright L 435 (1987).

28. See, supra rote 21 at 2-3.
29. U.8. Proposal Tor Negotiations on Trade Related Aspects of Intellectual Property

Rights, 34 Pat. Trade Mark and Copyright J. (BNA) 667 (1987).
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include “trade related aspects of intellectual property. rights”. The United
-States suggested the conclusion of a new international treaty . the GAPT
sArrangement on Intellectual Property which should establish high stan-
‘dards for the protection and enforcement of intellectual property rights of
‘all kinds—inctuding patents for bio-technology processes and products,
‘patents for micro-organisms, copyrights for computer programmes, and

the protection of trade secrets and integrated layout designs. The parties
to such GATT arrangement should undertake to adapt their national laws
and enforcément mechanisms accordingly and they are to agree on a dispute
settlement mechanism that will provide for member states the possibility
of resorting to retaliation, including withdrawal of other GATT concessions
‘or obligations, against a state that fails to carry out om.moﬁ:aG its oE_mmsomm
under the GATT arrangement.®®

- The United States has sought to demonstrate its Homo_é to protect
intellectual property rights unilaterally also. The Omnibus Trade and
‘Competitiveness Act of 1988 pives ample latitude to the United States
administration to impose its own standards on other countries in protecting
intellectual property rights and makes the intetlectual property rights as

* principal priorities of United - States trade. policy.® Using the .special

T TR

31

powers conferred by super and special 301 of the Omnibus Frade Act, the
United States Administration named the- countries that are cm_.coim%
in their protection of intellectual property rights or that have imposed

‘barriers to market access and sought expeditious improvements in the pro-

tection of intellectual property rights and the prevention of piracy in those
couniries.** It appears that the goal of the United States is essentially to
harmonize international intellectual property law with United States laws
and practice and to introduce reciprocity into the international protection

o». intellectual property.®

" The other industrialised countries have not logged far.behind to United

30. .Pno:ﬁ reason for the United States interest in ::m area was, of course, the connec-

tion of iniellectual property rights with the trade in services which United States

wants to bring under the Umbrella of GATT. Sece Burg, Trade in Services : To-
wards a Development Round of GATT Negotiations Benefiting Both—Developing

and Industrialised States, 28 Harv. Int’L, J. 1 (1987).

Section 301 of the Omnibus Trade and Competitiveness Act of 1988. The central

theme of the Act is the need to promote 11.8. exports to reduice the U.S, trade deficit,

which was §. 710 billion in 1987 apd will be in the § 135-140 billion range for 1988;

. see introductory note by John H. Barton and Bart S. Fisher to US.: Omnibus Trade
-and Competitivencss Act of 1988, 281 ILM 15 (1989)

32. The USTR placed India, Brazil, the Republic of Korea, an,no. the Peoples woccc:n
of China, Saudi Arabia, H.Esﬁs and Thailand on the priority watch list and Seven-
teen other countries were put on watch list' : Argentina, Canada, Chile, Colombia,
Egypt, Greece, Indonesia, Italy, Japan, Malaysia, Pakistan, Phillipines, Portugal,
Spain, Turkey, Venezuela and Yogoslavia; 6 Int'l Trade Rep, (BNA) No. 22 at 719
(May. 13, 1989}, .

33. Hart, The Mercantilist's Lament : National Treatment and Modern Trade Negotia-
tions, 21 Y. World Trade 1, 37, 59 (1987).
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States mpa have shown equal determination and vehemence in Q:.o_oEm
Eﬁomooﬁ:mm property rights 3¢

H_._w GATT Syndrome

The GATT syndrome in intellectual property rights is not only reflected
in the constitution of the GATT but is equally evident from the manoeuvring
of the industrialised countries to bring TRIPS on the GATT agenda.
although essentially there are few articles in GATT whick refer to TRIPS
directly or indrectly.?®> GATPT—a hybrid and the stop gap in regulating
international trading relationships—having a membership of one hundred
countries is 'still a slender reed round which the fabric of international
trade has been so assidously woven,®  After negotiating seven internationul
tariff ahd trade rounds,® and especially after ihe conclusion of Tokyo
Round GATT found itself concerned with intellectual property rights
when Ministerial Declaration of the GATT contracting Parties called for an
examination of the counterfeiting goods in the world trade.® The Declara-

"“tion sought to déetermine whether GATT should take multilateral action

on the trade aspects of commercial counterfeiting and by 1985 although
general ‘consensus developed that trade in counterfeit goods was a reality
yet theré was no agreement as to whether GATT should take any action in
providing -a multilateral framework in that respect.®® However by 1986
the United States in collaboration with other OECD countries had
pursuaded the full GATT membesship to include in URMTN a mandate
for negotiations on trade-related aspects of intellectual property rights.

- Fhe mandate provided;

“In order to reduce the distortions and impedinients to international
trade and taking into account the need to promote effective and adequate
protection of intellectual property rights and to ensure that measures and
procedures to enforce intellectual property rights do not themselves become
barriers to legitimate trade, the negotiations shall aim to clarify GATT
provisions and elaborate as appropriate new rules and disciplines.”10

Initially this mandate was challenged by a significant rumber of LDCs
such as Indigtt and Brazil who contended that GATT is not qualified for

34, See, supra note 21 at 2.

35. Ibid., AL-26. .

36. John H. Jackson, World Trade and the Law of GATT mewv AK, Xoul, The ILepal
Framework of UNCTAD in World Trade (1977).

37. Geneva 1947, >:=now 1949, Torguay 1950, Geneva 1955, Dillen, 1960-61, Keunady
1962.67, Tokyo-1973-1979. For these rounds, see John H. Jacksen and Wi
J. Davey, H,\am.m_ Problems of International Economic Relations {1986),

38. Bee Thirty-Eighth:session at Ministerial Level : Ministerial Declaration Adopted on
- 29 November, 1982, GATT BISD 2%th Suppl. (1983), )

39. Sec Turnbull, Intellectual Property amd GATT : TRIPS at the Mid-fevm, LIt Pro-
perietory Rights ' 9 (1989},

40. For thé text of the URMTN, see supra note 8 at 583,

41, India submitted quite a few papers to URMTN in this area, such as Enforcement
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negotiating TRIPS, rather it is WIPO which is the appropriate forum fot
negotiating intellectual property standards and not until 1989 did the LDCs
agree to let negotiations on substantive standards proceed, reserving the
issue of the GATT’s competence to promulgate new rules.?? The indus-
trialised countries draft proposals to the Negotiation Group on FRIPS
stressed that intellectual property is a new negotiating area for the GATT

_and ““must evolve with changing economic conditions and confront new

trade policy”®®, and suggested specific recommendations on substentive
standards in the area of patents, trade marks, copyright, trade secret, and
semiconductor layout. These proposals further contemplated the 'man-
datory adoption of minimium national enforcement standards, including
provisions for border measures Q.w: import blocking and seizure), -pro-
visional remedies, and the expeditious resolution of disputes possibly a
independent GATT dispute settlement mechanism to resolve imtellectusa)
property disputes.® By Midterm Reviéw of thé URMTN in. Montreal in
December 19885, no worthwhile consensus on intellectual property frimie-
work was reached and by 14th May, 1990 Trade Negotiating Committee
{TNC) had adopted a draft text that merely restated the fundamental dis-
parity between industrialised the LDCs® reflected in' four approaches.
The four approaches were: . . ’ :

(@) The Chairman’s approach which conceives specification of reference

of Trade-Related Intellectual Property Rights—DOC, No. MTN, GNG/NGI11/W/
41; (1989). Applicability of the Basic Principles of the GATT and'the ~ Relevant
International Intellectual Property Agreements or Conventions, DOC. No. MTN,
GNC/NHI/W/{39, (5th September, 1989). Multilateral Framework for Inferna-
tional Trade in Counterfeit Goods-Doc. No. MTN, GNG 11/W41, (1989).

42, Trade Related Aspects of Intellectual Property Rights, including Trade in Counter-

feit Goods, GATT TNC DOC, MTN TN/7C (December 9, 1988) hereinafter referred -

as Montreal Text. . o
For US proposals, see Basic Framework, supra nore 17 at 1347; For EEC proposals,
see GATT DOC MIN., GNG/NG11/W/26 (July 1988); for Mapene§e proposal;

43

see supra note 17; For Swiss proposal, see GATT TRIPs DOC. MTN. GNG/NG11/

W25 (June 29, 1988). .

44, The GATT Codes after the Tokyo Round are using a number of independent settie-
ment mechanisms including the codes on anti-dumping and subsidies; see: Agreement
on Implementation of Article VI of the GATT (Antidumping) GATT, BISD : Twenty
sixth Suppl. Art. 15, 171 {1980) : Agreement on Interpretation and Application of
Articles VI, XVI and XXIIT (Subsidies) Id. Art. 13, 18 at 56. L

45, The URMTN Mid-term Ministerial Review took place in Montreal in December

1988, The um%oma of the high-level review session was to reach agreernent on broad

framework texts in the fifteen areas that are the subject of negotiations; these text

would provide the basis for subsequent and more specific negotiations on final agree-
ments; see GATT Focus 59 (1988); USTR, GATT Urugay Round Midsterm Agree-

ments Activised {April 8, 1989). , , : R

See, 5 In’t Trade Rep. (BNA) 1554 (No. 30, 1988); For the draft text; see Trade Rela-

ted Aspects of Intellectual Property Rights, including Trade in Counterfeif Goods;

GATT TNC DOC. MTN, TNC/7 (MIN) 21 (Dec. 9, 1988) Hnnn_.n.,mﬁ.nn -referred as

Montreal text; see also communications from Argentina, Brazil, India and other

LDCs ; MTN, GNG/NGI11/W/T1 (14 May, 1990). e

46
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points regarding the availability, scope and use of intellectual
property rights, in the light of the need to reduce trade Eo,c_aaw
arising from excessive, discriminatory or inadequate protection of
intellectual property.#?

. (b)) The LDCs approach that strongly reiterated opposition to the
negotiation of substantive standards.

() The United States approach for negotiating norms of substance ms.a
enforcement that reserved, however, the eventual format for insti-
tutional implementation.®®

(d) The proposal that appeared to reflect the Mdnwwnuﬁ Community and
Swiss Viewpoints that provided for negotiation of norms .Om %:um.
tance and enforcement without reference to a particular institutional
arrangement.5®

Although, agreement was announced in Geneva on a so called .mSEnéoh.w
text reconciling the above stated diverse approaches, yet th.a is no o.nomn
indication of a fundamental shift in LDCs opposition to the 5&53&;3
country intellectual property protection programume.

CATT Articles and Intellectual Property Rights

The generally recognised basic principles of Qmﬁ.ﬂ.mmo _.,:omﬂ.mﬁocﬁna]
nation treatment (m.f.n), national treatment, protection :.,.SHMmr. tariffs,
stable and predictable basis for trade, transparency, ”,Sa differential and
more favourable treatment of LDCs, The m.fin commitment under GATT

impaoses obligation on contracting parties.

Customs duties and charge of any kind imposed on importation, expor-

tation and international transfer of payments for imports ot exports: the
method of levying such duties and charges; all rules and wo:d&._:nm con-
nected with imporation and exporation, all matters referred to in Acrticle
111, paragraph 2 and Article 111, paragraph 4 {which cover internal taxes
and regulatory laws); and all of these apply only to products. Any advan-
tage, favour, privilege or immunity granted by any Contracting Party to any
product originating in or destined for any other no.,:E..m. aﬂm: be mnnop”aan
immediately and unconditionally to the like Qo.@;ﬂ originating ot destined
for the territories of all other comtracting partics. ,E:m ESQEQ of non-
discrimination as between countries applies to 385_"._:5:& ﬁm% in product
while in the case of intellectual property regume, it is the rights of persens
which are protected. The former is also concerned with border measuses
pertaining to physical objects, the latter mw. oodaﬂ.aaa with the protection
of intangible rights within national territories. It may, therefore, be

47. See, Montreal text, supra note 46 at 21.
48, Thid., at 22.

49. Ibid., at 22-23.

50. Ioid., at 23-24.
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concluded that thesc articles are clearly inapplicable to intellectual pro-
perty rights. However, the industrial countries whilé introducing TRIPS

in the GATT seem to suggest that m.fin treatment and obfigations

thereunder should apply to intellectual property rights also 5t

Article ITI of the GATT (National Treatment) concerns with, that once
products have been imported into a  country (that is to say, once they have
crossed the border and entered the domestic market), the imported products
will be accorded the same treatment as “like” products of national origin
with respect to matters under government control; such as taxation and other

regulations. Whether it is tax or non-tax aspects, the national treatment

obligation in GATT pertain to international trade in like products, and not
to persons. The Contracting Parties have recognised that “the national
treatment obligations of Article III of the GATT do not apply to foreign
persons or firms but to imported products.”® The principle of national
treatment is therefore equally inapplicable to intellectual property rights.
The industriatised countries want that this article should apply to intellectual
property in the same way as it is applying to importation and exportation
\om products across the couniries.

Article IX—Marks of Qrigin—attempts in its first five paragraphs to
ensure that marking requirements are not used to hamper international
trade unnecessarily or do discriminate between Contracting Parties. How-
ever, paragraph 6 of Article IX refers to preventing the use of trade names
in such manner as to misreptesent the true origin of a product to the detri-
ment of such distinctive regional or geographical names of products or the
territory of a Contracting Party as are protected by its legislation. This
article broadly suggests its application to promote the protection of intellec-
tual property rights.

Article XI of the GATF—General elimination of Quantitative Res-
triction-—deals with the basic proposition that where protection is to
be given to domestic industry, it should be extended essentially through
customs tariffs and not through other commercial measures. Inherent in
this principle is the recognition of the superiority of tariffs as 2 commercial
policy instrument in comparison to quotas, imports or exports licences or
other measures that prohibit or restrict imports and exports. This
important: principle of the GATT has no relevance for intellectual
property rights. .

Article XII—Restrictions to Safeguard Balance. of-Payments—in clause
(3) refers to expansion of international trade and Contracting Parties are
obliged to pay due regard to the need for maintaining or restering equili-
brium in their balance of payments on a sound and lasting basis and to the
desirability of avoiding uneconomic employment of productive resources.

51. Bee, GATT Activities ;: US Submission to the Neogotiating Group on Trade-Related
Aspects of Intcllectual Property Rights, including Trade in Counterfeit Goods, 2
World Intell. Prop. Rep. (BNA) 209 (November 1988).

52, GATT, BISD 30th Supplement 140 (1977),
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However, Articte XIT (3) (111), read with XVII.(10) requires that import
restrictions- employed to safeguard the balance of paymenis should not be
applied so as to “prevent compliance with patent, trade mark copyright or
similar . procedures.”

Article XX—General Exceptions—oonceive of certain measures which
can be excepted from the GATFT operation and allows Contracting Parties
to take measures for the enforcement of intellectual property rights that
normally would be inconsistent with the GATT. These measures must be
necessary to secure compliance with intellectual property laws and regulations
and may not be applied in & discriminatory manner or as disguised restric-
tions ont international trade. The substantive intellectual property iaw
being, enforced must be GATT consistent.

Article XX(d) does not oblige Contracting Parties to adopt any enforce-
ment measures; it only ensures that GATT obligations do not stand in the
way of effective enforcement of intellectual property legislation.

Articles XXII and XXIII — Consutation, Nullification or Impairment
of Benefits—could be related to intellectual property rights. Under the

" rule of consultation, all Contracting Parties have a right to be heard and

consulted in respect of any matter affecting the operation of GATT as well
as any other matter for which it has not been possible to find a satisfactory
solution, Therefore, the presumption is that GATT under the consultation
provision could take up the intellectual property questions. Article XXIII
can be invoked in any case in which a Contracting Party believes that its
GATT rights have been nullified or impaired by another Contracting Party’s
action or that the attainment of any objective of the Agreement is being
impeded as .w result of the failure of another Contracting Purty to carry out
its obligations under GATT; or the application by another Contracting
Party. of any B.@mmdﬁ whether or not it conflicts with the provisions of
this Agreement, or the existence of any other situation. If so satisfactory
adjustment is effected between the Contracting Parties, the matter may be
referred to the Contracting Parties and the Contracting Parties may comsnlt
the Economic and Social Council of the United Nations for finding out a
proper solution. 'Whether or not intellectual property rights could be
invoked under these articles is debatable, yet intellectual property riglits
dispufes have. been decided by the GATT under these articles. These
disputes concerned the United States Manufacturing Clause®, Section 337
of the United, States Tariff Act of 1930 (in two instances)® und Japanese-
labelling practices on 55 imported wines and alcoholic beverages.®

In a recant case of a different kind, the GATT Council agreed to setupa
panel to consider Brazils’ copplaint against measures taken by the United

53. See, United States Manwfacturing Clause : Report of the Penal Adopied on 16 May,
1984; Reprinted’in GATT, BISD, Thirty First Suppl. 74 (1983-84).

54. See, Conciliation : United States—Imports of Certain Automative Spring Assemblies :
Report of the Panel Adopted on 25 May, 1983; GATT, BISD Thirtieth Suppl. 107,
126-127 (1984): )

55. Ibid. -
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States in retaliation for alleged inadequate protection of United States patent
rights in Brazil.% -

The principle of according special and differential treatment-to LDCs in
order to promote their economic development is clearly recognised. in
GATT  Article XVIII of GATT, accordingly gives flexibility to LDCs for
introducing and maintaining restrictions for safeguarding the external

... financial position and for promoting the establishment of particular indus-

tries. Part IV of the GATT embodies certain commitments by the indus-
trialised developed countries for stimulating expansion of the export earnings
of the LDCs. In the Enabling clause, it has been provided that notwith-
standing to provisions of Article T of the GATT, Conctracting Parties may
accord differential and more favourable treatment to LDCs, without accord-
ing such treatment to other Contracting Parties. These provisions .Emu be
interpreted to the extent that LDCs should not be obligated to correspond to
the high standards of intellectual property rights of the industrialised
countries. - o
From these provisions it can be inferred that generally recognised prin-
ciples of GATT excepting transparency and differential and more favourable
treatment for LDCs, which have their own validity even otherwise ‘are cle-
arly inapplicable to intellectual property rights. Also, no GATT provision
obliges Contracting Parties to accord any particular level of protection to

_intellectual property rights or to enforce them to any particilar degree of

c.manzéaomm. The only GATT provision referring to intellectual property
rights, Avticle IX(6) as described above is limited in scope and the amount
of protection guaranteed by Article IX(6) requires that the substantive law
and the related enforcement measures be non-discriminatory as between the
products of different Contracting Parties and not operate so as to protect or
favour domestic products, except where enforcement measures o.ms be
justified under Article XX(d).

Less Developed Countries Responses

The LDCs responses to the GATT negotiations has been either hostile
or at best lukewarm. LIDCs initial reaction was that the industrialised
countries should not be allowed to change the existing international regime
of intellectual property protection to their detriment as it was beyond the
legal mandate of TRIPS negotiations in URMTN. The LDCs. mnoa?.ma the
existence of a clear mandate to negotiate trade in counterfeit goods, but
these negotiations should be restricted o the examination of the trade effects
of counterfeiting without entering into the discussion of “what constitutes
counterfeiting”.5® LIDCs omvo%n the attempt to transform the TRIPS

-56. See, Bliss, The Amendment to Section 301: An Overview and m:mmmmam w:.ﬁnwmo.m

for Foreign Response, 20 Law and Poly Int’l Bus. 0501, 516-517 {189)..

57. See, AK. Koul, supra note 36, Chapter 11. . .

58, Statement of Brazil to the Negotiating Group on TRIPS, including Trade in Coun-
terfeit Goods, (March 25, 1987). Gadbaw and Gwynn, Intellectual Property Rights

.
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negotiations into “an exercise to set standards of protection of intellectual
property rights or to attempt to raisc the levels of such protection under
existing multilateral agreements through the strengthening of enforcement
procedures.....”"" LDCs emphasised their strong support for the existing
international agreements administered by WIPO—the Paris Convention,
the Berne Convention, the Madrid and Lisbort Agreements and the Universal
Copyright Convention.®®- -~

The LDCs perceive that to bring TRIPS on the GATT agenda is an
attempt by the industrialised countries to control the diffusion of new techno-
logies of which they have a monopoly, as a weapon to establish both eco-
nomic and political leadership of the industrialised countries on the LDCs 8
The next goal of the industrialised countries would be to freeze the existing
international division of labour by way of the control of technology transfers
to the LDCs and as the Transnational Corporations (TNCs) are the mono-
polisers of intellectual property rights, these TNCs would automatically be
major beneficiaries.®

The LDCs reject the industrial countries philosophical claim and the
natural law theory of providing a firm basis to intellectual property on the
ground that it is “economic expediency” which has usually dominated the
philosophical and natural law considerations.® The prosperity and the
wealth of the industrialised countries arose and developed in absence of a
fully protected intellectual property rights in earlier periods of their economic
growth and the present debate is an attempt by the industrialised countries
to protect their assets and national wealth in the LDCs markets.®

The political economy of LDCs does not warrant a complete ban on
pirated works as these might be supporting the critical sectors of their,~
economy and exclusion of pharmaceuticals products from patent protection
may have resulted from conscious policy choice of lower drug prices.®® This
has been best stated in the words of Indira Gandhi, late Prime Minister of .

in the New GATT Round, in Intellectual Property Rights : Global Consensus, Global
Conflict ? 41 (R. Gadbaw and T. Richards eds. 1988).

59, Sce, Carlos Alberto Primo Braga, The Economics of Intellectual Property Rights
and the GATT : A View from the South, 22 Van'd J. of Tr. ‘Law 243 at 250 (1989).

60. These Conventions have briefly been discussed in the beginning of this article, Accor-
ding to India, WIPO is the appropriate forum for the negoiation of TRIPS; For

_ Indian Proposal, see GATT, ¢ Int'! Trade Rep. (BNA)} 933 (July 19, 1989),

61, Rostow, is there need for Fconomic Leadership 7 Japanese or U.S.7 75(2) Am Econ.
Rev. 285 (1985).

62, See AK. Koul, UNCTAD Code on Transfer of Technology : An Analysis in  Legal
Perspectives, 20 Foreign Trade Review 141-162 (1985); see also AK. Koul, The
MNCs : Bonanza or Sources of Illusions for the Economies of the Developing Coun-
tries 9 2 Review of Contemporary Law 11-30 (1981).

63. See, supra note 39 at 253, .

64. See Federick M. Abbot : Protecting First World Assets in-the Third World : Intel-
lectual Property Negotiations in GATT Multilateral Framework, 22, Va. J. of Trans-
national Law 689-745 (1989).

65. Id..at TI3.

i
f




v o o T L e b i

e B Lk

36 DELHI LAW REVIEW - voL. 14

India as *(T)he idea of a better-ordered world is one in which medical
discoveries will be free of patents and there will be no profiteering from life
and dealth.”%®

The LDCs assert that the assumed losses by the industrialised countries
is highly uncertain and several attempts to quantify the intellectual property
losses are highly extrapolated, rather it is the margin of profit which has
increased so nuch that the industrialised countries TNCs want more pro-
tection especially in sectors such as chemicals, pharmaceutical, computer
softwarc and entertainment (audio-viedeo).¥ Evidence shows that foeign
patents become vehicles of import monopolies in the LDCs, while locally
worked foreign patents seldom produce diffusion of technology much
needed in LIDCs, and thus recognition of foreign intellectual property rights
inhibits rather than stintulates local innovation 5

The LDCs as a group prefer to maximise opportunities afforded by
their present freedom of action under a loosely regulated international
Mtellectual regime to adjust their intellectual property laws to their own
developmental needs as the industrialised countries have done at their
earlier stages of development.
" TFhe LDCs should argue that intellectual property rights are the common
heritage of mankind and international minimum standards could be
negotiated only within the existing framework of WIPO wherein the demands
of the LDCs as New International Economic Order (NIEQ) paradigm are
adjusted. More specifically, the demands of the LDCs in reshaping the
international economic order should be met envuring a balancing of interests
between the recipient states and foreign patent owners; promoting actual
working inventions in the recipient countries and improving the conditions
for the transfer of technologe of fair terms, and for avoidance of restrictive
business practices.®

India’s Position in URMTN

At the beginning of URMIN .India™ strongly resisted the move of
bringing TRIPS on the agenda of URMTN. India argued that it is only
the restrictive and anti-competitive practices of the owners of intellectual

e
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has wide ranging implications for social economic, technological and deve-
lopmental aspects of LDCs, any principle or standard relating to intellectual
property should be carefully tested against such aspects.™ In essence, the
intellestual property system is monopolistic and restrictive  conferring
exclusive rights on their owners, patent protection is a mechanism for
advancing certain industrial policies and thus the countries at different stages
of development must retain the flexibility in their patent system to take into
account disparities in their economic development.” Even assuming that
patent system plays a part in promoting inventive activity and diffusion of
technical knowledge, the protection of the exclusive rights of the patent
owner is only one side of the coin. Experience of LDCs clearly shows that
a-patent systém can have serious adverse effects in sectors of critical impor-
tance to them, such as food productions, poverty alleviation, nutrition,
health care and disease prevention. The patent system can also have a
dampening ‘affect on the promotion of domestic research and development
and the building up of domestic technological capabitities, It is, therefore,
imperafive that the protection of the monopolistic rights of the patent holder
is adequately- balanced by the socic-economic and technological needs of
the nouﬁmww.u.

India mﬂc&._”rﬁ exemptions from patent protection in areas such as
pharmaceuticals, food products, chernicals, microorganisms, and agriculture
thachinery m.H..m methods must be permitted.  Every country should...be free
to determine both the general categories as well as the specfic products
sectors that it ‘wishes to exclude from patentablity under its national Jaw
taking into consideration its own socio-economic, developmental, techno-
logical and public interest needs. It would not be rational to stipulate any
uniform criteria for non-patentable inventions. applicable alike to indus-
trialised and developing countries or to restrict the freedom of developing

. countries to exclude any specific sector or product from patentability,™

India argned for permissive compulsory licensing, particularly in cases
of non-work, and argued especially for “licences of right” in areas such as
food, pharmaceuticals, and chemicals, where the conduct of the patent
owner will not be in issue i.e. licences will be automatically granted without

f ) judicial review. . The law of the host country would be used with references
property rights that can be considered to be trade related because they alone .

N distort or impede international trade. As the intellectual property system

00, See supra note 59 al 253, n. 46, T

67. See generally, supra note 64, 689-745,

68. See, A X, Koul, UNCTAD Code on Transfer of Technology, supra note 62 at 141-
l4a.

69, 1bid.

' to licencés of right to determine fair compensation and there should not be

a uniform patent term on grounds of developmental disparities,” .
~ With R%mo_w..a trade marks, India argued that foreign trade marks may
adversely affect the allocation of resources in LDCs and should be subject
to - regulation' it accordance with national developmental  objectives.
Whether a trade mark is “well known” should be determined on a country

7L, thid, Standards amd Principles, Paras, 3, 7, 8 and 17,
72, Id. para 1%9. .t 9,
" 73 Id, para 19 at 9,
74,14, para 38 3t 14, '
75. Id. para 43 at 16.- -

v i 70. India’s posilion in URMTN has been depicted in the papers submitted: by India to
X URMTN such as Enforcement of Trade-Related Intellectual Property, DOC. No.
MTN, GNG/NGI1/W/40 (1989} and the paper, Standards and Principles Concer-
ning the Availability, Scope and Use of Trade Related Intellectual Property
Agreements or Conventions. DOC, N. MTN, GNG/NGI11/W/39 (1989).
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by country basis. Trade secrets cannot be regarded as intellectual property
and should be dealt with by civil and contract law. Berne Convention is
“more than adequate to deal with copyright protection”. - Based on the

adoption of the Integrated Circuit Treaty, India concluded that Em. issue of

protection of layout has been already provided for and it is: now left for
implementation by the _signatories.” ’ R
Thus, in view of the foregoing points raised, India argued: “It would...

" not be appropriate to establish within the framework of GATT any new

rules and disciplines pertaining to standards and principles concerning the
availability, scope and use of intellectual property rights™" . -

India, on account of pressures applied by United States and being named
under- section 301 of the Omnibus and Trade and Tariffs Act of 1988,
accepted the principle of policing trade-related aspects of intellectual property
within the GATT.”® However, India made clear that it was referring to
measures that might be implemented at national borders, and not to the
negotiations of uniform intellectual property norms. Outwardly this
appears to be a concession on the part of India, yet it does not appear to
represent 2 basic modification of India’s objection to the negotiation of host
country substantive norms.”

The Negotiating Issues and the Future

As already discussed how GATT Constitution wag turned and twisted
to accommodate TRIPS at the behest of the industrialised countries and the
draft text adopted by the TNC, basically four approaches got reflected with
four major substantive negotiating issues carrying the fundamental disparity
and conflictual situations between industrialised and LDCs. These' issues
are:

(1) Substantive standards or norms of intellectual property protection;

{(2) Procedures under national law for the enforcement of intellectual
property protection;

(3) Dispute settlement procedures between parties to any eventual
agreement on TRIPS; and ) ’ o

(4) The relationship between GATT and other relevant international
organisations including WIPO, concerning TRIPS and the relation-
ship between an eventual agreement in the URMTN and the
existing intellectual property rights. : .

As regards substantive standards the LDCs are pitted completely against
the industrialised countries and some of the proposals to the TNC and

76, Id. para 44 at 16,

77. Id. para 47 at 18,

78. GATT, India Accepts Policing of Trade Related Intellectual Property Rights in MTN
Talks, 6 In't Trade Rep. (BNA) 1176 (September 28, 1989). '

9. 1bid.
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detailed above envisage negotiation of commitments for a wide range of
intellectual property rights such as patents, copyrihgt and related neigh-
bouring rights, trade marks, industrial designs, trade secrets, the layout
design of semiconductor integrated circuits, and geographical indications,
including appellation of origin. Since trade. policy is only a minor consi-
deration to the LIDCs, this author does not know the appropriatepess of
negotiating on standafds in the GATT context and how far these issues are
teally trade-related. It is also a fact that negotiating standards would
‘prejudice other complementary initiatives taken in WIPO or elsewhere.
The basic framework of GATT is to manage orderly trade across the boun-
daries and reduce distortions to international trade, the raising of intellectual
property standards may put obstacles to trade diserimination amongst the
countries. At best the URMTN should have addressed to trade distortions
or impediments arising from the abusive or loose use of intellectual property
regime. It is difficult to concede that higher levels of intellectual rights
would yield benefits to both—industrialised and LDCs.

So far as procedures for the enforcement of intellectual property uynder
national law are concerned, this author is not sure as to what shape the
enforcement of intellectual property rights in national legislation will take
place. In case a treaty is worked out under the auspices of GATT or as its
appendage, the problem of territoriality under international law would
definitely arise. In cae GATT Constitution is amended to incorporate
enforcement mechanism the settlement of disputes would egually be conten-
tious in addition to the problem of how to amend GATT. This author
believes that there is a need to-create a multilateral framework of rules and
disciplines on international trade in counterfeit goods which may take care”
'of most of the trade problems that have been identified in TRIPS negotia-
tions. REnforcement measures should not be allowed to amount to as
disguised restrictions on legitimate trade and there is a real need to look into.
this matter in more detail and intensively.

The igsue of the procedures for settlement of disputes between govern-
ments over their respective international legal obligations in gonnection with
‘intellectual property rights is two dimensional. The first dimension con-
cerns with the wide spread belief that public international law does not
provide an effective method of settling disputes between the governments
which is reflected more in international intellectual property regime. The
second dimension is the functional efficacy of GATT settlement of disputes
procedure and practice. This author does not believes that in the event
GATT settlement of disputes procedure is applied to TRIPS that may develop
a linkage between obligations on the standard of intellectual property
protection and rights to market access, through the possibility of authorised
retaliation which may ultimately not suit TRIPs.

The roles of WIPO, GATT and other international institutions dealing
with intellectual property rights are important issues both in terms of Juris-
dictional conmgruities as well as in building a future multilateral framework.
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WIPO needs to be further strengthened whereas GATT’s involverent should
be restricted to the minimum in the totality of the outcome of negotiations.
At best, one can conclude that these are complex issues which need to be
explored further in the complex international economic, social and cultural
phenemena, wherein the United States is trying to transiate its domestic
provisions into international standards, The future should take care of
enhanced intellectual property protection within or without the GATT
keeping in view the industrialised countries interests as well as accom-
modating the LDCs needs in an objectivé and realistic manner.
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'IMPLICATIONS OF THE LINKAGES BETWEEN
JUVENILE DESTITUTION, LABOUR AND
. DELINQUENCY FOR ‘JUVENILE JUSTICE’
. IN THE CONTEMPORARY INDIAN
C SOCIETY

B.B. PanDe*

T C<m2Fm..UmmﬂdddHOZu labour and delinquency are interrelated
phenomena.” But so far there has been little scientific exploration of the
linkages bétween one phenomenon and another. The main reason for the
lack of such critical examination of the linkages has been the dominant
ideology and the associated methodology that perceives each phenomenon
in isolation and organises around each ‘one of them formal as well as non-

" formal regimes designed to tackle the ‘problems’ in a piecermneal manner,

The preserit paper aims at establishing that there exists a strong linkage

. between juvenile destitution, labour and delinquency, that the linkage has

both positive. as well as negative implications, and that the formal approach
of dealing with edch phenomenon in isolation substantially limits the success
of the measures within each regime.

H..E_WZEZSGEofcézpmummdacﬁ_oz.?:woc_ﬂ
SO AND DELINQUENCY

 Juvenile Destitution

‘With appro :umﬁq 40 per cent of population below the age of 15 years,
India. is one of the féw countries with a large child population, According
to an expert estimate by the end of 1990 the child population would be
somewhat near 280-million or 36.77 per cent of the total population of 800
millient .0

, Qut-of the 280 million children approximately 40 per cent would fall
within below pioverty line population (the percentage could be larger, because
poor people tend to have larger families). Fhus, approximately 125 million- -..
children drawn from poor families, lower caste groups could be estimated
to be in different levels of destitution. In addition to these physically and
Imentally handi¢apped children could also be identified as destitutes. These

- juvenile destitutes may be located in rural areas, where they might constitute

seasonal Fvo.ﬁwogm, partially self employed in cattle grazing and wood
and grass gathering activities or be a part of the urban, marginal population
that remains perpetually unemployed or underemployed. However, in

*# Professor of Hmﬁ Faculty of Law Uaiversity of Dzlhi, D2lhi-110607, India,
L L.P. Ambannawar, Peprlation, Second India Stodjes (1975).
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view of existing socio-economic realities, particularly near total abseneé of
any kind of social security, every juvenile destitute is compelled to indulge in
some kind of paid (in cash or kind) work in order to avoid starvation. That
makes juvenile destitution and juvenile labour almost overlapping
phenomena. Furthermore, in view of the introduction of ‘the. capitalist.
mode of production in the agricultural sector, followed by mechanization,
_there is bound to be a significant inflow of rural juvenile destitutes to urban
areas, which in turn is likely to increase the number of destitutes substantially.

Juvenile Labour

Juvenile labour phenomenon is an invariable outcome of destitution and
poverty, because “child labour exists in inverse relation to the degree of
economic advancement of a society, country or region”.? The factor of
poverty leading to chitd labour may be associated with - indebtedness
of the family, unemployment of parents, jow wages. etc? "In addition
to this in certain situations child labour could also be an outcome of
agrarian pattern, caste system* norms of social obligation, parental atti-
tndes etc. Referring to the magnitude of ¢hild labour according to
the 1981 Census of India the child labour population was estimated

to be 11.20 million. But the National Sample Survey (32nd Round)
estimated. the child labour population in March 1983 to be 17.36° miflion. -

The Operations Research Group, Baroda (in 1983) estimated child labour

to be 44 million and the Concerned for Working Children; ‘Bangalore

in 1985 estimated the child labour population to be 100 million. The
vast difference in the child labour estimates ean be explained by the
variation in the definition of child labour. The Census of India 1981 relates
only to main child worker (those who have worked during the major part
of the year) and exchudes marginal workers (those who have not worked
duting the major part of the year).

A significant fact about child labour phenomenon is: that in the post-
independence development period the incidence of child labour has increased
in almost all occupations, as the Table 1 indicates.

Though the statistics reveals a decline in child labour in factories and
other industrial establishments, subjected to the child labour exclusion laws,
more suited to adult Jabour force, but in the same period a much larger
number of child labour has entered the unorganised sector where he faces
much worst conditions of work and economic returns.® &

2. Elias Mendelievich, Children at Work, TLO, Geneva, 1979, .
2. Mational Tnstitute of Public Cooperation and Child Development, Study of Working

Childver in Bambay (1978).
4. D.A. Naidu, “*Micro-determinants of Child labour : An Evidence frem Rural South

India”, Seminr on Child Labour and Health, {mimeo, 1982).

5. B.N, Juyal, ef af, Child Labour and Exploitation in Carpet Industry : A Mirzapur-

Bhadahi Case Study, Indian Social Institute, New Delhi, {1987).
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Table 1 Child Labous in Varjous Occupations (In thousands)

Qceupations . Year

1971 1981

Cultivationr-and Agriculture 8458 3786
i)

Livestock, Fisheries, Livestock 845 704
Mining, Quarrying and Construction 83 1056
Manufacturing, Processing, Servicing and Repairs 253 278
Other services 406 326

Source : Census of India 1971 and 1981,

Juvenile Delinquency

Unlike juvenile destitution and fabour, juvenile-delinguency is mainly an
Ec.mn phenomenon closely associated with industrialization and urbani-
zation. A significant feature of juvenile delinquency phenomenon is its
markedly low iacidence, both in absolute terms and also in comparison with
::w. total crime picture. Also there has been no appreciable increase in
%:n.mcmn@ rate in the last decade or two (see table 2). The official statistics
relating to delinquency and the overall telerant public attitude towards the
maladjusted juveniles (United Nations Social Defence Resecarch Institute
1984) qon?.b._w the finding that “delinquency is (at least relatively mmom_.\.m:mw
not a social problem in India, either in a behavioural or socictal-reaction
.manma:.a However, a notable feature - of Imdian jufeniie delinquency is
its mea relationship with Jow economic status families, According to
ommm_m_ statistics relating to socio-economic background of juvenile
delinquents, out of 1,65,451 juveniles apprehended in 1986, 50.6 per cent
wo_onmn..m to families whose monthly income was less than Rs. 150/-
{approximately 9 15.S. dollars). Similarly 41.4 per cent of the juveniles
apprehended were illiterate.” Such evidence regarding the low-income
family background of a majority of delinquents establishes a clear link
vm.ﬁénoz delinquency and destitution among juveniles.

IL BI-POLAR INFLUENCE OF THE LINKAGES

(&) Juvenile destitution: A cause and effect of juvenile labour. As a
wranwgonoaq. associated with underdevelopment and backward economy,
suvenile destitution is a notable cause of juvenile labour, both in the rural as

6. Qm.aaon A. Hartgen, et al., Deliguency in India (1984).
7. Crime in India 1986, National Crime Records Bureau, Ministry of Home Affairs,
Government of India, 1989 at p. 89,

Py
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Table 2. Total Cognizable crime mmder XPC, Juvenite Crime under IPC, Proportion of
Juvenile Crime to total crime and volume of Juvenile Crime per one

lakh Population
Yeuar Population Total cogni- Total Juvenile %, of Juvenile Volume of
i mitlions zable crime crime cases erime to total  Juvenile
{Fstimated cases nhder under IPC cogiizable crime per
mid-year) wc crime fakh of
population
1976 6133 10,93,897 37,015 3.4 6.0
1980 6063.6G 13,68,529 55,129 4.0 8.3
1981 690, 1 13,85,757 61,019 4.4 8.8
1982 705.2 13,53,904 59,345 4.4 8.4
1983 720.4 13,49,866 55,473 4.4 7.7
. .« 1984 737.6 13,58,660 42,803 3.2 5.8
1985 750.9 13,384,731 49,317 3.6 6.6
1986 766. 1 14,05,835 55,887 4.0 7.3

Soaree @ Crime in India, 1986, National Crime Records Bureay, Ministry of Home Affairs,
Government of India, at p. 66,

well as urban set-up. Ordinarily childhood is a life stage for learming,
education and full mental and physical growth. “But for the children drawn
from lower socio-economic strata, the starke survival reality is very different.
They must sell their labour power at an carly age to ensure physical survival
for themsetves and their families. This aspect of the linkage between
destitution and labour has become particularly crucial- in the post-inde-
pendence period, which has witnessed large scale increase in total child
labour population, particularly in the unorgamised sector. This trend is
also indicative of the continued impoverishment of the child population.
There is yet another aspect of the relation between the two phenomenona,
and that is child labour being a cause of destitution. The second aspect of
the linkage is indicated by child labour statistics in different states, parti-
cularly its relationship with literacy rate. The state of Kerala had the lowest
child labour population of 1.3 per cent of total child population in the
state, which also had the highest literacy rate amongst the Indian states.
This means the rate of literacy (an anti-thesis of destitution) and the incidence
of child labour are inversely related to each-othér. )
(b) Child labour exerting a positive as well as negative influence on deli-
’ nguency: Little scientific exploration has undergone to examine the linkage
between child labour and juvenile delinquency. The two phenomenon can
have positive, negative or neutral type of relationship with each other. A
traditional line of thinking holds that premature freedom associated with
child labour leads the child into delinquent ways.® It is true that certain

8. S. Banerjee, Child Labowr in India, Anti slavery Society London,
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pre-delinquent behaviours such as smoking, drinking and other vices might
be directly attributed to child labour in 2 large majority of cases, but
there is yet- no conclusive research {o indicate that child labour
encourages all forms of delinquencies. On the contracy the official report-
ing of almost uniformly low incidence of delinquency during a period of
steep rise in child labour indicates a negative influence on delinquency
rate. In the same vein a limited empirical study of the immates of a
juvenile institution in Delhi has cstablished a negative corrclationship.”

.E maam,.n.,EZOHEHENOWUMEHC<@ZHF§HOHmOrEEwc
: ‘ FORMAL REGIMES

From cﬁ.c,o.mm:ipm of this century there emerged a trend of identifying
the respective problems of juvenile destitution, labour and delinquency as
independent social - problems and develop around each formal regimes
comprising of policies, administrative measures and schemes, legal frame-
‘works, institutional structures and agencies. [Each of these formal regimes
in turn reflected: the ideas of the ruling class and the values and attitudes of
the society.. . :

The destitute juveniles were, at least in theory, subject to a wide and
diverse variety of measures concerned with their welfare, health and mutri-
tion, education and training, special measures for off-setting physical and

-mental handicaps, maintenance, guardianship and adoption etc. However,

till the 1970's, when the National Policy on Children, 1974 was formulated,
the formal regime concerning the destitute juvenile had no integrated common
approach in respect of the various destitution combating measures, Even
in respect of measure like education and training, which vitally influences
destitution as well as child kabour, the formal policy and performance was,
at best, half-hearted, Though in the three decades after 1950 the mumber

““of enrolment in ptimary education considerably increased, from 42.6 per

cent in 1950-51 fo 85.5 per cent in 1878-79, but the total enrolment of 90.3

. million in 1978-79 was far below the expected target of 170 million by 1991,

Furthermore; evert the limited success of this destitution combating measure
was oolﬂmm_,.mﬁ_%,.d:&oﬂi:& by high drop-out rates of the majority of
low caste, low income family children, of whom 63.1 per cent dropped out
before primary school level and 85 per cent before the middle school level.
On account of-its intimate relationship, with the system of production, .
child labour has been for a long time subjected to direct or indireet formal
measures. The earliest measure in this area was the Apprentice Act, 1950,
that authorised the training and apprenticeship of destitute and ocrphan
children under court orders. Obviously this measure indirectly legitimised
the child labour practice, which hitherto had remained confined to family
labour or debt- obligation labour, in the plantations and other industries.

9, Davinder wwmmm_ Juvenile Delinguents-in Delhi—An Empirical Aunalysis, (unpublished
LL.M. Dissertation, Faculty of Law, University of Deihi (1986).
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The vulperability of the child labour and the systemic compulsions of up-
holding certain humanitarian values led to the introduction of a variety of
measures relating to conditions of child labour, exclusién of child labour
from specific industrial enterprises and subjecting child labour to certain
migimum standards, Despite all those measures chitd labour, @w and large,
continued to remain at the mercy of market forces. That is why in the post
independence developmental phase the incidence of -child labour pheno-
“menon registered a steep rise. However, the formal regime continued to

assess the success of its measures on the official statistics registering a decline,-

either on the basis of a newly coined main child labour definition or on the
basis of decline in the organised sector only. For instance, as.indicated by

Table 3, according to 1961 Census for children. of 6-14 years there were 17 -

million workers, 47 million educants and 37 million idlers. In comparison
in 1971 for the same categories, the nurnbers oﬁmdmn&.ﬁo‘..: million, 46
million and 43 million respectively. This means that from 1961 to 1971 the
number of child labour in organised sector registered a shatp decline from

rose from 37 million to 43 million. The statistics give 1o, idea of the
reciprocal rise in the number of child labour in the unorganised sector.
The juvenile delinquents are subjected to most coruprehensive and
elaborate formal regime, which is inspired by the dual considerations,
often contradictory, of controlling the troublesome sections of. the child
population and securing justice to them (the recently enacted Juvenile Tistice
Act, 1986 appears to have tilted the balance in favour of the “Justice’ consi-
deration). Since the main emphasis of the earlier Clildren Acts, and now
the Juvenile Tustice Act, is to provide a comprehensive and exclysive juvenile

justice system not only for the delinquent juveniles but also: for many other.

categories of pre-delinquent (designated as neglected juveniles under the
Act) children, the problem of delivering ‘fustice’ in isolation has created
new dilemmas. The first level dilemma relates to- operationalizing the
‘Juvenile Justice’ notion itself. One view in this regard is to think of juvenile
justice strictly in terms of the limited section of child population that comes
within the ambit of the Act (which according to 1986 statistics comes to

TABLE 3 Number (io millions) of children aged 6-14 by activity in Tndia 1963-71

Workers Educants ) , Idlers:
Census Year AU
M F M F M F
1961 16.9 12.2 45.9 23.2 172 ¢ 64.6
1971 1.3 | 4.5 46.0 27.5 42.8 68.1

17 million to 11 million, but during the same period the mmber of idlers

Sonrces ¢ 1. All India Tables (One per cent sample data)
2. Census of India, 1961 part IT-A and II-B.
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1,65,451). But doing justice to this section in disregard of the existential
realities faced by the other sections of juveniles, who are compelled to remain
idle or driven to join the ranks of child labour, is neither desirable nor
Jogical, unless ‘Juvenile Justice’ is understood in very technical sense.

" Fyrthermore, the recent trend of extending the operational scope of the

juvenile justice law by. giving a wider meaning to neglected juvenile and

resorting to positive state action in regard to him, has further accentuated
_the dilemma of ‘Juvenile Justice’. The recent police action in respect of

juveniles living in and around brothels in Dethi would illustrate the point.
The police justification for arresting 112 male and female juveniles was that
the Juvenile Justice Act, 1986 contemplates positive state intervention in
order to save the juveniles from the pernicious and morally debasing
environment, even though some of the juveniles were living with their
prostitute mothers. Such a view of juvenile justice’ advocates institu-
‘tionalized approach to juvenile justice. But findings of significant studies
such as “what has been demonstrated is the persisting and enduring
positive influence of the family and culture in providing the cohesion and
solidarity necessary- for the prevention, control and treatment of juvenile
social maladjustment inspite of the nepative influence of poverty, over-
crowding, unemployment and urbanization” favour a clear and decisive
movement for 4 non-fustitutionalised approach to the problems.

10, United Za:.aﬂ. Social Defence Research Institute, “Juvenile Social Maladjustment
and Human Rights in the Context of Urban Development”, Publication No. 22,
Case Study No. 4, Rome, 1984 at p. 225,
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CAUSING DEATH UNDER THE INDIAN PENAL
CODE : A COMPARATIVE ANALYSIS

STANLEY YEo¥

SUMMARY

THE PRINCIPLES governing causal responsibility for the death of a
lwman being remain obscure and poorly developed by the courts. Clearly
thought out principles are required to achieve just and consistent results.
"Fhis article extracts these principles from case authorities and com-
mentaries from India, and other jurisdictions including England and
Australia. It advocates the use of the foresight test for causation
alongside the substantial factor test to resolve difficult cases involving
intervening causes. The proposal is also made for these tests to be

“expressed in the Indian Penal Code for the guidance of the courts.

The definition of culpable homicide under 5.299 of the Indian Penal
Code includes the requirement that D (the accused) had caused the death
of V (the victim)r 'Fhis is likewise an integral element of the offence of
causing death by a rash or negligent act under 5.304A. of the Code. In a
vast majority of cascs, the requirement of causation is clearly proven and
is resolved sub silentio. However, there are cases where a separate issue
of causation presents itself for determination. In some of these cases,
this issue may be unresolved because the prosecution decides not to proceed
with a charge of Lhe most sexious possible offence, such as where D assaults
V who dies when the driver of the ambulance he is travelling in collapses
from a heart attack. The issue of causation may also be sidestepped by a
court acquitting ID on the basis of lack of proof of the fault element such as
intention, knowledge, rashness or.negligence. Given its significance as a
legal requirement, however the law should be capable of meeting problems
of causation head on and resolving them in a clear, rational and consistent
manner.®

The framers of the Indian Penal Code did consider prescribing general
rules on causation but eveniually decided that the infinite variety of cases
made it “a matter to be considered by .the tritiinals when estimating the

* Senior lecturer in law, Cs?mnm.:w of Sydney, Australia. This paper formed the sub-
stance of a lecture at the Law Faculty, University of Delhi in November 1991,

1. The offence of murder, which is a species of culpable homicide, is spelt out in 5.300
of the fndian Penal Code.

2. As one distinguished commeniator has asserted, “it is a confession of failure on
the part of the lawyer if he is unable to give guidance on the operation of a m.ama
rule of great importance” : Professor G. Williams, “Causation in Homicide™
(1957} Criminal Law Review 429 at 438,
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effect of the: evidence in a particular case, not by the legislatute in framing
the generdl law”™.® This passing of responsibility to the courts was clearly
with Ea expectation that, gradually, a body of case law woutd develop
which would provide guiding general principles, as opposed to specific and
rigid rules, to determine problems of causation. Regreitably, except for a
handfui of cases, this appears not to have been fortheoming, with the Indian
courts mostly retreating into ad hoc judgments and avoiding the conceptual
issues ¢5ao&_nm causation which need to be tackled for general principles
to be devised.

This E.s&n wﬁaEb_,.m to extract the general principles governing criminal
responsibility for causing of death of a human being. In this exercise,
Indian decision will be considered wherever possible, but given their small
number, resort ‘will be made to decisions from other jurisdications, parti-
cularly to-English and Australian cases. Reliance on these foreign deci-
sions is @onﬁa&zn due to the universal nature of causation. As one writer
has put :..

- “Since in all forms of human society the recipient of the stimuli with
which criminal law operates {(to prevent crime} is the human psyche-
stimulable ¢< pains and pleasures or the expectation of cither, and

~intent upon’ guiding its master's purposes would it not follow that
cause-and-effect atiribution, as a means for the proper application

" of the stimulus, must be the same all over the world 7

This mm.mm:.:.wb fully accords with the .%::c.:m of the Code framers who

 infended ihe Indian Penal Code t0 be based on a “universal science of

G

_::mv_.cmmnoo.

As for textwriters, there is regrettably sparse analysis on causation to be
found in the Indian commentaries on the criminal law, these being mostly
taken up with a series of extracts from judgments with little more. This is
perhaps understandable in view of the poor lead given by the courts them-
selves. The universality of the issue of causation does, however, permit
us to refer to the writings of commentators from other jurisdictions.

Before we tan exiract any gemeral principle governing causation, the
purpose of the causal requirement must be properly appreciated. What
does the law seek to achieve by requiring proof that D caused V's death? -
Part I of this article deals with this question, Part I proceeds to present
the general principles of causation in the form of tests which determine
whether causal responsibility has been established In Parts IIl and IV,

3. Note M accompanying the first draft of the Jndian Penal Code (1837), p. 14].

4, G. Mueller, “Causing Criminal Harm® in Essays in Criminel Science (G. Mueller,
ed., 1961}, p. 174, Earlier on, the writer contends that tie criminal law serves
the one grand purpose of crime prevention.

5. Prefactory address accompanying the firs¢ dralt of the fudign Petal Code (1837),
v viji,
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these tests are applied to a series of difficult cases to assess their utility in
resolving problems of causation. By way of conclusion, the’ proposal is
made for a general principle of causation to be embodied in- the .Indian
Penal Code. ] ,A C

I. THE PURPOSE OF THE CAUSAL ENQUIRY .

Shortly stated, the purpose of establishing causationis to ensure that
only those who are found criminally responsible for the death of a victim
may be punished for such a serious consequence. Thus, the causal enquiry
is bound up with the overall enterprise of the courts of determitiing blame
or innocence for criminally prescribed harm. The courts have developed
a two-step enquiry to assist with this determination. The first step considers

whether the accused’s conduct contributed at all to the death, that is, whether

there was any physical or factual connection between D’s conduct and V’s
death. Obviously, should such a connection be wanting, the enquiry is “at
an end and the accused is acquitted. If a connection was present, the
enquiry moves to the second step which considers whether the connection
was sufficiently strong to justify imposing criminal responsibility. In line
with their respective functions, the first step may be described as factual
causation and the second step as imputable causation. “Throughout .this
causal enquiry, the primary focus is on causation by human agency,. speci-
fically, I's conduct. This accords with the phrase, “whoever causes death”
appearing in the relevant sections of the Indian Penal Code? The courts
are Eﬂowﬁo niot concerned with physical forces or conditions except (as
we shall later se¢) when they might be said to displace human causal
responsibility. )

With regard to factual causation, the enquiry does allow for 'V's death
to be the result of a combination of causes.” So long as D’s conduct was
necessary to the production of death, factual causation is established against
him. It should also be noted that no quantitative exercisé is conducted at
this level of enquiry. This is because when, say, two causes Were necessary
to produce death, it is impossible to state scientifically which canse contri-
buted the more. Certainly, the law does endeavour to wmnﬂ,.»,&: whether
one cause was more significant than another, but this is done in the second

stage of imputable causation and not at the initial stage of factual causation.®

At the level of imputable causation, the enquiry goes beyond a purely
factual determination to one involving a moral judgment. In the words of

6. Sections 299, 300 and 304A. See Raju’s Commentarics on the Indian. Penal Code
Yol. If (3cd. ed., 1973), p. 971 Of course, this does not exclude cases’ ér.ﬁ.o 2
natural event constituted an intervening cause: see Part IV of this article. :

7. For example, see 5. 299 illustration (1) where death occured due to-a combination
of actions by A {the accused) and Z (the victim) and illustration (2) where death was
due to the combined actions of A and B (a third party). .

8, MM.NE::»BP “Causation in Homicide® (1957) Criminal Law Review 429 at 431-
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the American Law Institute’s Model Penal Code, the death must be “not
too remote and accidental in its occurrence 10 have a just bearing on the
actor’s liability or on the gravity of his offence.”™ The word “just” indi-
cates that a moral reaction is called for in terms of whether V's death can
in fairmess be attributed to D. Hence, not all factual causes will be ascribed
with criminal responsibility;. only those which atéract moral blame will be
so ascribed. ‘TFhis assertion has been challenged by some comuientators
who arguethat the causal enquiry should be confined to factual causation,
with moral blame being 2ssessed under the fault clement of the offence,
namely, whether D intended, knew, was rash or negligent {as the casc may
be) in contributing to- V’s death. For example, in Kenny's Outlines of
Criminal Law, Professor Turner says:

““[f i5...reasonable to say that an event is cau sed by one of (the factually

necessary causes) if it would not have happened without that factor...

Under the modern conception of mens rea no hardship can result

from any fine drawn investigation of causes, since the more remote

the cause the greater the difficulty of proving that the accused person

- intended or realised what the effect of it would be.”°

According to Turner, D is criminally responsible for Vs death if a
factual connection between his conduct and the death was established and
he was found to have the mental state required for the offence.’* However,
this contention fails to properly reflect the complexity of the law on cau-
sation.!® Consider the case of D who strikes V intending to kill him. V
is killed while in hospital when & murse intentionally administers poison

to him. Under Purner’s aooﬁzﬁ D is liable for murder when this is not .

the law.'”” Something more elaborate than a simple combination of factual
causation and mens rea is therefore required to establish causal responsi-
bility in the criminal Jaw. TFhe secend step enquiry of imputable causation
meets this need.

9, Official Draft and Revised Comments (1985), s. 2.03(2)(b).

10. (16th ed., 1952), pp. 20-21. Cf. the following comment by the Code framers in the
prefactory address accompanying the 1837 draft of the Fudicor Penal Code at 141-
142 : )

Tt will require strong evidence to prove that an act of a kind which very seldom
causes death, or an act which has caused death very remotely has actually csused
death in a particular case. It will require still stronger evidence to prove that such
an act was contemplated by the person who did it as likely to cause death; but
if it be proved by satisfactory evidence that death has been so caused, and has been
caused voluntarily, we seec no reason for exempting the person who caused it from
the punishment of voluntary culpable homicide.”

11. See also Mamote-Kulang v R. (1964) 111 C.L.R. 62 at 67-68 per Taylor and Owen JJ
(High Court of Australia). "

12. See H.L.A. Hart and T, Honore, Causation in the Law {2nd ed., 1985), pp. 3590.391.

13. Turnet’s reference to mens rea is also problematic in respect of the offence of causing
death by negligence under 5. 304A of the Indian Penal Code since a subjective mental
state is not an essential element of that offence.
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Our discussion of Turner’s contention raises a related point, namely,
whether the enquiry into imputable causation should be devoid of any
consideration of mental processes. 1f may be argued that these processes
should be confined solely to the mens rea aspects of the offence.®® It is
contended that imputable causation can and does involve mental processes,
at least under the rubric of such concepts as foresight and estimates or
probabiiittes of risk. The function of imputable causation in determining
moral blame is surely facilitated by an enquiry into what an ordinary petson
in D' position could reasonably have anticipated to be the consequence
of certain of her or his conduct. Moral blame is readily attached to Iy if
the enquiry finds that an ocdinary person could reasonably have foreseen
v’s death as a likely consequence of such conduct. This, of course, is not
to say that these mental processes embodied in the causal enquiry serve 1o
replace the usual mens rea requirements of the offence.* The mens rea
element remains as essential part of the offence requiring proof, with the
mental processes contained in the enquiry into nmputable causation per-
forming a separate function. Fhat said, both the requirements of mens
rea and imputable causation constitute parts of the same overall objective
of determining criminal responsibility in a given case.

By way of summary of this Part, reference 'may be made to the case of
Nga Ba Min v. Emperor, o decision of the Rangoon High Court® D had
delivered several blows with a stick on ¥'s head. The wounds were not
of a serious nature and under ordinary circumstances; V would have fully
recovesed within a fortnight. After being treated in hospital, V was dis-
charged and returned to her village. As a result unskilful treatment she
received in the village and her own failure to keep the injuries clean, V died
from an abscess forming in the brain as a result of the wounds becoming
septic. The High Court ruled that I had not caused V’s death. Dunkley
I., delivering the judgment of the court, said:

“Ths learned Magistzate who Lried the case has rightly held that the
appellant cannot in any case be feld responsible for causing [VT's death,
Her death was duc 1o her own ignorance and the unskilful treatment
which she received in her village, and the injuries on her head were
only the remote cause of death. In order that a person should be
guilty of culpable homicide it is indispensable that the death of
deceased should be connected with the act of violence or other primary

14, Indeed, this seems to be the orthodox view, with causation assigned to the aclus
reus or physical clements of an offence, and all mental processes assigned to the
mens rea clement: see Howamrd's Criminal Law (5th ed., 1990), p. 35; P.  Gillies,
Criminel Law (2nd ed., 1990), pp. 32-33.

15. G. Mucller, “Causing Criminal Harm™ in Essays ix Criminal Science (G. Mueller ed.,
1961), pp. 178, 184-185; M. Marcus “Kills v. Causes Death” (1979) 85 Cri L.J.
57 at 59-60. Contra. Public Prosecntor v. Suryanavayanamoorty (1912) M. W.N,
136 at 142-143 per Sundara Aiyar J. (dissenting).

16. ALR. 1915 Rang. 418. The Iedign Penal Code was then part of the law of Burma.
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cause, not merely by a chain of causes and effect, but by such direct
" influenice as is calculated to produce the effect without the intervention
" of any donsiderable change of circumstances.”%’

“Some of the assertions contained in this passage require, detailed - dis-
cussion and will be considered in the succeeding Pasts of this article. For
now attention may be drawn to the judge’s application of the two-step causal

-enquiry. First, as regards factual causation, his Honous acknowledged

that a prima facie case of causation had been established since the injuries
inflicted by ID constituted a factual cause of V's death (albeit his description
of them as “the remote cause of death”). In this regard, his Honour aitri-
buted the factual cause of V's death to a combination of causes including
the. injuries inflicted by D. V's own lack of care, and improper freatment.
Moving on to ‘the enquiry into imputable causation, Dunkley I.'s use of the
phrase “be held responsible”.is noteworthy because it reveals that he saw
this u.mmaon. of the causal issue as involving not merely a purely factual enguiry
but ‘one requiring a moral judgment of the court. His Homnour held that,
on the facts, the injuries inflicted by ID were not ““a primary. cause” of Vs
death as théy were not of “such direct influence as is calculated to produce”
the death.:” The notion of “primary cause” connotes a substantial connec-
tion between ID’s action and V’s death while the word “‘calculated” implics
a mental ‘process linking D’s, conduct with Vs death. Tn the next Part,
these notions will be shown to be the two tests for establishing imputable
causation ds devised by the courts, namely, the substantial factor test and

II. THE TESTS FOR FACTUAL AND IMPUTABLE CAUSATION

With an understanding of the purposes of the causal enquiry, we are
now in a position to present the test for factual causation followed by those
for -imputable causation. We.are also able to critically evaluate the ability
of these various tests tc meet the purposes of the causal enquiry.

(1) The test for factual causation

The test for establishing factual causation is a straightforward one with
little controversy. If V’s death would not have occurred without Dr's
conduct, there is factual causation. This is sometimes described as the
“but-for” test, the question being whether V would not have died but for |
D’s conduct., Traditionally, D's conduct would be termed 2 sine qua non
(a necessaty or indispensable condition) of V's death. Conversely, if V's
death would have occurred whatever D did or did not do, factual causation
is not established and the causal enquiry is at an end.

Death being inevitable, conduct which factually causes V’s death metely
actelerates its arrival. To D’s argument that V would eventually have

17.. Ioid, at 418.-Esphasis added for the puspose of elucidation.
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died anyway comes the reply that Y would not have died on that particular
oceasion but for D’s conduct, A specific instance is covered by Explanation
1 to 5. 209 of the Indian Penal Code which states: e

“A person who causes bodily injury to another who is ngzam‘smmﬁ
a disorder, disease or infirmity, and thereby accelerates the death, of
that other, shall be deemed to have caused his death.” ,

Under this Explanation, D cannot deny having factually caused Vs
death by saying that V's pre-existing illness or injury would have killed him
evertually. To take an extreme example, T»’s administering 4 fatal dose of
poison to V thereby killing him instantly would be conditions sine qua non
of V’s death even-though V would have in any event died a niimute later
from an ailing heart® A more common example would be for D’s conduct
to have worked in combination with V’s pre-existing weakened condition to
cause his death earlier than when it would otherwise have occurred.” In-
such a case, both D’s conduct and V's weakened state would be sine qua
nons of Vs death.  As far as D's conduct alone is concerned, V would not
have died at the precise moment when he did but Tor such conduct,

The same response may be given to unusual cases where T’s conduct

prolongs V's life rather than accelerates his death® For' example, D~

stabs V $0 that V is too ill to travel on a plane and V dies of the stab wound
the day after the plane crashes with all abroad, I's act of stabbing é,ocE

still be a sine qua non of V’s death given that the enquiry- is whether V’s -

death would not have occurred when it did but for D’s conduct. -

There is an instance when the “but for” test appears inadequate. This

may be described as a case of multiple sufficient causation as ‘where A and B
both simultaneously and independently inflict fatal wounds on V. For
example, A might have shot V through the heart at the same momént when
B blew V’s brains out. In such a case, it would be inaccurate to assert that V
would not have died but for A’s act since V would have died as a result of B's
act, and the converse applies as well. However, the prevailing view sgems
to be that both actors have factually caused V's death.*®  ~ o

(2) The test for imputable causation

As may be expected, the greatest problems in causation are in-the realm
of imputable causation with its enquiry into moral blame and responsibility.
Due to the importance and complexity of the issue, the law ought to provide
general guidelies or tests to enable cases be dealt with i a just and
consistent fashion. Several cfforts have been made by the Indian courts

18. Hence this aspect of causation provides no defence to acts of mn"rmnm&w or n.._o_.nw.
kitling. . ,

19. See E. Colvin, *“Causation in Criminal Law'" ({989} 1 Bond Law Review 253 at 255,

20. 1.C. Smith and B. Hogan, Criminal Law (6th ed., 1988), p. 314; E, Colvin, “Causa-
tion in Criminal Law™ {1989) 1 Bond Law Review 253 at 255-256.°

Ao
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to devise appropriate tests for imputable causation, a prime example being
the following comment dealing with causing death under s. 304A: of the
Indian Penal Codé:-

“Po impose criminal liability under s. 304A. of the Indian Penal Code,

it is necessary that the death should have ‘been the direct result of a

rash and negligent act-of thé accused, and that act must be the proxi-

. mate and efficient cause without the intervention of another ne pligence.
[t must be the causa causans; it is not enough that it may have been

the causa sing qua non.2t

Dealing with the tests of “direct result’” and “proximate cause” together,
these are misleading since there may be several stages between the so-called
direct or proximate cause and V’s death. Suppose I sends poisoned sweets
to V who lives 2 great distance away and V dies upon consuming them. The
Jaw would hold D causally responsible for V’s death even though his act of
posting the sweets and V’s eventual death were separated considerably by
space and time.**  As for the test of “cfficient cause’, this is unhelpful since
every cause must by definition be effective—an act which is not effective in

_producing a result canmot be described as a cause of jt. The final test in

the above passage distinguishes factual causation from imputable causation
by describing the former as a ‘causa sine qua non and the latter as the causa
causans. While the distinction between factual and imputable causation is
laudable, the notion of causa causans is far too generous towards D in
requiring his conduct to have been the immediate cause.? As we shall see,
the courts have attributed causal responsibility to D even when some other
cause came between his conduct and Vs death.  Are there then any viable
tests for imputable causation? There appear to be two such tests, what
may be described as the substantial factor test and the foresight test, To the
first we now turr. : .

The substantial factor test:® The best known cxample of this test is
contained in the English Court of Appeal case of R. V. Smith?*" D had
stabbed V who was then rushed to hospital. Omn the way, V was dropped
twice and at the hospital he was given improper treatment which could have
affected his chances of recovery. It was held that imputable causation was
to be determined by whether the original wound inflicted by D on V was

21. Emperer v. Omkar Rampratap 4 Bom. LR, 679 at 682 per Lawrence Jenkins I. and
cited with approval by the Indian Supreme Court in Rarngawalla v. State of Maharash-
tra ALR. 1965 Supreme Court 1616 and in Mulani v. Srate of Maharashra ALR.
1968 Supreme Court 829. See also the Supreme Court case of Sudershan Kumar
v. State of Delly (1975) 3 5.C.C. 831 which spoke of a “direct cause” of death in
case of murder. .

22. G. Willlams, Textbook of Criminal Law (2nd ed,, 1983), p. 381, -

23. Cf. the expression “causa causael causants” which denotes a proximate but not an
immediate cause. The distinction appears in Moss v. Cunliffe 2 Rettie 662 (1875).

24. Sometimes described as the substantial cause test or substantial connection rest.

24A. RV Smith (1959) 2 QB 35.
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“gtill an operating cause and a substantial cause” of V’s death. Many
Australian courts have adopted this test, the most precise statement being
made by the South Australian Court of Criminal Appeal in Hallett v, R:-

“The question to be asked is whether an act or a series of acts (in
exceptional cases an omission or series of omissions) consciousty
performed by the accused is or are so connected with the event that it
or they must be regarded as having a sufficiently substantial causal
effect which subsisted up to the happening of the event, without being
spent or without being in the eyes of the law sufficiently interrupted by
some other act or event.”?s

This test seems of late to have been watered down by some case autho-
rities to a requirement that D’s conduct must simply have been more thau
a purely trivial cause of ¥'s death, that is, a de minimis contribution.*®

*Instances of this may also be found in Indian decision. In the Punjab High
Coutt case of Emperor v. Gul Shah, four persons joined in beating V.27 Two
_of them inflicted fatal blows on V’s head after which the other two, ignorant

" of the mortal injuries already inflicted by their comrades, struck slight blows’

on V’s body. The court held that these slight blows were insufficient to
cause V's death. In In re, Munusami, > had throttled V to the extent of
breaking V’s hyoid bone?® Nevertheless, V had survived for another
24 hours and was able to talk and eat during that time. In the ligat
of medical expert opinion, the Madras High Court doubted whether V had
died of asphyxia through throttling. The court efiectively held that even
if the throltling might have been a sine qua non of V’s death, it was too trivial
a cause to render D causally responsible for the death. =~

The substantial factor test does constitute a useful general guide for
determining whether D's conduct should attract moral blame, I's conduct
would have to sufficiently contribute to V’s death before causal responsibility
will be imputed to ).  Below a minimum level of contribution, D’s conduct
would be too insignificant to warrant exposing him to liability for V’s death.
The test is clearly wide enough to account for the infinite variety of homicide
cases where causation is an issue. Accordingly, the test minimizes the danger
of forcing results which might be regarded as overly hash or unduly lenient

according to popular perceptions about moral blame for the occurrence of

results,?®

25. (1969) S.ASR. 141 at 145, . .

26. For example , see R. v. Hemnigan (971} 3 All B.R, 133 at 135 per Lord Parker C.l;
R.v. Cato (1976) 1 All E.R. 260 at 265-266; Smithers v. R, (1977) 34 C.C.C. (2d)
427 at 435; R.v. Malcherek {1981) 2 All E.R. 422 at 428; R.v. Annakin (1987) 37 A.
Crim. R. 131 at 148-149, . : ' : e

27. Emperor v Gul Shelr (1914) 25 L.C. 1005.

28, I re, MunuSami 1971 Cri, LJ. 957. -

29, D. Karp, “Causation in the Model Penal Code™ {1978). 78 Colwnbia Law Review

* 1249 at 1263-1266, EEE : .
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However, ‘the test has several drawbacks. First, it is retrospective in

- nature involving looking backwards from Vs death to determine whether

D’s conduct was a sufficiently substantial contribution to the death, Such
an enguiry {ails to account for the mental processes which could resaonably
have been’ expérienced by an ordinary person in D's position concerning
the likely consequences of her or his action on.V. To cater for this pers-
pective, the test would have to be prospective in nature, looking forward
from the oo.waﬁc@ towards the result. The relevance of such mental pro-
cesses to the determination of moral blame has been noted in Part 130 This
lack in the substantial factor test means that it will not be as keen a test
as one which' features these mental processes. Another drawback of the
test is:its inability to provide clear and rational guidance in cases involving
intervening cauises.® Suppose that D injures V who dies not solely
from the injury but through the intervention of V's own act, a third party’s
act or an event of nature. ¥V might have refused medical treatment which
was readily available and would certainly have saved her life; or a dootor
might have operated unsuccessfully on V killing her in the process;-or an
earthquake may have buried V alive as he lay where I had left him. Other
than a call for intnition to apply, the substantial factor test Is not sufficiently
sensitive to assist in deciding whether D's conduct remained a substantial
cause-of V's death or whether it had been overwhelmed by the later inter-
vening causé. Thus we find in the pronouncement of the test in Hallett,

" cited earlier, the meagre comment that ID’s conduct had to have “a suffi-

ciently substantial causal effect which subsisted up to the happening of
[V’s death],...without being in the eyes of the law sufficiently interrupted
by some other act or event” . The statement does not explain how a court
is to decide whether “in the eyes of the law” an intervening cause has over-
ridden the injury inflicted by D. There is, however, another test of impu-
table causation which does not suffer from these drawbacks, namely, the
foresight test. . ,

. The joresight test: Tnis test has received far less recognition in England
and Australia than the substantial factor test. By contrast, more Indian
courts seem to Nave subscribed to this test than the substantial factor test,
although there is still very much further to go in its refinement and use tn
India® The test requires the court to consider the following question:
when D acted in the way he did did he actually foresec or could he have

reasonably foreseen 'V’s death as a likely comsequence of such conduct?- --.

Hence, :the test is prospective in nature, looking forward from D's position
at the time when he acted to the consequence of his action. Furthermore,
as its name suggests, the foresight test takes stock of the mental processes

30, See above, 4. : .

31. Thié is sometimes described as the doctrine of novus actus. interveniens.

32, (1969) 8,A.S.R. 4] at 149 and fully reproduced in the main text accompanying note
25 above. : : -

33, Several of these Indian decisions will be discussed in Parts IiT.and: IV of this article.
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linking D’s conduct with the result, such processes being either subjective
(I’s actual foresight) or objective (an ordinary person’s reasonable. fore-
sight) as the case may be.

The case of Yohanan v. State of Kerala contains a good example of the
foresight test under Indian law® D had stabbed his wife in the back with
a penknife which injured her spinal cord resulting in paralysis of her lower

_limbs and of the bladder. She died seven months later after being bed-

ridden throughout and developing cystitis and bedsore. In finding D’s
act of stabbing to have been an imputable causc of Vs death, the court
said :— : '

“There is no indication of any unexpected intervention, and as obser-
ved by Mayne at p. 469 of his Criminal Law of India, 4th edition,
‘any act is said to cause death within the meaning of s. 299, when
the death results either from the act itself or from SOmMe CONSEqUEences
necessarily or naturally flowing from that act, and reasonably con-
templated as its result.”®

This statement has been cited with apparent approval by .mozmm& leading -

Indian commentaries.?® The words *‘reasonably contemplated” is clearly
another way of saying that the result was reasonable foreseeable. As for
the phrase “‘consequences necessarily or naturally flowing from” D's act,

reference may be made to the following comment by .9« Privy Council in

the celebrated case of The Wagon Mound:—

“Jf it is asked why a man should be responsible for the natural or
necessary or probable consequences of his act (or a similar descri-
ption of them) the answer is that it is not because they are Tatural
or necessary or probable, but because, since they have this ‘quality,
it is judged by the standard of the reasonable man that he ought to
have foreseen them.'¥ _— ,

While this is 2 civil case involving the tort of negligence, nevertheless
the pronouncement on the foresight test is equally applicable to the causal
enquiry under criminal law.® o o

Tt is to be observed that the foresight test embodies the quality of rea-
sonableness. Several features of the test may be gathered from this, First,
the quality of reasonableness turns the test into a practical enquiry. The

34, ALR. 1958 Kerala 207.
35. Ihid, at 210 per Raman Nayar J.

6. For example, Gowr's Pental Eaw of India, Vol. TIL (10th ed,, 1983), pp. 2222-2223;

Nelsor's Indian Penal Code, Vol. IL (Tth ed., 1983) p. 980; Raji’s Commenlaries on
the Indiamt Penal Code, Vol. Tf (3rd ed., 1973), p. 974. e

37. Overseas Tankship (U.K.) Led. v. Merts Dock and Engineering Co, Led. (The Wagen
Mound) (1961) A.C. 388 at 423 per Viscount Simonds. TR

38, See R.v. Knutsen (1963) Qd. R, 157 at 173,
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forseeability of harm is not to be considered in isolation but in the context
of all the circumstances prevailing at the time which an ordinary person
would have taken into account. As Professors Hart and Honore put it:
«Reasonable foresight, in relation to culpability, is therefore a practical
notion and we may term the harm, the risk of which is sufficient to influence
the conduct of a prudent man, ‘foresceable in the practical sense”*® Next,
by conjoining ‘‘reasonable™ with “foresight”, the test means to delineate
between normal and abpormal consequences with D being made causally
responsible for only normal consequences. In other words, the notion of
reasonable foresight enables the court to exempt D in a case where his
conduct led to an unusual or unpredictable result,*® Tn much the same way,
the test distinguishes the intervening acts of responsible actors from those
of non-responsible ones. By responsible actor is meant a person who acts
independently and freely with full knowledge of the risks involved in his
actions.#t Conversely, a non-responsible actor is a person who may be
ignorant of the risks involved or may be aware of such risks but performs
the action under pressure from some source. The reasonable foresight
test tends?? to attiribute causal responsibility where a non-responsible actor
is involved and not in the case of a responsible actor. An explanation for
this is that the actions of a non-responsible actor are more reasonably fore-
sceable since they stem from the constraints of ignorance or pressure, On
the other havd, the actions of a responsible actor are far less predictable
given their free and independent character.®® Thirdly, reasonableness
denotes that the test is meant to be broad and flexible in application, as
opposed to being a narrow and rigid test. Thus, the testis concerned with
the foreseeability of the consequence (such as V’s death) and not with the .
foresceability of the manner of its occurence. In the same vein, the test
would accept as a foreseeable consequence any one of an infinite mimber
of possible consequences so long as it was the kind of outcome which would
not cause surprise.t . )
Each of the above aspects of the test lend themselves to the determina-
tion of whether, in a given case, it is morally just or fair to impute causal
responstbility to I for V’s death. In sum, T is made causally responsible

39. H.L.A. Hart and T. Honore, Cawsation ir the Law (2nd ed., 1985), p. 263.

40. G. Williams, Textbook of Criminal Law (2nd ed., 1983), p. 388,

41. This concept is adapted from H.L.A. Hart and T. Honore Causation in the Law (2nd
ed., 1985), pp. 326-318; and G. Williams, Textbook ef Criminal Law (2nd ed,, 1983),
pp. 393-396.

42, This word is used deliberately here to denote that this aspect of the foresight test
does not always o.vnnwﬁ in the way suggested in the discussion. This will be horne
out in various cases considered in Parts XII and IV, .

43. Professor (. ‘Williams offers another explanation for holding that the actions of a
responsible actor severs the causal connection between I's conduct and the eventual
harm. What such an actor does should be regarded as his own responsibility and
not as having been caused by other people: Textbook of Criminal Law (2nd ed.,
1983), p. 391,

44, Williams, ibid, p. 389.
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for those normal or predictable’ consequences of his conduct as assessed
in a practical and general way, As we shall see'in Parts Il and 1V, these
qualities make the foresight test much more effective than' the substantial
factor test in resolving difficult problems involving intervening causes.
Part III covers a selection of cases where V in some way contributed to
causing her own death, while Part IV includes cases where a third party or
natural event contributed to the death. In each case the question for deter-
mination is whether D, who had caused the original injury to V, m:o:E be
imputed with causal respensibility for V's death,

II. WHERE THE VICTIM CONTRIBUTED TO HER OWN DEATH

Unlike in the Jaw of torts, ¥'s contributory negligence in causing her ,

own death is imumaterial as a aamnaoo in criminal law. - However V's contri-
butory negligence could in cerlain circumstances break the causal connec-
tion between D’s conduct and V’'s death. Besides being negligent, V might
fhave oo_:.:g:na to her own death By having a special sensitivity which
rendered Ler mote prone to death than usual, We shall consider four
cases where V¥ contributed to her oé: aow:r

(1} where V was ignorant of the danger created by D when she tock the
" action causing her own death;
(2) where V knew of the danger created by I but took the aclion causing
" her own death under pressure from D;
(3) where V knew of the danger created by D and mme or <oE:E:E
took the action causing her own death;
(4) where V dies from the danger created by D due to a special ow un-
usual sensitivity she suffers from.

(1) ¥'s ignorance in causing her own death: The Madras High Court case

of Public Prosecutor v. Suryanarayanamurty provides an.example of such
an occurrence.™ D met N in a house and gave some poisoned sweetmeat
to N with the intention of killing him. Not liking its taste, N threw the
remainder of the sweetmeat on the spot. 'V, a § year old child who lived
n sﬁ house where the meeting ocourred, retrieved the sweetmeat, ate it and
died of the effects of the poison, The court held D causally responsible for
Vs death by relying on the following illustration :

“For instance, if A mixes poison in the food of B, with the intention of -

kitling B, and B eats the food and is killed theteby, A would be guilty

of murder, even though the eating of the poisoned food, which was a

voluntary act of B, intervened between the act.of A and B’s death. So,

here the throwing aside of the sweetmeat by [N] and the picking and

the eating of it by [V] cannot absolve the accused from responsibility
.. for his act.”4¢ o .

45, (1912) M.W.N. 136,
46, Ivid, ay 149.
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The court. then .nxvuonma several other hypothetical cases to illustrate
the point-that the issue of casation very much depends on the particular
facts, One such was as follows:

. “[SJuppose -N, either suspecting that the sweetmeat was poisond or
merely thinking that it was not fit to be eaten, threw it away in
some unfrequented place so as to put it out of harm’s way and [V]
happening afterwards to pass that way picked it up and ate it and
was killed, the act of the accused in mixing the poison in the sweet-

. meat could in that case hardly be said to have caused her death.”"%7

The conclusions reached by the court in respect of these various fact
situations are intuitively correct, But more than mere intuition is required
if the important issue of imputable causation is to be justly and consistently
worked out by the courts. This is where the tests for imputable causation
come into play, Dealing first with the case where B partook of the food
which’ A had poisoned, the substantial factor test would comclude thai' A’s
act of poisoning the food significantly contributed to B's death and, accor-
dingly, A is causally responsible for the death. Applying the foresight test,
the same conclusion is reached but via a different route. A would be held

‘either to have actually or reasonably foreseen that B might die as a conse-

quente of his action. B's death by poisoning would, in the circumstances, be
Hommam.a as a normal outcome of A’s conduct. Fusthermore A's aware-
ness that B was ignorant of his food being poisoned, would add his reasonable
expectation that B would eat it, The two tests apply in the same way to the
actual facts in Suryanarayanamurty. IP's poisoning of the sweetmeat
would be regarded as a substantial contribution to V's death, and the death
would be a reasonably foreseeable result of ID’s action given that he had
applied it to an appetising sweetmeat and that V was a child living in E.o
house where D had given the sweetmeat to N,

We consider next the case of N who has thrown the sweetmeat in an un-
frequented place which is chanced upon by V who eats it and dies.*®* In-
voking the substantial factor test, it is by no means certain whether D’s
poisoning of the sweetmeat still constitutes a significant contribution to V’s
death. The only fact supporting the conclusion that 1)’s conduct was no
longer a substantial causal factor is N’s action of throwing the sweetmeat
away in an unfrequented spot. But the test fails to articulate precisely the
reason why N’s conduct should be regarded as so substantial as to over-
whelm the -causal contribtion by D. By contrast, the foresight test provides
a ready explanation by noting that D could not have reasonably foreseen that
v might mﬁm.go sweetmeat in the unfrequented places® Vs act of finding

47, Ibid, at. Eo : ,

48, Such a dase has been described as Esu_sbw an unexpected twist™ : see G. Williams,
.Hmk%%.w of Criminal Law (2nd ed., 1983), pp. 386-387. :

49. Of ‘course, I 'might reasonably have foreseen that N might. reject the sweetmeat
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and’ eating the sweetmeat would, In the particular- circumstances, be an
abnormal or unexpected occurrence which D should not be made causally
responsible for.® Thus we find the foresight test possessing a sharper
capacity than the substantial factor test for analysing and arriving. at a
mordlly just result. . , .

(3) V under pressure to take action causing her own death: There is a

. cluster of cases from various jurisdictions, including India, in-which V dies

as a result of taking steps to escape from ‘an vicious attack by D5 For
instance, V may have jumped from a high spot, ot from & fast-moving vehicle
and died on impact with the ground. The principal ruling from these cases
is succintly stated in Halsbury's Laws. of England:- .

“Where a person attacks or ,.»E.nmﬁnnm to atiack another and compels
the person attacked by bodily force, or jinduces him by a well
grounded apprehension of immediate serious violence, to do some act
which directly results in his death, the person attacking or threaten-
ing to attack is guilty of murder.”® -

The point which attaches causal vesponsibility on D for Vs death is
clearly because V's act was motivated by a “well-grounded apprehension of
immediate serious violence” from . This is really an inelegant way of
expressing the foresight test since the focus is on the reasonableness of V's
apprehension of violence when it should properly be on I)’s reasonable
anticipation of V’s efforts to escape. . : oL
" The right focus was made by the Mysore High Court in the case of
Basappa v. State of Mysore™ ¥V had jumped from the roof of a house
after the two accused inflicted axe wounds on him. The court was prepared
fo hold thie accused causally responsible for V's death even assuming that
V had died from the fall rather than the axe-wounds. The couits’ basis for
this holding was that the “deceased jumped from the roof as a direct result
of the cuts given to him. It was a normal and necessary consequence. of the

_and dispose of it in a particular way. But this m=<o_<o.m..w separate .ﬂc.a.m:o.: COTCer-
ning the acts of third parties which will be discussed in Part Iv. : e

50. The fact that ¥ was a noa-résponsible actot in that she was ignorant of the poison’in -~

the sweetmeat does not make it any more foreseeable that she might find it in the

unfrequented spot. Here then is an instance when the difference between the con-

duct of a responsible actor and that of.a non-responsible actor is of ho consequence.
Cf. see Part IV for N as a responsible or non-responsible intervenor, =
51 For example, see R.v, Pirts (1842) C.& M. 248, 174 E.R. 509; Ro, Grimes (1894)
15 L.R. (N.8.W.) 209; R.v, Hickman (1831} 5 C, & P. 151, 172 ER. 917; R.v. Halli-
day (1889) 61 L.T, 701; R.v Martin (1882) Q.B.D.; Rv. Curfey (1909) 2 Cr. App.
R:'109; Basappa v, State of Mysore AIR 1960 Mysore 228; R.v.. Roberts (1971) 56
Cr. App. R. 95; R, Mackie {1973) 57 Cr. App. R. 453; Joginder Singh v. State of
Punjab 1979 Cxi. LJ. 1406; D.P.P. v. Daley [1980] A.C. 237; R.v. Royalf (1989) 41
A CHM. R 4T o e en i n e ’
52 Vol. 13 (ird ed) p. 5720 - S Lo
537 AIR 1960, Mysore 230. T
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»8 Applying the -pronouncement in The Wagon
Mound éited earlier, since V's jumping to his death was & natural, necessary
‘or @aodamzm consequence of D's conduct, D -ought to have reasonably
focus on D's foresight rather than V's conduct
also appears in Raju's Commentaries on the Indian Penal Code where, lmme-
diately following the sitation of the earlier menfioned passage from m&hmxﬂ_.
the learned commentator felt the need to add the rider that “the act which

resulted in death must be the natural consequence of the acts or conduct of
wacawocon:.z

The clearest statement of the

‘acts of th¢- appeliants.

foresight test in this cluster: of cases is,
however, to be found in the English Court of Appeal decision in R. v.
-Roberts5 T was driving V from a parly when he made sexual advances
towards her and said that he had beaten up girls who had refused him.
V jumped out of the moving car and was injured. The court held :.:: D
‘had caused her injury stating that: -

he natural result of what the alleged "

¢ that it was something that could -
he consequence of what he was

“The test is: Was [the injury] t
- agsailant said and did in the sens
reasonably have been foreseen as t
saying or doing 7%

Due to the quality of reasonableness embodied in the foresight test D will
%¢ held liable for V’s harmful action to herself so long it fell within a range
_of possible actions which would not have surprised an ordinary person in

D’s position. This, in the English case of R. v. Pitls, V had drowned Ern“
he slipped into a river inan endeavour to escape from 1D’s murderous m..ﬁ.mzz. y
The court instructed to jury to regard I as having caused V's death if they
were satisfied, not that B's method of escape was the only raeans open to
him, but that it was such a method as a reasonable person might take. This
may be contrasted with the Tndian Supreme Court decision in Jaginder Singh
and other v. State of Punjab® 'V had jujped into a well in order to escape

appellants who were intent on- assaulting

from the close pursuit of‘the two '
him. V's head hit a hard substance in the well and drowned. The court

54. Ibid. at 229.
535, The full pronouncement appears i
56. Yol. If (3rd ed., 1973), p. .w.:w.
37, {L971) 56 Cr. App. R. 93
58, Ihid., at-102 per Stephenson,

n the main text accompanying note 37 above.

L.J. See also the New South Wales case of R.v, Anntakin
(1987) 37 A: Crim. R. 131 at'148, where the following direction was upheld on appeal:
““When there is some intervening factor, that is something which happened between
the act of the accused and the death, such as jumping out of the window (10 escape
D's assault)...the question is whether that intervening factor, as it mm called, .*m mm__d.n-
thing which could have reasonably been foreseen, and which might accordingly
Be regarded as a natural consequence of the accused’s act.”

59, (1842) C. & M. 284, 174 ER. 509.

60, 1979 Cri. L.J. 1406.

T
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acquitted the appellants of the murder charges even though it was con-
scious of the fact that what induced V’s action was the circumstance that the
appellants were following him closely, In its concluding remarks, the court

said:

“If we were satisfied that [the appellants] drove [V] to jump into the
well without the option of pursuing any other course, the result
might have been different. As the evidénce stands we are unable to
hold that the death of (V] was caused by the doing of an act by lthe
appellants] with the intention or knowledge specified in s. 299, Indian’

Penal Code %

It is submitted that, standing on its own, the first sentence in the above
passage is too restrictive an application of the foresight test. However, as
the second semtence reveals, it might well be that the Supreme Court was
discussing the issue of mens rea rather than causation, When the sentence
are read together, the court seems to be holding that it might have found
the appellants having the intention or knowledge fequired under s. 299 if the
facts showed that they had driven V to jump into the well fully aware that
he Lad no other means of escape. ‘

A slight variation of the type of cases we are discussing here may be
briefly mentioned. In the Australian case of R. v. Butcher, D tried to rob V
by presenting & knife towards V's stomach while standing a few feet from
him.® According to D’s story, V had rushed at D and into the knife.
The Victorian Full Court held D causally responsible for V's death, approving
the foliwoing direction of the trial judge to the jury:

“The fact that the deceased moved forward...does not necessarily
mean that the accused’s act in holding out the knife was not the cause
of the stabbing. The reaction of men to threats upon them are
known to vary widely. The man who threatens his victim...must
realise that the comsequential reaction cannot be predicted with
cerfainty. Some victims may retreat; some may advance...[I}t would
be open to you to find that, 'as a matter of common sense, in the light
of all the circumstances, the accused’s act in holding out the knife
caused the stabbing and, therefore the death, notwithstanding the
fact that some movement of the deceased contributed to it as one of

the causes.’’®3

Several points of interest may be gathiered from this direction. In
Butcher, V's action which caused his own death was not for the purpose
of escaping from his assailant but by way of self-defence. Nevertheless,
the case shares in common with the flight cases the fact that V was operating

61. Ibid. at 1409 per Chinnappa Reddy J.
62, [1986] V.R. 43.
63, Ibid. at 55-56,
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under pressure exerted by D. Alse, the court was clearly applying the
foresight test when inviting the jury to consider what a threatener might
have realised were the possible consequential reactions of his victim to the
theeat. So long as the reaction of the victim was a kind which could reason-
ably have been cortemplated by the threatener, he will be held casually
resporisible for the injury suffered by the victim. This is in line with our
earlier discussion of Pitts and Joginder Singh. .

Thé foresight test has been resorted to in all the above cases because it
provides the courts with the best guide in determining whether D should be
made criminally responsible for V's death when it was partly contributed by
V’s own action. The test emphasises the pressure which ID had brought to
bear'on V thereby making V a non-responsible actor. Being so constrained,
Vs cholce of action was that much more predictable. The test also involves
a practical enquiry, requiring the courts to consider all the circumstances
surrounding the conduct of D and V and to explore the range of possible
reactions of V to D's conduct. Ultimately, D is made criminally responsible
for V's death if it was a normal consequence of D's conduct. Conversely,
no such responsibility would lie on ) if the death was abnormal in the sense
of being unexpected in the particular circumstances—in short, not reasonably
foreseeable. . .

The substantial factor test is rudimentary by comparison in providing
guidelines for resolving the causal issue in these types of cases. The test
does not assist much by asserting that D's conduct could have remained a
significant contribution to V's death despite the steps taken by V which led
to her own death, This requires a weighing vp of the contributing causes
of D’s conduct on the otte hand and V's action on the other with the objec-
tive of amnnni&um whether the latter was so dominant as to have over-
whelmed the former as a cause of death. The test, however, does not do
much more than present this quantitative exercise, leaving the enquirer in
the dark as to precisely how the exercise is to be performed.

(3} Vs voluntary contribution to her own death: In this next set of cases,
V’s decision to take the action which leads to her death is entirely on her own
mmno&.mna_ﬂacbcopnom by I’s conduct. V is therefore a responsible actor
whose free.and independent actions will generally be far less predictable
than the Vs considered in the immediately preceding sub-section. Conse-
quently, V's-death would in many instances be regarded as abnormal from
the viewpoint of an ordinary person in D’s position, ~ Applying the foresight
test to these cases, we would expect more of the Ds here to escape criminal
responsibility for V's death. Different results may however be reached for
the same fact situation if the substantial factor test werc applied instead.
This is because.the substantial factor test lacks the same capacity as the
foresiglit test- to consider factors which are significant in determining moral
blame. This criticism of the substantial factor test will be borne out in the
ensuing discussion. S

There are several casés where V has been grossly wanting in caring for
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her own safety after D's conduct has created a potentially dangerous-situation.
For example, in the New Zealand case of -R. v. Storey, after a car collison
for which D was responsible, V had deliberately driven across the road to
teach and open space where, the soil being loose, resulted in V’s death when
his car fell down the bank TFhe court held that D would not be imputed
with causing V's death if-two conditions were met, namely, (i) V had driven
across the road voluntarily rather than being forced across it by the impact

“and (i) if crossing the road was not the reasonable and natural action to

take in the circumstances.® We see here the foresight test ‘being_ applied
with the first condition enquiring whether V was a responsible actor whose
independent action was accordingly unpredictable; and with the second
condition -concerned with-the normality or otherwise of V’s action. A
similar approach was taken in an American case, Hubbard v. Common-
wealth, where 1D was resisting bis arrest with some force when V, of his own
accord,. decided to assist in restraining hims¢ D did not strike 'V who died
shortly afterwards from a heart failure accelerated by the physical exertion
and excitenient when participating in the arrest. V knew of his own heart
condition and had complained of being ill.a few houxs before the incident.®?
The court held that his action of assisting with the arrest rather than lying
quiet and still negatived any causal connection which I’s conduct may have
had in creating the initial excitement, Again, the foresight test was evidently
at work in this ruling with V regarded as a responsible actor whose ‘action
was abnormal or unloreseeable in the circumstances.t .
Then thete are cases where. V hds been grossly wanting in caring for
herself after D had physically injured her. A good example is the Rangoon
High Court case of Nga Moe v. The King®® D had inflicted minor head
injuries on V which had healed after a week in hospital. As'V had a fever,
he was advised by his doctor to remain in hospital until it had subsided.
V discharged himself from hospital against this advice. He died a few
weeks Jater from a brain abscess which had %4&0@&. below one of the
injuries inflicted by D. Medica) evidence revealed that V suffered from clironic
malaria which lowered his sower of resistance and contributed to the for-

mation, of the abscegs, = It was also En&op:%.obinm that had V remained

64:-[1931] . NZLL.R: 417, . S
“65.J5id.. at. 443 per Myers C.J. .
66. (1947) 304 Ky, 818, 202 SW 2d-634.- . : AT
67. -Another way of analysing Hubbard is to Tegard V as-having a speciail seositivity
which, unknown to I, iicreases ‘the Tikelihood of death. In Hubbard, D was \ina-
~ ware of V's'weak heart so that he could 'not have reasonably foreseen Vs death.
-Cases of special sensitivity are considered in: greater-detail in the .next sub-section.

68: Fof another case, see R.v, Stripp: 1940 EDL 29, where D was acquitted.of culpable :

.r.wa.mman despite taking a bend in his car on the wrong side of the road and colli-
,ding into V, a eyclist. This was because V had at the last moirient swerved into
the path of D's car,. The case is discussed in H.L.A. Hart and T. Honore, Causd-

tlon It the Law (2nd ed., 1985), p. 350." : .
69. AIR. 1941 Rangoon 141 T

+10, “The _.o._a of stich special sensitivity in the causal enquiry s fleetingly presented here -
and will be considered in detail in the next sub-section. T ’

o
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in the hospital as advised, the abscess would not have formed-and he would
have fully recovered. ln acquitting D of the charge of murder, Roberts
C.J. dealt with the facts in the following way:- .

[t turns out here, though there is no evidence that the appellant kngw
it at the time he struck the blow, that the deceased was in such bad
health as to lower his power of resistance 10 a septic condition; and
when, owing to his state of health, this supervened, he was unwilling
to exercise common prudence or to abide by proper remedies and
skilful treatment available to him. These circumstances, in my
gpinion, explain the cayse of death, which was due to a number of
factors ‘of which the appellant’s wrongful act was only one...[Fhe
appellant] cannot be said to have caused the death of the deceased...
for he did nothing which was likely to cause it, or which would have
done so except in comjunction with other circumstances which 1o
reasonable man could foresee.”™ .

The application of the wo_”,nmmmﬁ.nmmﬁ is obvious in this passage. Notably,
there is the stress made of V’s decision as a 1esponsible actor to leave the
hospital against medical advice;™ and to D’s ignorance of V's antécedent
weakened condition,. These factors led the court to conclude that D could
not have reasonably foreseen that V might die from the injuries inflicted
by him. . S S o . .

Another case which bears strong similarities with Nga Moe but where a
different result was reached is the English Court of Appeal case of R. v,
Blaue™ I stabbed V who, unknown to him, was a Jehovah Witness. She
refused a blood transfusion on grounds of her religious beliefs despite being
told that it was needed to save her life. The medical opinion was that <
would have recovered had she pérmitted the transfusion. D argued that the
causal chain betweéri his. stabbing V'and her death had been broken by V’s
unreasonable refusal to have the transfusion; in effect, advecating the foré
sight test. The test would require the court to take account of V's refusal
being a free'and independent decision;™ that it was highly urusual for such
a decision to be mdde in the face of ‘medical advice that the transfusion
was essential to preserve life;"® and the fact that the medical treatment needed
to save her was readily available to V.7 These factors would most probably

71, Ibid, at 144-145. - . ) . :

72. For other cases where V likewise. discharged herself from hospital or further _..:a&op_
attention, see Nga Ba Min ATR 1935 Rangoon 418; Levy v. R. (1949) St WA LR, -
29: R.v. Bingapore (1975) 11 5.A8.R. 469, - S

73. _”G..J._ 3 Al E R 446, ' : e . o

74. Contra. the argument by H.L.A. Hart and T, Honore in Cansation in the Law
(2nd ed., 1985}, p. 361, that V was under pressure from her strong religious beliefs
to refuse the transfusion. @ .- ’ , . S

75. See D, Galloway, “Causation in Cfiminal Law: Interventions, Thin Skulls ahd Lost
Chances” (1989) 14" Queen's Law Journal 71 at 78, - . vt

76. Indeed, it appears that in Blave, the court fajled to take into account the gredt. pro-
-gress in medical science Whieh had ‘décurred aftér the ancient case authorities citéd
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have worked together towards the conclusion that ID could not, in the o:ocﬂ.
stances, have reasonably foreseen V's death, However, the court emphati-
cally rejected the foresight test in the following words:- .

“It has long been the policy of the law that those who use violence on
other people must take their victims as they find them. This in our
judgment nmeans the whole man, not just the physical man. - It does not
lie in the mouth of the assailant to say that this victim’s religious beliefs
which inhibited him from accepting certain kinds of treatment, were
unreasonable,”¥?

Regrettably, the court did not consider how its pronouncement squared
with its own decision in Roberts, the case involving V who had jumped from
a moving car to escape D’s sexual advances.”® The court had there, it will
be Som:nm, clearly subscribed to the foresight test. The court in Blaue
apparently applied the substantial factor test, noting simply that the stab
wound inflicted by D was still operating at the time of V’s aamﬁ and signi-
ficantly contiibuted to it, It becomes immediately obvious how super-
ficial the test is when compared with the foresight test, with no account
s_rmaoaéﬁ being taken of the various factors which have a bearing on the
moral blame worthiness or otherwise of D.” As far as the position in
India is concerned it can be confidently asserted, in the light of the case of
Nga Moe discussed earlier, that the Indian courts would have reached a
different conclusion to the one made by the English Court of ‘Appeal in
Blaue,

The ruling by Wo,an:m C.J. in Nga Moe may be contentious in one respect.
His Honoured had given some emphasis to the fact that V-had died because

. he “was unwilling to exercise common prudence and to abide by the proper

remedies and skilful treatment available to him”. This seems at first glance
to run counter to Explanation 2 to s. 299 of the Indian Penal Code é?or
reads:-

“where death is caused by bodily injury, the person who causes such
bodily injury shall be deemed to have caused the death, although by
resorting to proper remedies and skilling treatment the death might
have been prevented.”

However, it may well be that the ruling in Ngg Moe was correct if the
Explanation was accorded a restrictive interpretation, Under- this inter-
pretation, the Explanation would cover cases Where V died because proper
remedies and skilful treatment were unavailable to save her, for instance,

in its judgment: see. G, Williams, Textbook of Criminal Law (2nd ed., 1983) p. 397;
H.L.A, Hart and T. Honore, Causation int the Law (Ind ed., 1985), p. 360.

T7. (1975) 3 All E.R. 446 at 450 per Lawton L.J.

78. {1971) 56 Cr. App. R. 95 and discussed in the main text accompanying boﬁm 57 E.a
58 above. } .

79. These factors appear in the main text accompanying notes 74, 75 and 76 above,
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due to the remoteness of the region,® or the lack of medical services or
facilities at the time when it was needed® But the Explanation would not
extend 'to cases where the right remedies and skilfil treatment were both
avaliable and knpwn to the medical staff but V had refused treatment.®®
This is precisely what ocourred in Zw._u Moe. To extend the Explanation to
such a gase would deny the operation of the moHnm_mE test and consequently
create an unjust result. Surely, it would be unduly harsh to blame D for V's
death when V had voluntary refused the medical skill which the medical
staff possessed and knew would definitely cure himi. Further support for
restricting the Explanation in the manner suggested comes from the Code
framers themselves, who made the following comment on the relevance of

_ medical remedies and skill to the causal enquiry:-

:Ebo.nam.w in countries in which good medical treatment is common, it
is difficult to suppose that a person inflicting a slight wound on another
could contemplate his death as a probable result, such a result may be
‘supposed to enter into his contemplation in & country where bad
medical treatment is far more common than good, and, therefore, the
definition of homicide ought not to exclude death resulting from a
slight wound as ‘the primary or original cause.””®

Thus the concern of the Code framers was to deny D the claim that V
would not have. died had proper medical treatment been avajlable to her.
Tt is quite.a different claim altogether (and certainly one which the framers
did not have in mind) for D to say that he should not be made criminally
responsible for the death of V who had died becaust she refused to receive
the proper medical treatment readily available to her. In passing, it may
be observed that En Code framers were subscribing to the foresight test when
they spoke of how an accused “could contemplate” his victim’s death “as a
probable result”,

@V mﬁﬁxw tnusual sensitivity which contributes to her own death: In
this set-of cases, D has injured V who, unknown to him, has a pre-existing
condition which renders her more vuinerable to death. The condition of
haemophilia is.an instance.8d We have already seen other instances in the
immediately Emon&um sub-section such as a weak heart condition® and poor
physical resistance resulting from chromnic Hm_m:m ¢ In the last sub-section,

80, See k_wFE.E » MER of Uttar Pradesh AIR 1958 Allahabad 719 where V died because
better medical treatment was not avajlable at the loca] dispensary.

81. Sce Salebhal Kadarali v. Emperor AIR 1949 Nagpur 19 where if an operation had
taken place within an hour after the injury, V would have survived.

82. Contra, P.S., A. m..:..: Criminal Law (Tth ed., 1988), p. 415 citing an old English

e mcn..ozcr R v. Holland (1841) 2 Moo, and R. 351 for support.

83. First xmwcx on the Penal Code (1846), p. 249,

84, ,wEnn v Frazier 339 Mo. 966, 98-5.W. 2nd 707 (1936).

85. Hubbard v. Conumenwealth (1947 304 Ky. 818, 202 SW 2d 634,

.86, Nga Moe ¥, Thrg: King AIR 1941 Rangoon 141,
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