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I AM very EGE_ to place in your hands Velume 14 of the Law Faculty
Journal, Delhi Law Review, the 3rd issue which has appeared during my
term as Emmg and Dean of the Faculty of Law,

UEEm the period between Volume §3 (1991) and this issue, I am rﬁug
to report that we organised a very successful 5-day National Workshop on
Teaching Intéllectual Property Law (October 21-25, 1991) which was atien-
ded by 40 Law Teachers from all over the country. This workshop was

Singh, Gurdip, LL.M., Ph.D. (Delhi) sponsored by ‘the; World Intellectual Property. . Organisation (WIPQ), a
L Singh, $.N., B.A., LL.B. (Gorakhpur), LL.M. (Banaras), Ph.D. {Delhi) specialised agency of the United Nations, based in Geneva, . and’ financed

Singh, S.P., Dip. Taxation, P.G.I>. Criminology (Lucknow), LL.M. (Coracll by the Ministry of Human Resources Development, Government of India,
J Yats, $.5.,, LLM. (Delhi) WIPO brought; here four eminent foreign Professors from U.S.A., UK,
¢ Co. . Australia’ and Thailand, to act as faculty besides six of us from Delhi Law
: LECTURERS School and iwe from other Law Schools of India. I am happy to report

" that the standard of discussions at the Workshop was so high that Professor
Karl F. Jorda from U.S.A, acknowledged in his concluding statement which
was recorded by us that he never attended a Workshop/Seminar where
discussions were of such high order. WIPQ also sent two of its Directors,
Mr. Francis Gurry and Mr. N.K. Sabharwal and the Director-General of
WIPO wrote to, me mman the Workshop admiring the Workshop in glowing

' JBawa, N.8., LL.M. {(Deihi)

8 " Bhumra, §.5., LL.M. (Delhi)

) Gupta, Mrs. Suman, LL.M., Ph.D. (Deihi}

1. Gupta, YV.K., B.Sc. (Jammu), LL.M., Ph.D. (Delhi)
Kaul, B.T.,, LL.M. (Delhi), Dip. Lab. Law (L.L.L), {London)
Khadaria, O.P., LL.M. (Delhi}

Khanra, Rajiv, LL.M. (Delhi} terms. i

i Khetarpal, N.K., LL.M., Ph.D, (Delhi) The ionwmﬁow.n.nwo?n& as follows:

o Kumar, Ashwani, B.Sc., LL.M. (Delhi) I

. Kumari, Miss Ved, LL.M. (Delhi) I. To recommend to all Universities in India to include:

: . Lal, O.B,, LL.M. (Delhi) CN e Lo

i Minocha. . §.K rm. M. (Delhi) () a foundation course (whether compulsory or elective) in intellec-
: Mirashi. S.L. MA. ¢ Allahaba, d), LL.M. (Delti » tual property in their LL.B. Curriculum of a full academic year’s
A Panl mnwz_ LLM A Deihi) E\?w E.:n_.: } (on leavel duration with a view to affording their students an opportunity
: , PSP P eV gan) (on leave, to acquire basic knowledge of the legal protection of creative

Rohatgi, N K, B. Com. (Hons.), LL.M, (Delhi)

Sethi, T.D., LL.M. (Delhi)

Nl Sharma, K.R., LL.M. (Delhi)

Y Singh, J.N., LL.M. (Banaras), Ph.D. (Delhi) '

ioaﬁm of the human intellect, such as copyright, patents and
awﬁmsm.,

© (i) m%,munoa courses in intellectual property in their postgraduate

. and doctoral programmes in law with a view to- ?.oEoﬁ:w
mﬁaopm:mwﬂan mua research; :

and that the curriculum in these courses should place sufficient stress on the
international regime and the treaties and conventions administered by the
World Intelléctual Property Organisation.

II. To request the World Intellectual Property Organisation to extend
support for the introduction of intellectual property studies in Indian
universities by providing library materials and for the training. of

" teachers. _

The List of the Faculty Members is in Alphabetical order,

LR RE "t et 3 Pr AT N ot 8y
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IIT. To establish a National Association for the Toaomg ow Intellectual

Property Education with the participants in the Workshop as its

Founding Members and - Professor P.S. Sangal, Dean, ‘Faculty of
Law, University of Delhi, as its interim President, to take necessary
steps to set up the Association, Co

Work on all of the aforesaid three recommendations is progressing.

Our efforts to give a new look to our LL.M. syllabus continued during this
year also and we were able to introduce two more optional Papers-into our
LL.M. syllabus. These two Papers are ‘Hindu Jurisprudence’ and *Specific
Torts’. D .

In the end, I must thank my former student and oo:om.m,:n. Dr. A?.:.m.g
Nomita Aggarwal, the learned Convenor of the Editorial Committee, who
worked relentlessly to make this venture a success. P

June 15, 1992 PROFESSOR P.S. SANGAL
Head of the Law Departrnent and
Dean, Facilly of Law

EDITORIAL

THE United Nations Conference on Environment and Development in Rio
de Janeiro which ended on June 14, 1992 was to consider the most funda-

‘tiénfal issue facing the werld community today: How to reconcile human

activities with the laws of nature.

While it was the United Nations itselfl which called this conférence,
its midwife was an independent Commission which set out in 1984 to formu-
late nothing less than a global agenda for change. '

The report of the World Commission, issued in 1987, was named Our
Common Future, to capture what they came to realize: “whether we live in
affluence in an industrialized country or whether we belong to the 1.2 billion
people who live in absolute poverty, we are all neighbours in an interlinked
world.” They coined the concept of “sustainable development™ and were
unanimous in focusing on the international economy s a force muitiplier
that needed major change. They found a desperate need for a more equi-
table distribution of wealth and opportunity, both between countries as
well as within countries. They also found the only sane policy to be one of
international burdensharing between rich and poor countries in which debt
relief, development assistance, transfer of environmentally sound technology
as well as a general climate conducive fo investment were key components.

The World Commission on Environment and Development was. con-
vened again for three days, April 22-24, 1992 in London and formulated
what they thought to be “Clear and unavoidable next steps, most of which
should be taken at Rio.” We give below some extracts of these steps:

As a minimum step, all countries must provide opportunities for couples
to exercise freely their human right to determine the number and spacing
of their children.

Necessary but not sufficient conditions for sustainable development
include prices which reflect full environmental costs and implementation
of the Polluter Pays Principle.

Trade must be open to all, particularly to developing nations.

The debt burden is retarding and distorting devclopment; a further
writing down of commercial bank debt is also unavoidable and over-
due.

We appeal to governments to conclude for signature in Rio a Climate
Convention which contains agreed goals, targets and timetables, funds
committed to achieve those targets, and operational machinery to imple-
ment and enforce them.

As regards the convention on biodiversity, differences over access to
genetic resources and relevant bio-technologies should be reconciled.
The issue at stake is survival.
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IMPLEMENTING SUSTAINABILITY*

BeN BOER**

1. INTRODUCTION

STRATEGIES. FOR sustainable development have been formulated
in many countries in the past several years. Their implementation through
legal and. administrative mechanisms js underway on 2 national and
regional ‘basis.. The impetus for these strategies has come from docu-
ments such as the Stockholm Declaration of 1972t the World Conser-

.vation .mﬁ.mﬁamw.»..,ﬁ?w World Charter for Nature of 1982° and the report

of the World Commission on Environmentond Development, Our
Common Futire.t” The initiatives are part of a world wide movement
for the introduction of National Conservation Strategies based on the
World Conservation Strategy. Over 50 National Conservation Strate-
gies have been. introduced over the past decade, all of which incorporate

- concepts. of sustainable development. The document Caring for the

Earth is the chief successor to the World Conservation Strategy.’ It
includes 2 wide range of recommendations for legal and institutional
reform. o '

* This article was orginally delivered as a paper to the NATIONAL ENVIRONMEN-
TAL LAW ASSOCIATION and LAWASIA “Environmental Responsibility Across
International “Boundaries”; Second International Conference on Envirenmental Law,
Rangkok, 4-7 August 1991, I am grateful to my colleagues, Donna Craig, John
Connor._and Benjamin Richardson for their comments on an earlier draft of this
article, An¥y deficiencies remain my own responsibility.

*% Gorrs Chambers® Westgarth Professor  of Environmental Law, Faculty of Law,
University of Sydney, New South Wales, Australia.

1. The Stockholm Declaration was part of the statement published by the United
Nations Conference on Environment and Devclopment in 1972, later adopted by
. the General Assembly of the Unijted Nations (Res 2994, December 1972).

_ 2,.Prepared in 1980 by the IUCN {World Conservation Union), with advice and assis-

' tance from the  United MNations Environment Programme and the World Wild

Fund (mow known as World Wide Fund for Nature).

UNGA Res 37/7. ‘

4. Also known as the Brundtland Report, Oxford 1987; the references to the repoit
in this article are drawn from the Australian edition of this report, Oxford (1990);
hereafter cited as WCED. . For an update on developments since the Brundiland
Report was completed see Starke Signs of Hope, Oxford (1990).

-5, Caring jor the Earth 1 A Strategy for Sustainable Liviug, IUCN, UNEP and WWF,

Gland 1991 (hereafter cited as IUCN 1991) was developed by the Second World

Convervation Strategy Project, comprised of representatives of the World Conser-

vation Union, United Nations Environment Programme and World Wide Fund

for Nature, with sponsorship and collaboration from a number of international aid
agencies, national governments, banks and international environmental organisa-
tions. :

=
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. In recent years the role of international on&BnEnEE law .h
increased considerably, with many multilateral and bilateral instrrime "
Ho_m.s:.m to the environment being concluded.® On u., :mmo: 1 Hwﬁ:ﬂ.m
nsﬁﬂonaaam_ legislation has been developed in an«. ,noc_E..aM %n__
mﬁmﬁ:m of :mﬁona legislation is beginning to be Em&ﬁ.@ an&%ah. :ro
with the assistance of international mmmsnmmw.. National _.ommm_mao_:o mw
Em.sm for regional action and information exchange on laws and .EM.
.a.,.sno:m arc now being collected more systematically, and ..m,.m le .a:”.m .
is m_mo. being made available to other countries.” an the past .:a.% m, re.
Mmﬁ_“ﬁdnmaﬁmuwm&mmmnm in the United Nations Conference o M..._.WWMHM.
an evelopment have also pro nisive  natiorial
nnimonan.:ﬁ mmm development anvonﬁw.m QMMMM MMHW“MMMMEMM , mﬂwwo% NM
to have six major outputs: the drafting of international n.omdx.‘mnaon: .
issues of m_.ov.& importance, preparation of the “Earth Charter” EM _oz
ring the principles by which people should conduct themselves m:,Ho_ M il
to each other and their emvironment), “Agenda 21, which -is eant
to be a programme of action for the mEﬁ_nEaEm:on,Om ﬂro.. HmsHMn mw:ﬁ
m:, the EBarth O.E:.Hmn the development of financial mechanisms ,won 1 o
income countries*® for the funding of obligations arising’ mﬁ. of co e
tions, .oEuoHEEmow for technology transfer, and the strengtheni E&nw
institutions dealing with environment and™ development mmmcmw.:, ne e

Although the focus in this article is on lower ‘income couttties, H.mm_m-

rences are of necessity made to higher income countries which have the

m.mmnuﬁoﬁnﬂ.:m_,ou._m"o%ro_ . ,

Eﬂowncam : . ...

200172 (1990) 14 :Ea. m.xs...axamia..%o@@ ,.Sa_ha:_
7. This legislation has been and continue :

! . ontinues to be developed partly as' a res
ﬂmonm.%z_nw_ mmm_m,mna.o provided by the United Nations Environment mw_qmmwﬁﬁwww ”wa
ome ummmwm“m” Wwﬂoumwrmn_ﬁnoﬁum; Programme and international .,uou..moém.nmamm

as the World Conservation Union’s Environmen €
¢ ! s mental Law "C
_".: Bonn; see ?H.ﬁn.h The .HE.a?Emnqua of the Montevideo Progranme for the _Mw”qm
lopment and Periodic Wms.me .&s Environmental Law 1981-1991: An averview, En 0
nou.aau.ﬁ_ Law and Institutions Unit, United Nations Environment P, e,
o ent Programme,
8. MWM M%M?Msﬁnn _.mﬂwornm.:&. for June 1992 in Rio de Janiero; this Omiﬁﬁwma is
rred to as the “Earth Summit’’: see Network ’ i .
0 wv. the Centre for Qur Common Future, Geneva at 1. % Febraary 1991, published
, ommﬁﬂmihmwomwﬁénzom_m osmﬁrn Conservation of Biodiversity ?.:. the -Protecticn
ere and on Environ t i ’ T
c e Do e ment Protection and Sustainable Development
10. The terms “lower income countries” en i res
. s” and “higler income countries” a
" .
ﬁnﬂﬂwwv.on wmﬂn. rather than the more value-lJaden terms such as :au._sowwuwunnw_%n:w
ﬂw_am _w_”a .anﬁnommm countries”, This is in conformity with the v::o.q.cwv: wm
anw w” :nm:onn.m_az:w for the Earth supranote 4 at 11 1 ““With the adoption of c.nwma
ncepts of development, reflecting, social and e i :
O ¢ I 4 cological as well as economi
Nﬂm_wosm, onwn(.ou:o_.:w._. classifications of countties as “developed® or d?ioumﬂ%
ecome less useful”. In any case, some nations th
loped™ can in reality be more co Hy eed e o, o
rrectly characterised as “overdevel : i
 regard to the exploitation of natural resources. . v Qiov&. it
11. Network *92, March 191 at 1.
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potential, .both through foreign aid and through export of technical cxper-
tise, to contribute to achieving ecological, social, cuitural and economic
sustainablity. Whilst lower income countries generally need to implement
sustainability policies urgently, it must be recognised that the higher

- income countries have contributed to that urgency through inappropriate

private investment, foreign aid and-development activity which have not
always heen appropriate to the needs or environments of ower income

7" countries.

The imperative of introducing strategies for sustainability is of course
no less strong in higher income countries than in lower income countries.
The rate of energy use and the consumption of non-renewable resources
is much greater in most higher income countries than it is in the lower
income countries, Thus although the environmental effects of population
growth are a very significant factor in the sustainability debate, it is

_as well to remember that the effect of an increase by one human being

in the population of a higher income couniry can be much greater than
the effect in a lower income country.'? ’
“The use of the term “sustaimable development” has been subject to
much discussion and criticism. It is probaly more desirable to speak
in terms of “sustainability” than in terms of “sustainable development”,
in order to avoid the exploitative connotation in the unexamined use of
the word “development”. However, because “sustainable development”
is entrenched in the literature, the terms are used interchangeably here.
The definition of these terms is further explored in Part II. ,

The introduction of sustainable development strategies should be
seen in the context of a number of other major international initiatives
in the environmental sphere, particularly the activities associated with
the Earth Summit. Further, there are increasingly stringent protocols
being introduced® for the Vienna Convention on the Protection of the -
Ozone Layer (1985). These initiatives are all related to sustainability of
the Earth in the broadest sense.

The factors involved in long-term change include a drastic reorienta-
tion and downturn of natural resource consumption, the curbing of
population growth in both higher and lower income countries, the trans-
formation of agricultural practices and forestry management, the equitable
distribution of resources, and the maintenance of ecological integrity
and diversity.

Strategies for sustainability, whether, through National Conservation
Strategies or by more limited means, cannot be introduced %ﬂiw.ﬁ.
Experience in many countries suggests that it can take a number of
years for civil servants, politicians and the general community to get

rial market economy uses more than

12. For example, the average person in an indust
.Saharan Africa: WCED sipra note

80 times as much energy as someone in sub
4 at_14,

o= g
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used to these new oosonvg and to change policies, administrative pro-
cedures, attitudes and consumption patterns.. The mere enactment of
a few environmental statutes and introduction of policy changes can do
little without a broad and comprehensive educdtional and action pro-

EB,. : a ;:.rmzmzdzm SUSTAINABILITY 5

external and Eﬁmgwm indigenous subsistence lifestyles have been in steep
decline, In EEQ countries, colonial powers have effectively destroyed
sustainable mﬂmoﬁonm and imposed regimes of land, use and agricultural
management. unsujtable for the culture, the climate and the ecosystem,

. leading to HEE degradation and the depletion of natural resources. The

. gramme. In addition, whilst legislation and policy are the vehicles of
implementation, change will not occur without political commitment
and hard decisions. Political commitment to effect change involves the
development of a “culture of sustainability’” which recognises the- inextri-
cable relationship between ecological, cultural, social and economic

principlé “of - sustainability remains the same today, but ﬂnngo_omw has
extended the carrying capacity of local and global environments to a
vast extent; however, the limits to growth seem clearly 1o have been
reached in ‘mdny countries.

Sustainable: aaﬂm_ovggﬁ was introduced more broadly into  the

e R N S R R P R P A T AN AT N T R

-

elements.

At an international level, this “culture of sustainability” may eventu-
ally set standards of environmental behaviour to which governments and
transnational corporations will be expected to conform. It has been
said that the concept might “turn into a mandatory standard of inter-
national legal evaluation, a pre-emptory norm of international law” 13
It may also have some profound effects on the way we think about
territorial sovereignty.* At a local level, the “culture of shstainability”

may mean that the participation of Jocal communities in environmental

decision-making will assume an even more fundamental significance,
both in terms of practical and ethical considerations. Without consensus
at the community level, local, governments. are less likely to implement
basic sirategies for reduction, re-use, and recycling of consumables,®
let alone the planning of ecologically mwcncwzma living spaces,1¢

II. THE DIMENSIONS OF mCm.H}HZﬁwHHHH%.
A. History and definitions

““Sustainable development” has become a buzz phrase of the late
80°s and early 90’s.* However, the concept of sustainable use of the
earth’s resources is an ancient one. Without the principle of sustainabi-
lity as a way of life, humans would not have survived into the twentieth
century.’® With the advent of industrialisation and colonisation, both

13. Handl, “Environmental security and global change; the challenge to international
law”, | YBIEL at 25 (1990).

14, See eg Piddington “Sovereignty and the Environment”, 31 (7) Environment at 18
{1989); also Handl, supra note 13 at 31.

15. Boer, “Sustainable Development and the Business_ Oan.EEG The nrm:nsmn of
the 1990s", Australian Coustruction Law Newsletter, No 18 at 25.

16. m.nww:um local communities- to care for their own enviconments is one of the prin-
ciples for a sustainable society spelled out in Caring for the Earth, IUCN 199t supra,
note 5 at Ch 7.

17, Pearce, Barbier and Markandya, Sustainable Development : Economics and Emviron-
ment in the Third World, Earthscan 1990, ix.

18. .5 mnn.mﬂ: Greece for example, provincial governors were rewarded or punished

wnno.,n_.nm to the look of the land., Signs of eavironmental damage could lead to

admonishment or even exile: see Hughes, “Gaia, an ancient view 'of our planet”,’

The Ecologist, 13 (2, 3) (1983) and see O°*Riordan, “The Politics of Sustainability™

mbEno:BoEmH debate in the 1970°s, by the World Conservation Strategy,

, .,&anmr the idea was contained in the Stockholm Declaration of 1972.

The concept was popularised by the Brundtland Report'® and was further
developed in Caring for the Earth®

The Brundtland Report defines sustainable development as “develop-
ment that meets the needs of the present without compromising the
ability of futire generations to meet their own needs”.2* The Brundtland
argument that sustainable development must mean an integration of
economics and. ecology- in aonﬁou-BmEuw at all levels, rather than
that those ‘two- terms be put in opposition to each other,* 16 in essence

“an extension 0m the prescription of the World Conservation Strategy of

1980 relating to .the integration of couservation and development.

“Conservation” was defined by the World - Conservation Strategy
as “the management of human use of the biosphere so that it may yield
the greatest §ustainable benefit to present generations while maintaining
its potential to meet the needs and aspirations of future generations’.
“Development” was defined to mean “the modification of the biosphere
and the application of human, financial, living and non-living resources
to mmam@ human needs and improve the quality of life”.2®

" Despite the general use of the term, sustainable development is
widely' misuniderstood and often inappropriately applied. Some groups
representing development interests refer to the concept as if it means only
sustainable - economie development. Different interest groups assume
different meanings according to their orientation:

Empo:mw originally intended by the WCED as a concept that

in Turner, {ed) Swustainable Environmental Management . Principles and Practice
Westview Press (1988) at 31 ef seq, which includes a brief historical account of
the concept of mcﬂmﬁm_u_:a. -

15. WCED supra note 4.

20. Sce supra note 4.

21. WCED supra note 4 at 87.

22. Gro Harlern Brundtland, in Pearce, Markandya and Barbier, Blueprint for o Green
Eeconomy (A report for the United Kingdon Department of the Environment), Earth-

. scan Publications, London, 1989,°175; the Annex to the book incorporates a wide

range of definitions of sustainable development. -

23. See suprg note 2.
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would infegrate the apparently conflicting goals of "economic
development and ecological integrity, sustainable develépment
has become a convenient and attractive euphemism for a range
of diverging political and economic agendas that have: changed
very little in the wake of the Brundtland Report. C o

. Caring for the Earth notes that the Brundtiland Report’s definition .-
“of sustainable development has been criticised: S

as ambiguous and open to a wide range of interpretations; many
of which are contradictory. The confusion has been caused
because ‘‘sustainable development”’, “‘sustainable . growth” and
“sustainable use’” have been used interchangeably as if their mea-
nings were the same. They are not. ““Sustainable - growth” is
a contradiction in terms: nothing physical can grow. indefinitely.
“Sustainable use” is applicable only to renewable resources:
it means using them at rates within the capacity for rengwal.®s

“Sustainability’ is defined in Caring for the Earth as *a characteristic
or state that can be maintained indefinitely”,2® whilst *'development”
is defined as “increasing the capacity to meet human needs and improve
the quality of human life. What this seems to mean is *to increase
the efficiency of resource use in order to improve human E.w._m standards’’,

In Caring for the Earth, the term “sustainable development’ is derived
from a rough combination of these two definitions: = = =~

HBm.moi:mEomcm:Qom::a_m::mosi_m:i:m éw:mn..ﬂmn .om:ﬁ:m
capacity of supporting ecosystems.*? con

However, this definition also seems unsatisfactory. It'is anthropocen-
tric and utilitarian, treating the environment simply as a rescurce for the
exploitation of humans.®® It appears to assume that supplying higher
material benefits leads automatically to the satisfaction of human needs.
It is not difficult to argue that many of those living in higher income
countries would benefit from a decreased material standard of living,
which might well lead to an increased quality of life.2? Such a - recognition
might also lead to a greater tramsfer of material resources: to. countries
where the material standard of living indeed needs to be taised. How-

24, Eckersley, “The concept of sustainable development™, in Behrens'and Tsamenyi,
teds), onr Common Furtive, Law School, University of Tasmania, {1991) at 46,

25, TUCN 1991 swpra note 5 at 10, T

26. Supra note 4 at 211, ' .

27. Supra note 4 at 10. N .

28, See Boer, “Social Ecology and Environmental Law”, (1984) Bnviromnental and
Planning Law Journal 233, for an explanation of some of these concepts..

29. See further , Gorz, Ecology as Politics, South End Press 1980, Boston..

include:
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ever, this transfer is not easy to achieve while power imbalances remain
as they are in both higher and lower income countries.

" Pearce et al., in their book Swustainable Development,®™ conceive of
““development™ in more particular terms. They take it to be a vector
of desirable social objectives, or a list of attributes which society seeks
to achieve or maximise. They state that elements of such a vector might

—increase in real income per capita
—improvements in health and nutritional status
—educational achievement

—-access to TeSources

—a “fairer” distribution of income

—increases in basic freedoms.

They suggest that sustainability be defined as the general 3@&3303
that a vector of development characteristics be “non-decreasing™ over
time, where the elements to be included in the vector are open to ethical
debate and where the relevant time horizon for practical decision making
is indeterminate outside of agreement on intergenerational objectives.
They maintain that although this level of generality may seem unsatis-
factory, the essential point is that what constitutes development and the
time horizon to be adopted are both ethically and practically determined.®

B. Australian and Canadian Concepts of Sustainable Development

(i) Australia

" These various definitional dilemmas are addressed in an Australian
Government discussion paper, Ecologically Sustainable Development,
which places a gloss on the concept by prefacing it with the word
“ecologically™: .

Ecologically sustainable development means using, ooumm?.mnm
and enhancing the community’s resources S0 that ecological
processes, on which life depends, are maintained and the total
quality of life, now and in the future can be increased.®

This definition is less specifically anthropocentric, but docs not deal
with the issue of how to judge when “ecological processes” can be consi-
dered to be maintained. There is also a direct implication that the
total quality of (apparently) human Jife must necessarily be increased.

30, Pearce et al supra note 17.
31. Pearce et al supra note 17 at 2-3, . ) ]
32, Ecologically Sustainable Developnent a Commonwealth Discussion Paper, Austra-

lian Government Publishing service, Canberra 1990.

W
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The ideology of the logic of “improvement” is measured by increases
in human material living standards is much the same as that in the
Caring for the Earth definition. Fortunately, other paits of the document
make it clear that there is a genuine concern for the inherent value of
the eavironment as well®

The Australian Conservation Foundation and others published a
critique of the Australian Government’s discussion paper in 1990, charging
that the framework adopted for defining ecological sustainability was
conceptually flawed.3* It stated that the principles developed in the
discussion paper were not sufficient or adequate to achieve ecological
sustainability, leading to a biased analysis. In particular it argued that
the paper seeks to integrated environmental concerns where these are
reconcilable with economic demands, but where they were not reconcila-
ble they were to be sacrificed to ensure present and future economic
benefits, Further, the Foundation’s paper stated that there was an
assumption that only marginal changes were needed to economic policy
Yo achieve ccological sustainability. In its conclusion to the critique of
the Government’s Discussion Paper, the Foundation stated that *‘there

- should be little serious debate over whether or not ecological sustainability

is desirable. Instead, the major argument should focus on the pace and
rate of adjustment which will be needed in the economy and in our
lifestyles to bring our community into an ecological balance with its
environment.” %

The Australian Government’s discussion paper has been the basis
for the establishment of a range of working groups for each of the main
economic sectors in Australia which use or have a significant impact on
natural resources. These groups involved representatives of government,
development interests, union and conservation groups as well as public
servants representing the Australian States. The working groups covered
the areas of agriculture, fisheries, forestry, manufacturing, mining. tourism,
transport, energy use and energy production. The task for each working
group was to “identify the most important problem areas, set some
ptiorities for achieving the changes desited, to develop solutions that
meet both environmental and economic goals, and to propose time frames
for change that take account of the Government’s social justice policies

and Australia’s role in the world economy”. The process alse involved |

addressing issues of competition for land, land management, marine
problems, waste minimisation, recycling and the use of chemicals.®®

33. See IUCN 1981 supra note 5, Chapter 2, “Respecting and caring for the community
of life". .
34, Hare (ed), Madow, Rae, Gray, Humphries and Ledgar, Ecologically Sustainable
Development : A submission, Australian Convservation Foundation, Greenpeace
“'(Australia), The Wilderness Society and World Wide Fund for Nature—Australia,
Australian Conservalion Foundation 1990, at xiv.
35. Supra note 35 at 86. .
16, See Ecologically Sustainable Development Working Groups Final Report—Executive
Swmmaries, Australian Government Publishing Service, November 1991, at vi.
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It is' becoming clear in Australia at least, that conservation and
industry groups are becoming more mature in their approach to environ-
mental matters, as evidenced by the process put in place through the
Ecologically Sustainable Development Working Groups generally,® and
that the possibilitics of negotiating agreements either by way of ‘‘round
tables” or through various forms of environmental dispute resolution -is
a practical way of coming to grips with sustainability.®®

(i) Canada "

In Canada, the federal government has established a branch within
Environment Canada to deal specifically with sustainable development.®
In addition, both federal and provincial governments have set up Round
Tables pn Sustainable Development, including representatives from
government, industry, conservation groups and academic institutions.®
In a 1990 workshop organised by that branch,* it was suggested that
to be susiainable, development must meet three fundamental and cqual

objectives:*® -

an economic objective: the production of goods and services. The -+
overriding criterion in fulfilling this objective is efiiciency;

an envitonmental objective: the conservation and prudent mana-
gement of natural resources. The overriding criterion here is

37, In the past decade, extremely bitter disputes have erupled in relation to environmen-
tal and resource decisions in Australia; see further, Boer “Natural Resources and the
National Estate” (1989) 6 Envirommental and Planning Law Journal 134 and Bocr,
“World Heritage Disputes in Australia™ {forthcoming 1992, Journal of Environrmental
Law and. Litigation).

18. A specific example of this maturity is the “Salamanca Process’ in Tasmania in 1989
m:n. 1990, ‘which saw industry, government, unions and conservation grodps came
. together to agree on what parts of Tasmania could be fogged and what parts should
be protected from timber-getting. This process fell apart in late 1990; however
tho lesson was that there was an ability to achieve an agreement in principle in what
had’ been a highly polarised and politicised environment, There are. numerous
other examples in Awustralia and overseas of successful environmental dispute reso-
Iution; see Boer, Craig, Handmer and Ross, The Use of Medlation in the Resource
"Asse. t Co ission Inquiry Process, Consultants Report to the Resource Asscss-
ment Comumnission, Canberra, Australian Government Publishing Service, (1991).

39. Sustainable Development and State of the Environment Reporting Branch, Envi-
ronment Canada; see Sustainable Development, Wewsletter published by the

Canadian Wildlife Service, Environment Canada. B

40. See for example, Reaching Agreement: Cousensus Pricesses in British Columbia,
Report of the Dispute Resolution Core Group of the British Columbia Round Table
on the Environment and the Economy, (1991).

41. Implementing Sustainable Development; Report of the Interdepartmental Workshop
on Sustainable Develepment i Federal Resource Departinenls, Sustainable Develop-
ment and State of the Environment Reporting Branch, Corporatc Policy Group,
Environment Canada, Junme 1990.

42, Presumably “equal” here means “equally important”; however, there is still a ques-
_tion whether it i possible to equate economic, environmental and social objectives.
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the preservation of biodiversi . '
. odiversity and mainte Lo
integrity: ¥ aintenance of biological

a. social objective: the maintenance and enhancement of the

quality of life. Equity is the main consi .,. ‘.
. mm .
objective.st = H.a _.mﬂo:H:EmﬁEmﬁEm

:. was emphasised that it was necessary to translate the definition of
mEMmEmEo development into operational terms for the purposes of policy
E.H: programme development, because managers and “policy analysts
wi oﬂwans_.ao be reluctant to change legislation, regulations and policies
or to Jo&@ management and decision making processes. . In m%&mou
W“.w%chwo:w“”wwnnma was necessary to integrate environmental oonmmmoummo:m
nto cconom! iwﬂ%g .Em_a:m, in {erms of what environmental factors
yere reley , Wha .io_.mE they should be given, when they should be
e nsidered, what policy instruments should be applied and what evalua-
Eonﬁﬂ:a:m m_.,oa.m d.ua used to gauge success. Three key mmmwmo:m. were.

entified in clarifying the environmental and ecomomic. ““trade-offs”

¢ (assuming that they should be traded-off, in itseif a questionable propo-

“sition). These were:

4} xx_\uau.mm to be sustained? (the family farm? the income mm&mnmabm
n&ﬁmﬂ.@ of the land? the level of soil nutrients? the Eo@owmnm_.
diversity of the ecosystem?) : . .

(2) Over fhow long is the activit i few

y to be sustainable? {(a 7
several decades? in perpetuity?) - ,@._ mni T

3) Oﬁ.ﬁ what area is sustainability to be sought? ,A,m."oou.ﬂ_ﬁdum@ﬂv a

region? the country? globally?). . . o

ﬁm>%ro=m: these questions were asked in the context of ,.Om.nmmm they
7 e .:_za %:ocm: to be generalised to other countriss, Similarly, the
p %ﬁ es eveloped by the workshop are a useful general checklist for
implementing the concept of sustainability: S ,

) Ewoa.ﬁom ..mm&mmom making that routinely wuﬁnmawﬁw mn&aozanmﬁm“ .
nonmwaoﬂmcosw into economic policies and mﬁmﬁmmow as early as
possible in the decision process R

{2) the anticipation and prevention of omﬁﬁo:.annwmﬁ @,HoEme.

Gv,:o:.m:n planning and management- of the nui._.osami in terms
of all the functions derived from the environment . ‘

4 WMWMM& accounting that incorporates m:&aoumdnimfnomﬁ into

(5) living off the interest of natural assets

43, Sadler, presentation to workshop, see supra note 41,
44, Supra note 39 at 23,
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(6) prudent management of pon-renewable Tesources

(7y emphasis on the quality of economic ‘‘development’” over the
quantity or rate of “growth”

(8) the building of partnerships among sstakeholders’® (government,

" the private sector and consumers)

(9) the meeting of basic. human needs and aspirations (recognising

that . poverty is & major cause of environmental degradation

world-wide and an obstacle to environmentally sound cconomic

development)

(10) planning and analysis should be conducted on an ecosystem basis

(11) the promotion of ecological, social an d economic diversity

(12) the fair sharing of costs and benefits.?®

However, while the principles are attractive, they do not altempi 10
address in any fundamental way the paradigm of economic growth
and the constant striving for increased material riches. The Canadian
Green Plan%® the centrepiece of Canada’ s federal environmental ploicy,
published in 1990, does not fare much better in this respect. The Green
Plan sets out a number, of principles which attempt to address the inte-

"gration of economic and environmental aspirations. These principles

include the efficient use of resources, responsibilities shared between
federal and provincial governments, informed decision-making through
effective public participation and the adoption of an integrated approach
to environmental issues. As expressed in the Green Plan, these do not
seem to be the stuff out of which national policies can be made. The

document clearly needs a great deal more substance, particularly in terms <

of the processes of legislative and administrative implementation.®?
B, Economics and sustainable development
(i) The meaning of economic growth

In recent times, there has been a good deal of discussion of the
meaning of economic growth in the context of sustainable development

45, Supra note 44 at 3-%

46. Cangda’s Green Plan, Ministry of Supply and Services, Canada, (1990).

47, Supra note 46 at 153: “An Effective Legislative Framework”. A recent study which
fooks at the practical and theoretical implications of sustainable development in a
major river basin in Canada has been carried out by the Westwater Research Centre
at the University of British Columbia; see Dorcey, {ed), Pérspectives on Sustainable
Development in Water Management: Towards Agreement in the Fraser River Basin,
Westwater Research Centre, University of British Columbia (1990), and Dorcey
(ed) and Griggs (co-ed), Water in Sustainable Development: Exploring  Our Common
Future it the Fraser Basin, Westwater Research Centre, University of British Colum-
bia (1991): for a preliminary analysis of law reforms necded to achieve sustainabi-
lity in British Coumbia, sce Sandborn (ed), Law Reform for Sustainable Develop-
wment in British Columbia Sustainable Development Commiittee, Canadian Bar Asso-
ciation, British Columbia Branch {1990). -
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imperatives. The Brundtland Report itself talks about changing the
content of growth, in order to make it less material and energy intensive
and more equitable in its impact.%® Pearce et of make a clear distinction
between cconomic growth and sustainable economic growth; they dis-
tinguish these in turn from sustainable development.®* They maintain
that economic development  encompasses broader values such as the
quality of (presumably human} life, whilst economic growth is related
more narrowly to increases in a defined quantity, real Gross National
Product per capita,

.Hrmw argue that an economy experiencing economic mﬁos‘g over long
anoam of time cannot be said to be on a path of sustainable growth
if there is evidence that the feedback from changes in environmental
quality will induce non-sustainability. They state that sustainable deve-
MOH.VE@E (as opposed to sustainable growth) involves at least all the
things that impact on individuals’ wellbeing, and, more loosely, factors
mc&p as freedom and sclf-respect. It also involves the question of
intergenerational equity, which in turn involves the transmission moE.
one generation to the next of a ‘‘constant natural capital”. This latter
concept is stated to mean “providing a bequest to the next ,mmboummou
of an amount and quality of wealth which is at least equal to that in-
herited by the current generation™.50

With respect to non-renewable Hnmocnomwu ‘it 15 difficult to see how
a “constant” amount of capital can be transmitted from one generation
to the next. Once exploited, those resources are gone forever, at least
in 53_.. original form. Pearce and his colleagues answer such an argument
by saying that “it is the aggregate quantity that matters, and there is
oon.maﬁ.mzm scope for substituting [hu}man-made wealth for the natural
environmental assets”. 5t

Another view on economic growth has been put in the Australian

edition. .of Owr Common Future, which attempts to distinguish between
growth and development:

Development is sometimes equated with growth. Although they
are used interchangeably in Our Common Future, they are not
9@ same. Tconomic growth is defined as an increase in real
income per capita. Development on the other hand, simply
means desirable change. Whether growth constitutes develop-
SE% depends on social goals. An increase in. real lincome per
capita may be one in a list of development objectives.52

48, WCED supra note 4. R -

49. Pearce et al. supra note 22 at 33. ,

50. Pearce et al. supra note 22 at 48.

51, Supra note 22 at 58.

52. WCED supra note 4 at 26-27; the passage goes on to hote _.hosnéb that sustainable
development and sustainable growth, though not the same, are related, in the sense
that in a market economy, development, however defined, requires that the level

" of real income per capita is maintained, if not increased,
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The complexity of the relationship between cconomics and ecology

“has also ‘been addressed;

Based upon our best understanding of how economics and eco-
systems operate, we must ity to generate rules of behaviour which,
if followed, would sustain cach. We can think of economic and
ecological . sustainability precepts as overlapping circles. Where
they -overlap is found the terrain of sustainable development and
the starting point of a national strategy.

Economic sustainability can be defined as the way that humans
mMust manage an economy to Preserve its productiveness.®

The economic growth paradiam, intrinsic to most western gconomic
theory, has come under some question in the past couple of decades.®
A re-examination of economic growth, in particular changing the quality
of growth is likély to be a continuing feature of the sustainability -debate
‘of the 90’s. It is certainly clear that the Iast decade has seen a conflict |
between those who would characterise themselves as economic rationa-
lists. and those take a broader view of the direction of societal goals.
This seems to be the case both in lower income as well as in higher income
countries. although in the case of the more impoverished nations, there
is an understandable drive for economic development at the expense of
broader o.uSH.osBmsg considerations. Perhaps in the 1990%, the
predominance of economic rationality will be overtaken by ccological
rationality.5®

(C) Sustainable Development and Environmental FEthics

(€3] Moral ﬁ.cx&.&mw&f.:@

B

The nﬁﬁnm— mattets raised by the concept of sustainability in
the modern environmental debate include the question of the proper
Emoa of humans in the world’s environment, and what factors should be
taken into account in determining the value to be placed on human life
as 8%8& to other forms of life. The issue of the inherent value of non-
human- environments can be seen as an essential aspect of this debate.

At one end-of the moral spectrum, the only thing that matters is the’
effect of development or conservation decisions on human beings. On
the oﬁrma,,a.ma there is the ~view that every aspect of the environment,

53. Op cit, 28. .

54, See Daly, Towards a Steady-State Ecowomy, Freeman, 1973; Schumacher, Swiall
is Beautiful, Abacus 1977; Pearce et al supra nole 22,

55.-See further; Dryzek, Rational Ecology; Environment and Political Ecology' at 53-36;
in Australia at ‘least, the maming of the Federal . Government’s initial Discussion
Paper, h...%.@%%&% Sustainable Develgpment,-indicates that this is m__nmn_w :mu_uo:_nm.
at least on :._n Hn(i of rhetoric. ’
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down to rocks and microbes, should be taken into account as far as these
effects are concerned. The first view would be characterised as including
only humans in the category of items that can be “morally considerable”.
On the other view, all items of the ecosystem can be regarded as being
within the moral framework. This debate is not new. Roderick’ Nash,
in his book the Rights of Nature,®® traces the development of the “moral
‘o,o.umaanmmos: argument back many centurics in Western and Eastern
religion and philosophy. He uses the development of cjvil rights in the
United States over the past couple of hundred years as an example of the
extension of moral consideration to slaves and women, and argues that a
recognition of the moral consideration from humans to the whole of the
natural realm can be seen as a progression of the civil liberties debate,
Others who would go further, to include the whole earth as being morally
considerable. The idea of the earth as a living being, popularised by
Lovelock and his Gaia hypothesis,5” would seem to imply that an munm.:mﬁo
environmental ethic demands that moral value should be assigned to the
whole earth. Other thinkers would not limit moral considerability to this
planet, but would view the universe itself as the “originating matrix”
of the earth; the universe should thus be included in the ultimate ethical
circle. By not limiting moral philosophy to the boundaries of the earth,
accusations of “geocentrism” or “Earth chauvinism® (“‘terraism’?} would
thus be avoided.® :

The social construction of environment as something. outside -human
beings underlies much of Western society, of which a primary characteris-
tic is often seen as the imperative of economic development.. This mode
of thinking tends to “squeeze out” the soft, supposedly. unquantifiable
values® espoused by those who take a conservative view of the exploitation
of resources: _ .

By definition, humankind cannot live in “the environment”, The
very word separates “‘us” from *it”. But the global reality belies
the myth. The truth is that human beings are now the d¢minant
species jn all the world’s ecosystems and' the mast” . powerful
ecological force on earth, From this perspective, we do not have
environmental problems, the biosphere has a people! problem.
There can be no solution to our present dilemma unless we are pre-
pared to accept this reality.®® ' . .

56, Primavera Press/The Wilderness Society, 19590, : -

57. Lovelock, Gaia : A New Look at Life on Earth, New York 1979 -

$8. See Nash, supra nole 56 at 157-158; further, Hargrove, {ed) Beyond Spaceship Eartit!
Fuviranmental Ethics and the Selar System, San Francisco 1986.:.

=]

" 50, See Tribe, “Ways not to Think About Plastic Trees: New Foundations for Envi-

ronmental Law”, (1974) 83 (7) Yole Law Journal, 1312. Lo ) o

60. Rees, “The gobal context for sustainable development”, paper to symposium Plan-
ning for Sustainable Development, School of Community and Regional Planning,
University of British Columbia, 1988 (emphasis in original, tmpublished on file,
Faculty of Law, University .of Sydney). h .
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The values exposed here can be characterised as the tension between
an anthropocentric, or human-centred, view, and an ecocentrie, or nature-
centred view. The anthropoceftric view was introduced by thinkers
such as Descartes, who saw the world as a mechanism or machine which
can be broken down into its constituent parts, analysed, and thoroughly
understood. This mechanistic vision was further developed by scientists
such as Newton, and has beefi shown to be the dominant paradigm
infliencing much - of the industrialised world for the past 200 years.™*

““T'o a certain extent, anthropocentricity is an inevitable result of the limi-

tations of human perception, but a definition which expresses more clearly
the responsibility of human beings to respect the intrinsic value and
inherent right to continue to exist of the rest of the natural environment
may well be more broadly acceptable.

Clhristopher Stone® was a significant contributor to the debate on
inherent value. He argued that the inherent value perspective meant
that the non-human aspects of the environment, once being regarded as
morally considerable, can also be the subject of legal rights which
can be translated into a demand for their continuation in existence, Just
as other entities, such as corporations, could be represented in court, so
can elements of the non-human natural environment bring legal actions,
through human representatives, to protect their interests. The implication
of this perspective is that the term “‘sustainability” ought not to be
confined to the preservation of human life as such, but to the entire
natural realm. In addition, the notions of the alleged inviolability of the
use of private property, prevalent in many countries, and, at the inter-
national level, the principle of sovereignty, must be seriously questioned
in the context of the introduction of strategies for sustainability.®

(ii) A World Ethic of Sustainability
“These arguments seem logically to lead to the development of a world

61, See generally, Rifkin with Howard Entrepy: Into the Greenfouse World, Bantam
{1989) at 36, and De La Court, Beyond Brundiland: Green Development in the 1990°s
New Horizons Press 1990 at 132; for further analysis of the anthropocentric eco-
centric dichotomy, see Tribe, supra note §9; O Riordan and Turner Aa Annatated
Reader in Environmental Planning and Meanagement, Pergamon (1983), Ch 1; Boer
supra note 28, ,

62. Stone, Should Trees have Standing? Towards Legal Rights for Notural Objects,
Wittiam Kaufman 1984: Earth and Other Ethics, Harper and Row (1987).

63. See Sax, “The Law of a Livable Planct™, paper to the LAWASIA International
Conference on Environmental Law, Sydney, (1989); Ryan, “Freedom of Property
An Urban Planning Perspective”, (1988) 11(1) Uni of New South Wales L J, 48;
Boer, “Some Legal and Ethical Issues”, in Boer and James, (eds), Property Rights
and Environment Protection, Environment Institute of Australia 1990. On -the
question of sovereignty see Piddington, supra note 13, where he advocates the use
of expert facilitors provided by the United Nations to solve transboundary problem,
see also Muldoon, “The International Law of Ecodevelopment: Emerging Norms
for Development Assistance Agencies’, (1986) 22(1) Texas Internatiorral  Law
Journal at 51, aud Handl, supra note 13 at 31-32. ,
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ethic of mcwﬁmmzm‘om:? called for in the Brundtland Report,® and Caring
for the Eagrih which sets out “World Ethic for Living Sustainably”, sum-
marised as follows:

Every human com:w is part of the community of life, made up
of all living creatures, '

Every human being has fundamental and equal rights, including
the right to access to the resources needed for a decent standard of
living.
Each person and cach society is entitled to réspect of these rights
and is responsible for the protection of these rights for all others.
Every life form warrants respect independently of its worth to
people.
Everyone should take responsibility for his or her impacts on
nature.

Everyone should aim to share fairly the benefits and cosis of-
TESOUICe use,

The protection of human rights and the righis of nature is a
‘world-wide responsibility that transcends all cultural, ideological
and ' geographical boundaries.®

There is little doubt that many attitudinai changes will be needed
in order for such a set of ethical principles to be broadly introduced and
accepted.

(iif) The Precautionary Principle and Sustainability

The precautionary principle seems quickly to be entrenching -itself
as a concept in international law, and is beginning to appear in some
major international documents.® The precautionary principle was stated

64, .. human survival and well-being could depend on success in elevating sustainable
development to a global ethic**, WCED supra note 4 at 352; see also Engel and Engel
(ed) Ethics af Environment and Development, Belhaven Press London 1990 passim.

65, IUCN 1991 supra note § at 14,

66. The principle has been adopted by the United Nations Environment Programme

~and various international conferences on preventicn of pollution of the seas, eg :
the Nordic Council's International Conference on  Pollution of the Seas, 1989:
see generally Cameron and Abouchar, “The precautionary principie: a fundanmiental
principle of Law and policy for the protection_of.the-global environment”, _wa..s.z
College hiternational and Comparative Liw Review, Vol XIV, 1, (1991); this m_.:m__n
examines in some detail the ektent to which the precautionary principle has _unn.n
adopled both in internatonal documents and declarations as well as in domestic
law; see also Gundling, “The status in International Law of the principle of precau-
tonary action™ International Journal of Estaurine and Coastal Law, Vol 5, 1, 2 and
3, at 26 (1990); Third International Conference on the Protection of the North m.nm.
sce Camecron and Werksman, “The precautionary principle: a policy for action
in the face of uncertainty (draft) International Convention on Climate Change, wmnw..
ground Papers on International Environmental Law, Centre for International Envi-
renmental Law, London); see also Handl supra note 13 at 20-21. ’ :
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in the Bergen Declaration as follows:

Environmental measures must anticipate, prevent, and attack the
causes of environmental degradation. Where there are threats of
« serious or irreversible damage, lack of scientific certainty should -

not -be used as a reason for postponing measures to  prevent
environmental degradation.®

The implication of this duty is that developers must assume from
the fact of development activity that harm to the environment may occur,
and that they should take the necéssary action to prevent that harm;
the onus of proof is thus placed on developers to show that their actions
are environmentally benign.® . . .

The v.ﬁaomamowmé principle can be characterised as a broadly appli-
cable principle of ethical responsibility between human beings towards
the environment and to each other as part of that environment,

Cameron and Abouchar state that the function of the principle is
“to ensure ‘that:

-4 substance or activity posing a threat to the envirenment is
prevented from adversely affecting the environment, even if there
is no conclusive scientific proof linking that particular substance or
activity to environmental damage.®®

The words “substance™ and “activity” imply substances and activities
introduced as @ result of human intervention. They allow the principle
to be used in refation to all aspects of environmental degration, and to
extend it to the area of sustainability. The Bergen Declaration referred -
to this link quite explicitly, stating that in order to achieve sustainable
development, * policies must be based on the precautionary principle.™
In Caring for the Earth, the precautionary principleis again urged for
adoption in décisions on development and environment. The principle

G7, Bergen Ministeriol Declaration on Sustainable Development in the ECE Region, May
1990, ‘Article 7, as cited in Cameron and Abouchar, supra note 66 at 18; this formu-
lation appears, in a slightly modified form in a draft Convention for the Conserva-

" tion and Wise Use of Forests, prepared by the Centre for Interpational Environ-

mental Law, Ho:nou (1991): it means “the principle of establishing a duty to take .

such, measures, that anticipate, prevent and attack the causes of environmental de-
gradation where there is sufficient evidence to identify a threat of serious or rever-
sible harm (o the environment-even if there js not yet scientific proof that the
environment "is- being harmed”. .

The Australian Conservation Foundation et af, supra note 32 at viii, staled that
placing the -burden of proof on proposers of technological and industrial develop-
ment to demonstrate that they are ecologically sustainable should be one of the
guiding principles of ecologically sistainable development; see also Cameron and
Abouchar supra note 66 at 22,

69, See Cameron and- Abouchar, supra note 66 .at 2.

70. See Cameron and Abouchar supra note 66 at 18,

68

Tt aTa
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is invoked in relation to the basic elements of adequate national legal
systems particularly when standards for pollution prevention are being
set.”r - : A . .

Although 3t is possibly too carly to assert that the precautionary
principle has become a norm of international Jaw,” the time when it will
be dcceptéd may not be far off. Already it has been incorporated in the
draft of a convention on forestry,”™ and there is little: doubt that it will
appear regularly in different guises in a broad range of international
documents and statements. It will no doubt surface as a prominent
principle in the UNCED process. It also seems clear that more coun-
tries will ‘absorb the conceépt in domestic legislation,™ ﬁmnmoc_mlw as &
resitlt of its acceptance in international legal discourse.

- THI. SUSTAINABILITY IN LOWER INCOME COUNTRIES

{A) Transfer of concepts

It cannot be assumed that precise policy prescriptions for stistainable
development are automatically transferable from one country to another.
Given the vast inequalities in per capita income between. countries, the
concept must. for this reason acquire different shades of meaning’ accor-
ding to different economic, environmental, cultural and political circums-
tances. The question of intragenerational equity must be addressed as a
specific economic and political problem both within countries as well
as between countries. The draft of Caring for the Earth entitled, Caring

for the World™ stated: :

Greed and the maldistribution of power among people are major
causes of environmental degradation and human suffering. They
are the chief obstacles to achieving sustainability.™® :

Importantly, it also qonow.:mmna that inequality between people within -

countries relates to both economic and political dimensions. ‘It asserted:

' Unsustainable behaviour by poor people is almost always due
to factors such as loss of land, growing .indebtedness, -or loss of
“access to markets, that teave them -unable to support’ themselves

T, “Supra pote 4 at 29-30, 66 and 68. . :

T2.. m.a.n Glindling, supra note 66 at 30; Cameron and Abouchar are more positive; they
“assert that the fact that 34 countries endorsed the prineipe at the Bergen Confe-
*rence, is an indication that the principle is emerging as a rule of customary interna-
_ tional law: see swpra note 66 at 20-21 and further evidence-there. cited. '

73, Draft Convention on the Wise Use of Forests, Centre for International Environmen-
“'fal Law, London; see supra note 67. ‘

.R..,.,man Cameron and Abouchar sapra @oﬁ.mm at 6-12 for a discussion of the extent that

“the principle has been adopted in domestic legislation.
75, JTUCN, UNEP and WWF 1990. .
76. Supra note 73 at 16, , ,
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properly. When  wealthier people can appropriate resources
for themselves or theit clients at costs far below their value for
production, they treat the resources as fee goods, using them up
and moving on. Poor people who lose by such appropriations
are powerless to hold the wealthy accountable. Having no
recourse, they place greater stress on their environments, by moving
deeper into the forest,” ‘occupying marginal land unsuitable for
- agriculture or herding, or adopting some other destructive way of
staying alive.”?

The Brundtland Report also recognised the inequities between coun-
tries, and that many problems arise from inequalities and access to re-
sources. Inequitable land ownership structures, it asserted, can lead
to over-exploitation of resources in the smaliest holdings, with harmful
-effects on both environment and development:

As a system approaches ecological limits, inequalities sharpen.
Thus when a watershed deteriorates, poor farmers suffer more
pecause they cannot afford the same anti-erosion measures as
richer” farmers. When urban air quality deteriorates, the poor,
in their more vulnerable areas, suffer more health damage than
the rich, who usually live in more pristine neighbourhoods. When
minera] resources become depleted, late-comers to the industriali-
sation process lose the benefits of low-cost supplies. Globally,
wealthier nations are better placed financially and technologically
to cope with the effects of possible climatic change.

Hence, our inability to promote the common interest in sustainabic
development is often a product of the relative neglect of economic
and social justice within and amongst nations.™

On its own terms, the Brundtiand report thus implied that the future
cannot be “common” in the sense of being equal, fair and just, when the
economic and ecological situation of lower and higher income countries
are compared.”® The Report maintained that the reduction of poverty
is a precondition for environmentally sound development in  lower

" income countries. Economic growth was thus seen as an essential part

77. Loc cit; these two passages do not appear in the final repott, Caring for the Earth,;

this does not make them less relevant.
78. WCED supra note 4 at 93.

79, See WCED supra note 4 at 72 ef seq; further, Roseland, M, “Socal Equity and- Sus-

tainable Development; Uncommon Future®; background paper for Planning
for Sustainable Development, School of Community and Regional Planning, Uni-
versity of British Columbia 1988 (unpublished; on file Faculty of Law, University
of Sydney); see also North South: a Program for Swrvival, Report of the Indepen-
denit Commission on Tnternational Development Issues, 1980, cited in Muldoon supra
note 63 at 20
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of strategies for sustainable development.’® Tt was said that this meant
that a rise in per capita income in those countries was necessary, The
Report -indicated that before an impact could be made on mvmoH.En poverty
a growth rate of 5% per annum in the lower income economies 0».. Asia,
5.5% in Latin America and 6% in Africa and West Asia was required.5
The recommendation of continued. economic growth was well received
by both the Third World as well as the rich nations of the First ﬁ,ozaw
because it did not call for any radical change in economic direction.?®
In essence, critics argue, the Report means business as usual, with a
few economic and other adjustments.s?
- Barbier puts a somewhat different view of poverty and economic
growth : ,

The concept of sustainable economic development as applied
to the Third World... is therefore directly concerned with
increasing the material standard of living of the poor at the

* “grassroots” level, which can be quantitatively measured in terms
of increased food, real income, educational services, healthcare,
- sanitation and water supply, emergency stocks of food and cash,

- etc,, and only indirectly concerned with economic growth at
the aggregate, commonly national, level. In general terms, the
primary objective is reducing the absolute poverty of the a.ﬁaa.m
poor through providing lasting and secure livelihoods that minimise
resource depletion, environmental degradation, cultural disruption
and social instability,

This conceptualisation of a possible solution is close to that pres-
cribed by Caring for the Earth, which argued that in lower mnooﬁm coun-
tries, faster economic growth is needed to secure satisfoctory lving .ﬂm?
dards and to finance investment in both, E:Emn. development and environ-
mental conservation.5®

Q& Women and sustainable development

Caring for the Earth acknowledges that women are mEvoHSbn. managers
of natural resources, but that in most countries they have limited access
to and control over income, credit, land, education, training, health care,
information or time, and that they suffer the worst of poverty and

80. i.OmU supra note 4 at 92-93, and see Eckerscy,. supra 1ible 24 at 47.

81. WCED supra note 4 at E...

82. Eckersley, swpra note 22, o
83. See for example, Trainer, T, ‘A rejection of the Brundtland Report™, University

-of New South Wales, 1988 (unpublished; on file, Faculty of Law University oﬂ.,

- Sydney).

84, Barbier, “The Concept of Sustainable Economic Development”, m..::...&;:a..%... .

- Conservation, 14(2), 1987, 103, -
85, TUCN 19591 supra note § at 21.
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environmental degradation. Whilst this is most particularly true in lower
income’ countries, women in higher income countries suffer from the
same power imbalances, relating.to environmental decision making as
well as ‘other aspects of their lives, although they are affected in different
ways from women who live more closely to the earth.
Any strategy for the implementation for sustainabie development
must include positive discrimination law and policies to ensure that
women have an equal say in environmental decision making and that
they have access to the political power to make the necessary changes.
These changes extend to changing attitudes on family size and women’s
“traditional” roles, extending mandatory primary education to female
children, particularly in rural areas, providing opportunities for women
to become economically self-sufficient and providing health and nutrition
programmies - targeted at mothers,58 mcvﬁoanm women in this way
can generate ' other benefits, including better economic performance,
improved family welfare, greater alleviation of poverty and slower growth
. of population. The recent report by the OoE.E.o:Snm_E Secretariat®?
 ‘maintains that ‘oné of thé fundamental constraints faced by women is
the inferior status accorded to them by law and custom in many countries,
owing no more than one per cent of the wotld's land, and with many
effectively remaining legal minors throughout their lives, so that they
have no legal ‘identity separate from men enabling them to act on theii
own behalf® This report recommends that governments, agencies
and communities -seek to develop mechanisms to facilitate the full parti-
cipation of local'wwomen in all levels of policy-making and decision-taking.

It also endorses the request of the UNCED secretariat for all countries

to complete ‘an.audit on the role of women in sustainable development,

in order 'to clarify the policies and actions needed at the national and
international levels to strengthen women’s roles in fostering sustainable

development. 82 .

Another view is provided by De La Court, who maintains that the
issue is not éxtending development aid to women as an essential ‘target
group® but that development itself was the problem. “Insufficient and
inadequate ‘participation’ in ‘development’ was not the cause for women’s
increasing underdevelopment: it was, rather, their enforced but asymme-
tric participation in: it, by which they bore the costs but were excluded -
from the benefits, that was responsible for their marginalisation %

86. IUCN 1991 sapra note 5 at 23, ) .

87. See Sustainable Development: dn Imperative for Envirommental Protection, Report
by a Group of Experis on Environmental Concerns' and the Commonweéalth, pub-
lished by the Economic Affairs Division, Commonwealth Secretariat, London
(19913, ' .

88, Supra note 87 at 107-121.

© 89, Supra note’ 87-at 120-121. ’ -
90. De La Court, supra, note 61 at 134-135 quoting Vandana Shiva, “Let us survive:

women, ecology and -development”, Research Foundation for Science- and Ecology.
U@.ﬂa:n: Saigharshy, No. 3 (1989),
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{(c) Indigenous people and sustainable development
Caring for the Earth further recognises that indigenous Woo.!m around

the world have also been discriminated against, their Jlands seldom
being acknowledged as being theirs, suffering colonisation, expropriation

and resource exploitation. : :

Some 200 million indigenous people (4% of the world’s ‘popu-
lation) live in enviromments ranging from. polar ice to tropical
deserts and rain forests. The lands where they still live are usually’
marginal for sustainable high-energy agriculture or industrial
resource production, but they are distinct cultural communities
with land and other rights based on historical use and on.omvmbow.
Their cultures, economies and identities are Fnﬁnomgw tied to
their traditional lands and resources.™ T

. .F many instances, indigenous people who now form minority groups

:S:m. in higher income countries have similar problems to those living
as Bﬁoamow in lower income countries. Internal colomisation affects
them in much the same way as external colomial oppression has done
m.um continues to do in other countries. The most common manifesta-
tion of this oppression is not having their lands and Hmiw,nnoomsmm&.
”uw .Ea dominant powers. The recognition of the customary law of
indigenous peoples by national legislation is urged by the World Conser-
vation Union in its response to the Brundtland Report: o+

In many countries which have gained independence during.the
past few decades, an understandable urge for modernisation has
r&. to sweeping social changes, which have been reflected in legis-
lation. ._unoﬁ_:o:ﬁ? these have involved transplanting foreign
models in what appears now to have been a rather doctrinaire
fashion. Among the casualties of this process have frequently
@mo.n counted long-established customary laws which in ?mnw
cases emboided traditional wisdom about the sustainable manage-
ment of land, particularly pastures and forests; examples include
legislation which vests the ownership of all trees in the state or
some public body, with the result, that no incentive remains for
private individuals to replant.*

The m:.nmmos of cultural sustainability is not one which mw.mmpmnn;\
addressed in documents relating to sustainable development. The march

91, ITUCN 1991 supra note 5 at 61,
92. TUCN, The World Conservation Union, From Strategy to Action: The IUCN .mn -
ponse {o the Report of the World Commission on Environment and Development,

{1989) at 94; see also at 29-31; a paradigm example of this is the attemipted natjona- -

. .__mwwmou &.53.9.%35232 F En::a_wuo.m.wma,mmmﬁnnnu".:%Enoa:2
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of progress, in terms of more efficient food and fuel wood production,
the introduction of new technologies, the raising -of per capita income
to a certain minimum level, can blithely pass by the efforts of a community
to keep itself going in a cultural sense.” The introduction of sustainable
strategies, especially through outside-imposed . regulation and bureau-
cratic domination may serve to.destroy ‘the- feeling of community between

people. _Community-based strategies, “which - may generate legislation

lm..a‘ consistent -administrative structures in many countries, seems overall

to be a more effective form of implementation.. In the 1990°s there is
some recognition in a number of countrics that traditional- land- -care

_can be of great value in introducing sustainable management practices.®

IV. TRANSNATIONAL ENVIRONMENTAL LAW AND-
 SUSTAINABILITY S

(A) The growth of transnational environmental law o e

In the past two decades there has been a spectacular growth in | the
transnational Jaw relating to the environment, both.in terms of custo-
mary -law as well as in the form of conventions and treaties.® .The

United Nations Conference on the Human. Environment held: in

- Stockholm in 1972 adopted a wide range of resolutions which formed an

Action Plan for international cooperation on environmental matters,
The Conference also produced the Stockholm  Declaration, containing
26 principles relating to the future preservation and enhancement -of the
human environment.?® These principles are frequently cited as the star-

ting point of international environmental law.”

93. The connections between cultoral sustainability, seli-determination and the right”
to own, use and control theit traditionally occupied land is clearly recognised in
the draft Universal Declaration on the Rights of Indigenous Peoples; see Report of
the United Nations Economic and Social Council Report of the Working Group
on Indigenous Populations, Ninth Session; October 1991; see also, Martyn, “Cul-
tural Sustainability and Overseas Development Assistance in the Third World: Is
there a role for Social Impact Assessment in. ATDAB Projects?”, Legal Research
Project, School of Law, Macquarie University, 1920 (unpublished; on file, Faculty
of Law, University of Sydoey). . :

94, In Australia the introduction of schemes of “joint management” of national parks
in areas where Aboriginal people live is one example of this; in Nepal, the transfer
of management of state forests back to local villages:is another; see Gilmour, King
and Fisher, “Management of forests for local  use.in the hills of Nepal; Changing
forest management paradigms”, Wepal-Australia Forestry Project Discussion Paper
(1987), cited in Pearce et al supra note 17 at 188, . o

95. The distinction can be put in terms of “soft” law and “hard® law. Soft.Jaw can
be defined in this context as rules agreed between states ‘which have no *‘enforceable™
component; it expresses norms of a legal character, Hard law is that internatio-
nal law, generally found in conventions and treaties, which normally entails.legal
rights and duties; see eg Muldoon supra note 63 at 8; Koester supra note 6 at 175
sce also Handl supra note 13 at 7 and Schachter *The Emergence of International
Environmental Law® 44 Journal of International Affairs at 457 T

96. Supra note 1; see also Muldoon, supra note 63 at 14-16; Koester supra note 6 at 2.

97, See eg Schacter supra note 95 at 459, ” . L

e
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.Nogwnu.s states ‘that before the Stockholmn Declaration, international
nns._.cuanﬂmm law could ‘hardly be considered an independent branch
of international law, but that since that time, some 300 multilatera
agreements and some 900 bilateral agreements have been concluded in
the environmental area, Also, a substantial body of international litera-
ture on environmental law has been developed. He states that in view
of this it is not surprising that the Stockholm Declaration is deseribed
as crucial to the development of international environmental law.
oIt is also clear that international law has become an’ increasingly
important mechanism in the quest for sustainable development, Muldoon
for example points to the formulation of duties, norms and rules directed
towards states and other development actors, and that international en-
vironmental law concepts have been infegrated with concepts of the law
of development to create new concepls and duties to supersede earlier
ones. The law of “ecodevelopment” has resulted from this integration.®

* Koester maintains that with the development of ‘the World Charter
for Nature!® and. the legal principles generated by the Legal Experts
Group on mcﬂaonﬂmh»m— Law of the World Commission on Environment
dnd Development, 1! there: are. now general principles of environmental
law which have the validity of international customary law. Such a
proposition is probably a little optimistic; some of these might be regard-
.amnw as tentative at best. In any case, the more significant of these
include:

—a general obligation to protect the environment and natural resources;

—that the right 10 a healthy and well-functioning environment can be
considered as a human right;

—an obligation to prevent domestic activities from harming the environ-
ment in other countries to any significant degree; :

—tobligations of States to use resources in such a way as to allow
other States to use them in the same way;

imuow:mmﬁobﬂow:?aao&ﬂ n.oz,uimmOm Uno_.ao?,éEnWBmmg
affect the environment in those countres; S

—an obligation to cooperate with other States to solve at least trans-
boundary environmental problems and .corresponding problems in

98. Supra note 95 at [5.

99. Muldoon, supra note 63 at 7; see also Richardson, *A study of the response of trans-
national law and policy {o the environmental problems of East Asia and the South
Pacific™ (1990) 7 Environmental and Planning Law Journal at 210-215.

100, Supra note 3; see also Kiss and Sheldon supra note ..,... at 46-48,

101. See Experts Group on Envircnmental Law of the World Commission on Envi-
ronment and Development,. Environmental Protection and Susiainable Development:
Legal Principles and Recomendations, Graham and Trotman/Martinus -~ Nijhoff,
(1986); sce also WCED supre note 4, Annex one at 392, .
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extra-ferritorial areas, and to warn other States in the cvent of an
environmental disaster.1%®

As noled above, there are now quite a number of multilateral and
bilateral converitions and agreements relating to the protection of the
environment. -However, the 1980s has seen a demand for at least three
new conventions. They are the proposed biodiversity convention, a
framework convention on the law of the atmosphere'® and a convention
on sistainable development and environment protection, planned to be
ready for the Earth Summit in Brazil in 1992,

(B) “Green n_,c._.EEe:w_:w... and sustainable development

Strategies on the part of international donors to introduce ecologically
sustainable development by placing what are sometimes referred to as
“green conditionis” on aid are one way of achieving better environmental
and economic’ conditions in many countries, Some aid agencies, inclu-.
ding the World :Bank, the Asian Development Bank and the United
Nations Development Programme have seen the need to consider the
environmental consequences of their development work:1®? The Australian
International Dévelopment Assistance Bureau (AIDAB), has specifically
addressed the question of “‘green conditions™. It has developed a
policy of supporting ecologically sustainable ‘development, which is

" . intended to éncompass all delivery mechanisms in aided countries.*®

The AIDAB strategy emphasises the fact that the Australian Government

~will pursue a polity of supporting actively projects and programs of

multi-lateral bLapks that promote ecologically sustainable development.
It states that- when- projects which are inconsistent with that policy are
submitted :for approval, Australian representatives will be directed to

_state Ausiralian- opposition to them and to vote against them. In addi-

tion, AIDARB contributions to the United Nations and other multi-
lateral organisations will be directed to specific activities consistent with
the policy.1%: Whilst this policy is generally laudable, there may well
be some countries which will find it a little patronising.

102, Koester supra note 6.
103, See.e.g. Horn, “The Greenhouse Effect and International Law™, (1990) 7 Emi-
o ronmental antd’ Planning Law Jouwrnal at 294, : ;
104, A detailed analysis of integrating environmental management into development
policies can. be found in Muldoon, supra note 63 at 30-38; for a critical review of
the policics of some of the agencies, see Richardson, supra note 99 at 213-215.
105. Ecologically ‘Sustainable Development in  International Deveopment Co-operation,
An AIDABR discusson paper Nov. 1990; this paper followed from the Australian
" Government’s discussion paper Ecologically Sustainable Development, supra note
vy R i
106, Supra note [05 &{ 27; AIDAB's policy extends to ensuring the ¢nvironmenta] sound-
" ness of imported goods, activity uwou.o.wm_m. for the World Food Program, and giving
prefereace to 'sponsored students who wish to study disciplines relevant {o the imple-
mentation of ecologically sustainable development strategies, AIDAR also intends

.y et o e
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V. IMPLEMENTING SUSTAINABILITY THE 2>HHOZ>H_ LEVEL
(A) The tole of legal and administrative mechanisms

The implementation of sustainability at national _m..to_, rmm taken a
variety of paths. Many of these paths will eventually lead to the framing

. of appropriate legislation and administrative policies which are intended

to encourage, if not enforce, sustainability strategies. The World: Conser-
vation Strategy of 1980, an important document at ‘the time, which
changed attitudes around the world, can now be characteriséd as one_
beginning in a very long process of change. The weakest section of
that Strategy was the detail of implementation, Nevertheless, a great
number of countries have now initiated National Ooumoﬁ_mmon_. Strategies
on the basis of the World Conservation Strategy. o T

The need for integrated, comprehensive environmental laws: at a
national level has been identified by UNEP and other agencies-since the
1970's.1% New environmental laws now represent the fastest growing
body of legislation in virtually every nation; in their basic elements they
are often similar in content. However, as with concepts of sustaina-
bility, aspects of environmental laws appropriate to one cirltiral context
may be inappropriate to that of another. Differences in income, attitndes
to punishment, and vastly different ways .of conceiving -the place of
humans in the environment are bound to throw up alternative ways of
dealing with similar problems.?® For example, the imposition of large
fines in low income countries for pollution offences simply. would not
work, but locally imposed community service orders may well be a
better solution in some instances. Lawyers and policy analysts,’ parti-
cularly those who come from outside the country concerned, who are
employed to draft legislation and administrative guidelines must be careful

to conduct an annual environmental audit to assess projects and their conformity
to the policy of ecologically sustainable development. The other-side of “green
conditioning™ is the issue of “tied”, aid, which relates the provision of aid to trade
and procurement requirements of the donor country; such requirements may well
inhibit sustainability strategies that a country may have in train; see Fernanade,
“Development Assistance and Sustainable Development”’, (1986, unpublished, cited
in Muldoon, swpra note 63). ' L
107, Supra note 2. - ' :
108, Sec The Implementation of the Montevideo Prograrmume for the development und Perio-
dic review of Evironnmental law 1981-1991: An overview supra note 7 at 36,
109, Robinson, “A Legal Perspective on Sustainable Development”, jn’ Saundeis (ed),
The Legal Challenge of Sustainable Dévelopment, Canadian Institute of Resources
* Law, Calgory (1990) at 17. . !
110. For example, the Tslamic view of environmental matters reflect 4 rather ‘more inte-
grated view of humans and the universe in comparison to the Western view; see
. Kader, Sabbagh, Glenid and Izzidien, Basic Paper on the Islamic Principles for the
Conservation of the Natwral Envirommnent, IUCN, with -Metrology and- Environmen-
tal Protection Admnistration, Kingdom of Saudi Arabia, 1983; see also Kiss and
Sheldon, Inrernational.Enviranmental Law,- Graham and Trotman 1991 at 21-13,
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to ensure that any preconceived notions they may have of how to proceed
fits in with the people and communities they are endeavouring to assist.
Tt is significant t note that the Brundtland Report devoted a whole
chapter to legal and administrative strategies for sustainable develop-
ment.1 Tt js becoming more broadly recognised that without a legal

basis for implementation, a-govérnmental policy of sustainable development

_across- all industrial sectors will not be effective in many cases. Caring
* for the Earth stdted:

Environmental law, in its broadest sense, is an essential tool for
achieving sustainability. It requires standards of social behaviour
and gives a measure of permanency to policies. m_._iﬂouaosﬁ
law, based in turn on scientific understanding and a clear analysis
of social goals, should set out rules for human conduct iE.oF
if fallowed, should lead to communities living within the carrying
capacity of the Earth®*

B. National Conservation Strategies

Many countries have now carried out reviews of their government
policies in the light of the Brundtland Report,”® and various aid agen-
cies In the Pacific region, the South Pacific Regional Environment Pro-
gramme (SPREP) has been instrumental in organising regional initia-
tives for the introduction of National Environmenta] Management Stra-
tegies in five countries.** These Strategies, which are in essence the
same as National Conservation Strategies, involve the development
National Environment Management Strategies in tandem with a review
and . revision of national and provincial environmental legislation and
administrative mechapisms. ™

Nepal is used here as an illustration of some of the factors involved
in the implementation of a National Conservation Strategy.

C.. Implementing sustainable development in Nepal

Nepal is ecologically and _monmm_G a very diverse country, iEn_w w.mn.mw
a broad range of envirommental difficulties. These Foﬁ.cam a diminis-
hing resource base coupled with a population explosion which has nnmﬁma

111. WCED, supra note 4, Ch 12,

112, TUCN 1991 supra note 5 at 67, .

113. For example, in the Asian region Indonesia, South Korea, Malaysia, MNepal, Pak istan,
the Philippiness and Sri Lanka have done such reviews. Four of these countries,
Malaysia, Nepal, Pakistan and Sri Lanka, have adopted, or are in the process of
adopting Natjonal Conservation Strategies with the assistance of the World Conset-
vation Union “Brundtand follow-up in' Asia", (1990) 21 (4) IUCN Bulletin, 9.

114. Cook Islands, Federated Statés of Micronesia, Solmen Tslands, Tonga and the
Republic of the Marshall Isiands, .

115, The legal reviews of the five countries will be published by SPRET in 1992.
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increasing rural poverty, leading to increased deforestation, soil erosion,
degradation of watersheds and contamination : of ground water, soil and
air. Increasing urbanisation through a process of migration of rural
population has been aggravating environmental and planning problems
in the towns.lié ) ,

The National Conservation Strategy for Nepal. was developed over
some years by the Government of Nepal in collaboration with the local
project office of the World Conservation Union (IUCN). The Strategy
was published jn 1988, and covers a very broad range of environmental
matters.*" The objectives of the Strategy are io help :

1. satisfy the basic material, spiritual and cultural needs of the people
of Nepal of both present and future generations;

2. ensure the sustainable use of Nepal’s-Jand and renewable resources ;
preserve the biological diversity of Nepal in order to maintain
and improve the variety of yields and the quality of crops and
livestock, and to maintain the variety of wild species, both plant
and animal; _

Maintain essential ecological and life-support systems, such as soil
regeneration, nutrient recycling and the protection and cleansing
of water and air. :

»

*=

The process of implementation of the Strategy is now underway,
This involves a broad range of initiatives, including field work, extensive
training courses for local experts, research into pollution sources, heritage
surveys, the development of an environmental -impact assessment prog-
gramme and the review of environmental law and administrative mecha-
nisms.

Partly as a result of the completion of the National Conservation
Strategy, and partly because of the direct pressures of environmental
degradation, there has been a growing awareness of the need to moder-
nise existing laws, administrative processes and institutional arrangements
relating to environmental matters, Another factor has been the demo-
cratisation of the Nepalese political system in the ‘Past two years, which
has resulted in the redrafting of the Nepal Constitution. A number
of groups and individuals pressed for the introduction of an environment -
protection provision. The new Constitution approved in - the latter part
of 1990 includes the following provision in relation to the environment:

L16, The causes and effects of environmental degradation in Nepal have been the subject
of many studies. See e.8. Ives and Messerli, The Himalayan Difemma: Reconciling
-Development and Conservation, Routledge, London, 1989; see also a review essay
which questions some of the conclusions reached in the book: Fisher, “The Hima-
layan: Dilemma: Finding the Human Face”, 1990 31(1) Pacific -Viewpoint, 69-76,

117, Building on Suceess: The National. Couservation Strategy for Nepal, His Majesty’s'
Government of Nepal, and International Union for' Conservation of Nature- and
Natural Resources 1988. ' : ERCRICI
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‘The' State. shall give priority’ attention to the protection of the
environment and the reduction of impacts on the environment
due to the. impleméntation of physical development activities
through "publi¢’ awareness on environmental quality, and shall
give special attention to the protection of rare animal species, the

the forests and the vegetation of the country, 118,

This_provision; could not be regarded as the strongest possible. As
it is contained in the Directive Principles rather than the body of the
Constitution, it is legally unenforceable. However, it does represent a
significant advance. in terms of the public debate over the environment
in Nepal, and may properly form the -basjs .of wide-ranging administra-

* tive and legislative reforms over ‘the next few years.

The Environmental Law and Institutional Development Programme

_cartied out.as part-of the implementation of the Nepal National Conser-

vation Strategy looked at the existing legislative and administrative arran-
gements relating to environmental protection, land use and resource mana-
gement in Nepal.™¥® The Review found that while there is a good deal

.of administrative infrastructure and legislation in Nepal relating to the

environment which could be used in the implementation process, liitle
of‘it could be regarded as being effective. Much of the legislation relates
to land use, in particular forestry, mining and other resource exploitation.
As In most other. countries, the existing law has not been drafted with
any particular philosophy of environmental conservation in mind, There
is little effective -pollution control legislation, no environmental impact
assessment legislation, minimal planning legislation and no effective
scheme for cultural heritage protection, The natural heritage is protede-
ted only insofar as it is covered by national parks lepislation. The Re-
view E&oﬁ&..ﬁmﬁ much of the existing environmental, resource manage-
ment and land use planning regime needs a good deal of attention in
order’ to” bring- it up to modern international standards. The Review
suggested that'a comprehensive environmental protection statute should
be introduced and: that existing environmental legislation should be sub-
stantially upgraded. = New planning legislation for both urban and_rural
areas was also suggested.

" ‘The second stage. of the World Conservation Union study concentrates
on writing. drafting. instructions for a new environmental management
Tegime, to 'be embodied in a statute, with the possible establishment

118. In translation, from Hassan, :ﬂam& Aspects of Conserving Biodiversity in South
Asia™, paper to Workshop on Designing and implementing the Bodiversity Con-
servation Strategy, IUCN General Assemby, Perth, December 1990,

119, Review of Existing Legisiation, Administrative Procedures and Institutional Arrange-
ments relating to Land Use, Enviromment: Protection and Resource Developmenr. His
Majesty’s Governiment of Nepal and the World Conservation Union ({UCN) Nepal
1991; the Review and jts recommendations are presently being considered by the
Government of Nepal. L T
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of a -comprehensive environment protection agency. 55 anm_ being

developed could set up cooperative, flexible arrangements’ for planning -

throughout the country, guaranteeing participation from -local groups
and individuals, whilst also setting naticnally consistent’ -standards for
environmental impact assessment and uo__cnon no_._c.o_

D. Institution building .

Bureaucracies H&mcnm {o resource Emsmmnaann UEE Eu over a- bonoa.

of years, are often loath to incorporate new functions such as ‘mandatory
environmental assessment, or the addition of Environment Units.
theless, it is clear that the setting up of new institutions and the reorien-

tation of existing bodies are an integral part of the E.oommm of change

occurring in many countries. In lower income countries in vmnsn:_ﬁ.
there seems also to be an acceptance that existing structures’ may take
a long time to change: for reasons of lack of resources, lack' of political
will and the pressure for resource development, particularly from ex-
ternal investors. In commenting on the rewriting of constitutions in
the South Asian region to import environment protection ‘provisions,
it has been stated ::

An the ultimate analysis, however, whether a state H,o:,oﬁm and
implements  conservation measures would depend - on - political
will. The %«io@:ﬁi of such political will has ».o__oﬁ.& a fami-
liar pattern in the region. First, each country in the” region faces
or reaches intense envitonmental degradation. From such degrada-
tion emerges consciousness among the prople to meet environ-
mental challenges with long-term societal objectives. This aware-
ness next sensitises the Government and the decision makers and
results at this stage in the announcement of an Environmental -
Code or legislation and a plethora of conservation-oriented mea-
sures. These measures, however, are first not implemented be-
cause the institutions and the necessary infrastructure have not
developed to keep pace with the policy and lepal regime. The
next stage in the development of the political will is the. alloca-
tion of resources for institution-building, [hulman power deve-
lopment, technical data and laboratories. Institutions develop
from the embryonic department on the National Planning Ministry
that routinely handles environment and conservation measures
to the ultimate blossoming of a fully-fledged Ministry of the Envi-
ronment duly reinforced by a full-time Environmental Protection
Agency in the country,}?®

The point at which an individual country is ready to establish a Minis-
try mo,. the Environment and/or an Environment Protection Agency

120, Hassan, P, supra note 116 at 9,

Never-

L
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(assuming that these are litmus tests for the highest level of institutional
response in this area) is difficult to determine. The timing depends on
the stage of economic development, the degree of expertise within go-

" vernment departments, the pressure from electorates and the effect of

the _ latter on politicians.
Even in Australia, where_environmental onmanEmm have been in

pbeid-St

oﬁmﬁosnn in most States and at’ federal level since the 1970’s and where

.‘.Eﬁd is generally a high level of environmental awareness, there is only

in recent times a ﬁ:mr to introduce a federal Environment Protection
Agency. B

E. Drafting appropriate legislation

Each country and in federal systems, each jurisdiction within a country, .

is_likely to have somewhat different requirements and emphases in ‘rela-
tion to the importation of sustainable development principles into its
legislation and administrative practices. No one model will be sufficient.

Nevertheless, Caring for the Earth'?® states that governments should
ensure that their nations are provided with comprehensive systems of
environmental law, covering as a minimum :

*

land use and development control

sustainable use of renewable resources, and non- -wasteful use of non-

renewable resources

* prevention of pollution through imposition of emission, environmental
quality, process and product standards designed to safeguard human
health and ecosystems

* efficient use Of energy, through the establishment of energy efficiency
standards for processes, buildings, vehicles and other energy consum-
ing products

* control of hazardous substances, Including measures to prevent acci-
dents during transportation

* waste disposal, including standards for minimisation of waste and
measures to promote recycling

* conservation of species and ecosystems, through land-use manage-

ment, specific measures to safeguard vulnerable species and the ésta-

blishment of a comprehensive framework of protected areas.

*

121.- See Proposed Commonwealth Enviromnent Proteciion Ageicy: Position Paper Sor
Public Comment, July 1991; in New South Wales, which has what is considered to
one of the more advanced environmental statutes in Australia, (the Environmental
Planning and Assessment Act quv legislation to establish an Environment Protec-
tion Authority was only passed in _wm_. see Protection of the m.u__znzzx...:_ Adri-
nistration Act 1991.°

122, TUCN 199} supra note 5 at 68,

i
:
3
:
4
3
!
4
;
N
3]
I3
7
%
g
{1

R



A

e
L

Wi berie

:
3
L,
3
‘.
:

;

LY " DELHI'LAW -REVIEW voL. 14

" One recent example of an attempt to import sustainable development
concepts into legislation is the Resomurce Management Act, which was
passed in the New Zealand Parliament in 1991, The legislation covers
a very broad area, including environment protection, planning, heritage,
resource allocation and Maori rights. It specifically sets out the purpose
of the legislation as promoting -the sustainable management of natural
and physical resources and defines sustainable management as :

managing the use, development, and protection of natural and
physical resources in a way, or at a rate, which enables people
and communities to provide for their social, economic, and cul-
tural wellbeing and for their health and safety while

(@) Sustaining the potential of natural and physical resources
(excluding minerals) to meet the reasonably foreseeable
needs of future generations; and

(b) Safeguarding the life-supporting capacity of air, water,
soil and ecosystems; and

(c) Avoiding, remedying, or mitigating any adverse effects
of activities on the environment (s S5(1)).

While the Act was somewhat watered down from the original Bill, 123
the Act nevertheless has the potential to be a significant precedent for
other countries. It will be interesting to monitor its implementation,
and whether its high ideals will be able to be achieved in practice.
Fisher’s comment on the then draft legislation was -

The enactment of the Bill will fundamentally change the direc-
tion of decision making in resource management in New Zealand.
Sustainable management is the pivot around which all decision
making and policy formulation revolves. = All other provisions
are in a sense incidental to this concept. The mineral industry
in particular will face major challenges in implementing the new
system. This industry, like every other element within the com-
munity, will be able to influence policy formation in a way that
has not been possible under the existing legislation. The whole.
scope of policy formulation and decision making will change.12t

123, See Resource Management Bill 1990; se¢: also background documents: Inple-
menting the Sustainability Objective in Resource Management Law, Working paper
No 25, Resource Management Law Reform, Ministry for the Environment, New
Zealand 1988; Cronin, Ecological Principles for Resource Management, Ministry -
for the Eovironment, New Zealand 1988, :

124, Fisher, “The sustainable management of resources in New Zealand™, paper 10
Australian Law Teachers Association Conference, Canberra - 1990. (unpublished),
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V1. CONCLUSION

“The introduction of-sustainable strategies-on a worldwide basis will
take a great deal of effort. and.time. At an international level, the drafi-
ing’of international conventions and declarations, will provide the neces-
sary stimulus .mnm, legal obligation to begin the slow process of imple-
mentation of sustainability. The signatories to the mooted environmental

-conventions will not all respond equally or uniformly to the obligations
“.which will be " contained in such documents, and many will require consi-

derable assistance from the international community to comply,
The integration: of economic and ecological aspirations is one -of the

" greatest challenges facing international institutions and national govern-

ments around the world today. The reorientation of national econonmies,
changing the ethos of transnational and national corporations and estab-
lishing the culture of sustainability throughout the community of nations

as well as dotnestically will not be easy to achieve. - The Earth Summit

of 1992 will bé a major step towards these objectives. In many countrigs

- it will be the role’ of the environmental lawyer to supply the mechanisms

for their attainment,

e b L LN At ap



LEGAL PROTECTION OF COMPUTER SOFTWARE: . |

ISSUES AND CONTROVERSIES . :

PrROFESSOR P.§. SANGAL* anD Dr. Supuir K. DixiT*

.. IT IS said that the first digital computer, as opposed to advanced calculating
- machine, was invented about five decades ago in 1939 by the American
Physicist Atasanoff. The vurgeoning of the related software _mwacw.ﬂw,&a
not occur however, until much more recent times, with the introduction of
the ultrasophisticated electronics of the last two decades.t Computers
and computing form the basis of information technology: Developments
in this field have raised questions as to the adequacy of the legal protection
not only of the products of the technology, such as software, but also for
the protection of information or data which is converted for use in com-
puters and is accessed, manipulated and transmitted in this Fa..&da. This
raises fundamental questions about subsistence, authorship’ and ownet-
ship, and what constitutes infringement of the programs.2 -~~~

In this paper, we intend to look at these problems and how the law has

vaonamanoEonrm:mumamuo..w&gzﬁm:mﬁmvnnaomaﬁm_omﬂou:m:3
field of computer software. : o

I COMPUTER

Computer is an electronic machine capable of storing and processing

data. Computers serve as memories for all kinds of data.and ' as data-pro
cessors, In the computer language, the machines are called ‘hardware’ and
the explanations, instructions and systems which have been developed in
order to run the machine are called ‘Computer Software’® .

II COMPUTER SOFTWARE

There is no universally agreed definition of a software. - Tt is mmboqmzw.

understood to mean computer programs and other materials prepared in
connection with the use of computers, The WIPG Model Proyisions on
the Protection of Computer Software,* however, offer the definition which

* B.Sc., LL.M.,, Ph. D., Head & Dean, Faculty of Law, University of Delhj, Delhj
110 007. - ,

** B.A,, LL.M., Ph.D., Research Associate, Faculty of Law, University of Delhi, Delhi

110 007,

1. See Mr. Justice Paul de Jersey, “Protection of Computer Programs : The Current
Position”, 22 Inmtellectunl Property in Asia and the Pacific, p. 25 (1988).

2. See generally T. Black, Intellectual Property in Industry, p. 192 (1989).

3. See Background Reading Material on Intellectual Property, p. 363 (WIPO Publication
Mo, 659 (E), 1988), '

4, Wipe Model Pravisions on the Protection of Computer Software, 1918, See also ‘Pro-
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could be considered useful for our purpose. It defines a computer program
as “a set of instructions capable, when incorporated in a machine-readable
medium, of causing a machine having information processing capabilities
10 indicate, perform or achieve a particular function, task or result.

H.HH DESIRABILITY OF ADEQUATE LEGAL PROTECTION

There is great incentive for countries to ensure legal protection for
such technology. Computer software is particularly éﬁsﬂmﬂﬁ and that
neceisitates specially designed protection. The cost of developing programs
constitutes a large part of total production costs in the software industry.
But software packages, once produced, may often be oo?ﬁ at nominal
expense, and wide-spread illicit copying and distribution will erode the
original author’s own market.

The computer technology in relation to intellectual property laws gives

‘rise to some questions. For last two decades these questions have been the

subject of debate at national and international level as well. Except the
computer software, a general comnsensus on these questions were recorded
in the Report of the Second Committee of Governmental Experts on Oow%.
right Peoblems arising from the use of computers for access to or the creation
of works, This Committee was convened by World Intellectual Property
Organisation (WIPO) and UNESCO in Paris in June 1982. The Committee
with one or two modifications, substantially endorsed a set of draft recom-
mendations. TFhe satient conclusions may be summarized as follows:®

(1) The input of a protected work into a computer system m_now__aam the
reproduction of the work on a machine-readable material support,
and also the fixation of work in the memory of computer system
and both these acts (i.e. reproduction and fixation) are governed
by the International Conventions’. .

(i) The output of the protected work from a computer system should
be protected under copyright law, irrespective of the form of the
output, :

(ii) Tn amending or modifying national legislation to take account of
computer use of protected works, care should be taken 1o ensure
that author’s moral rights should continue to be exercisable in
relation to computer use and that the exemption and limitations on
the copyright owner’s right of control which computer technology

tection of Computer Software”, memorandum prepared by the Haﬁnnnﬁ.monw_ w:RNE.
of WIPO for Seminar on Intellectuial Property and High Technology, held in New Delhi
from March 2-4, 1987,

5. See Millard, Legal Protection of Computer Programs n:.& Data, p. 4 (1985).

6. See Background...agp.cit, p. 364-365, : . ) o

7. See article 9(1) of the Berne Convention for the Protection of Literary and Artistic
Works, 1886 administeréd by WIPO and Article 4 bis {1) of the Universal Copy-
right Convention, 1952 as revised in 1971, mmBmsmmSﬂa by UNESCO.

N
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might render desirable, do not exceed the limits on such oxmb:onm
" permitted by the conventions. :

' (tv) Non-voluntary licences in relation to the computer use of protected
' ’ works should only be adopted when voluntary licensing is impracti-
, cable, and should, in any nm.mnu be in mnooamuoo with Convention
‘principles; and

; (¥) Where a2 non-voluntary licence is maoﬁﬁa by a national Bi. its
effect should be confined to the territory of that law.

- " In many countries the existing law appears.to be implementing ‘these
general conclusions.

o ’ . IV VARIOUS WAYS OF LEGAL PROTECTION

¢ + Apart from the Copyright Protection, three types of legal protection
; of computer program may be considered. Firstly the protection by patent,
i . secondly by Trademarks and thirdly by the law relating to trade secrets and
: confidentiality.
\8 Protection by Patent
With regard to ‘the patent protection, the question arises whether a
computer program can constitute an invention, because so called ‘instruc-
. tions to the human mind’ are not generally considered to be inventions.
Yet patents could be granted where software forms an integral part of a
! : process, provided that the usual conditions of patentability (novelty, in-
ventive step, mna industrial application) are fulfilled.
Generally, the patent protection is not mﬂnwozﬁ even in Hﬂmson to
. those few programs which satisfy the requirements of noai.Q and inven-
- tiveness. It is because the obtaining of patent ?cﬁoazon can be a very
i slow process, so that most programs could become obsolete before.receiving
protection. There is always m.ommEEQ of mcnoaa&um in the challenge to a

. gation is expensive and the patent specifications are published.

: ' (i) Protection by Trademarks

_ Fhe law of trademark has also been viewed as one of the means of legal
' protection of computer programs. Itis said that,normally, registration of a
o mark for the protection of computer software takes place under one or two
it categories, which covers electrical and scientific onEvBoE or @muan goods
- : and H:_an matter.

;7 As there s no specific use class provided wow, ooEbﬁmn software, pro-

8, See Hﬂnﬁo:.. of the International Bureau of WIPQ and Advisory Group of Govern-
mental on the Protection of Computer Software : ..Zoma_ Provisions on the Protec-
o tion Exports of Computer Software”, p. 2, January 1978.

It i1t

- patent. Further disadvantage in the patent protection is that patent liti-
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tection. A trademark could be used on scientific equipment, paper articles
e.g. the wrappings in which the discs are inserted or on promotional or

" tection could ‘be found by the use of these two classes of trademark pro- -

_advertising literature, This means that applications for both classes of -

protection mnﬂ ‘always necessary in whatever jurisdiction it is decided to sell -

or Emﬁtwmﬁﬁo It is important to remember that service marks are now
‘available to protect the services which computer software Emhzwmo“ﬁohm
provide in maann to the hardware and software itself.?

(iii) Protection by Trade Secrels

‘Protection for the “Trade Secrets” contained within computer software
may be availablé. If information about such matters is imparted to

- employees then.a court may in an appropriate case restrain a breach of the

confidentiality.. Contractual provisions in contracts of employment may .
strengthen any such obligation of confidence.1? '

In. this connection, it may be pointed out that as far as the protection
against So?ﬁoﬁ of trade secrets are concerned, the question arises how far
such protection is available under the national laws. In respect.of India,
it is not possible to protect computer software by the law relating to the
trade secrets because we donot have law relating to the trade sectets. More-
over, it is clear thdt this form of protection is limited to programs which are
communicated with an obligation of confidentiality. Finally, it is worth
mentioning that the user of the computer program may be bound to use the
program only for mwmn_ma purposes and not to communicate it to third

party.
i) P.Em&.&: by Copyright

"With regard to the protection of computer software by copyright, the
question arises that whether computer programs are protectable *works” in

the sense of copyright laws, In this connection it may be said that though. .
the computer programs do not readily fall into the categories of writings,

books or scientific works, yet most of the national laws have overcome any
doubts by expressly stipulating that computer programs are to be considered
as works protected by copyright.

Y PROTECTION OF COMPUTER SOFTWARE IN INDIA

In India, Copyright Act, 1957 was amended in 1984 to expressly extend
protection to computer program. This has been done by redefining the:.
‘Literary Work’ under section 2(0) of the Copyright Act, 1957. Now the
term ‘lierary work’ includes tables, compilations and computer programs,
that is'to mmﬁ program zecorded on any disc, tape, perforated media or.

9. See T, Emn_.n. op. cit, p. 217, .
10, mno Mr. Justice Paul de Jersey, loc. cit,, p. 27,
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other information storage device, which, if fed into or located in a computer
or computer based equipment is capable of reproducing any information.}*
As in India, the international trend is strongly towards the ﬁ.ndm copy
right law as the favoured mode of protection, and adapting its * traditional
form as necessary to cover programs. Now we will discuss the ,ﬁﬁoﬁonnon
of computer software in scme other countries. AR

VI PROTECTION OF COMPUTER SOFTWARE IN SOME
OTHER COUNTRIES S

In the United States of America, the Copyright Act, as amended :.ﬂ 1980, :

aompnw.m ‘computer program’ as a set of statements or instructions to be
used directly or indirectly in a machine in order to bring about a’ certain

result!®. Copyright protection extends to the litexary or textual expression .

non.“mmnaa in the computer program. Copyright protection is not available
for ideas, program logic, algorithms, systems, methods, concepts, orliyouts.!®

In U.K. Copyright, Designs and Patents Act, 1988 extends protection to
the computer program. It includes the eomputer program undei the defi-

nition of ‘literary work’. It provides that ‘literary work’ means any work,

other than a dramatic or musical work, which is written, spoken or sung,
and accordingly includes a table or compilation, and a computer program.tt

The United Kingdom Parliament has also enacted the . Copyright
(Computer Software) Amendment Act, 1985. The Act confirms that

o.onﬁ.mmi protection is available for computer programs undet, the' Copy--
right Act. The issue of Copyright in computer programs fiad not been-

mﬁ.wonxmzﬁé determined in the United Kingdom prior to the amending
mam_m_m:on. Such judicial analysis as had occurred, mainly in the ‘Gourse of
:.%aoqioi proceedings, suggested a trend towards the existenice- of copy
right in such technology.'s R

In the Federal Republic of Germany, the Computer progeams are pro-

tected by an Act dealing with Copyright and Related Rights amended in

1985. Computer programs are protected for a period of 25 years from the
date of pubiication.!® . e ‘

Tn Australia, the traditional copyright model having been found in
appropriate to confer protection on advanced computer software, the
Australian legislature responded promptly. The Copyright Ameéndment
Act came into.force on June 15, 1984, Its object is to ensure protection for

11. Section 2(0) of the (Indian) Copyright Act, 1957, -

12, Section 101 of the U.S. Copyright Act, 1976. . =

13, See generally, R.H. Stern, “The Legal Protection of Computer Software and Com-
w%mﬁa.wa_maa Innovations n the United States, “Irdustrial buwc.wmm% April-May,

14, Sestion 3(1) of the UK. Copyright, Designs and Patents Act, 1988, .

15, Mr, Justice Paul de Jersey, loc cit. o

16, wﬂw%onﬁn_.n:oow and Meetings/Text in 4 World Intellectual Property Report, p: 25

- digital information processing capabilities

- of the considerable amount o

N
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computer programs, including those expressed in object .ooaa. Computer
programs are DOW included within the definition of ‘literary io.h,w.. It
requires “an expression, in any language, cede of potation of a set of instruc-
tions (whether with or without related information) intended, either directly
or after either or both (@) conversion to another Tanguage, code or notation;
(b) reproduction in 2 different fraterial form, to cause a device having

to perform a particular

717

function. .
Japan has also amended its Copyright Law in 1986 to add the definition
of the term ‘program’ to the other definitions. The amendments expressly

identify a “program” to mean “an expression of combined iwsd&oﬂmmr&n
to a computer 50 as to make it Function and obtain a certain result”.®

It is not widely known that Philippines was one of the first few countries
he computer software. In  Philippines,

to provide legal protection to t
“computer programs”’ are expressly protected by the Intellectual Property

Decree, 1972, Intellectual Property Decree protects the work produced.
through new technologies and techniques. “Computer H.Homnmam:. are
expressly protected, under the Intellectual Property Decree, in recognition
f costs as well as technical knowledge and
tion. The Intellectual Property Pecree,

expertise that go into their prepara
‘Computer Programs’ or ‘Computer

1972 does not provide a definition of
Software'®.

The first copyright law in the history of Peoples’ Republic of China was
enacted on September 7, 1990 and came into force on June 1, 1991, Chinese
Copyright Law extends protection to the computer programs®. The .
Chinese Copyright law does tittle to define the scope of protection for

computer software. According to Chinese officials, most questions on

software protection wi ]
have indicated that the software will be protected for a period of 25 years®.

VII INTERNATIONAL PROTECTION OF COMPUTER SOFTWARE

In view of the problems existing with the protection of computer pro-
grams at the national level, the question of international protection of
computer program has also arisen. International protection means the
protection of programs in a coumtry in respect of which the owner of the

17. Section 10 (1) of the Australian Copyright Act, 1968. See Mr. Justice Panl de Jersey
Joc. cit. see also, A Liberman, “The Legal Protection of Computer Programs in AUs-
tralia”, Industrial Property, {Nov. 1983).

18. Section 10 of the Japanese Copyright Act, 1970 as amended in June 1985, ,

15. Section 2{n) of the Philippnes Intellectual Property Decree, 1972. See also Carlo
A. Carag, Rodriguez & Somera, “Philippines : Protecting Computer Software”
IP ASIA, p. 2 (Jan. 4, 1990}

20. Article 3(8) of the Chinese Copyright Law, 1950,

21. See Joseph Simone, “Analysis of PRC’s First Copyright Law™, 4 World Intellectual,

Property Report, p. 282 (1990}

11 be addressed in implementing regulations. Official _

+
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program is not a citizen or resident. In this connection, it is . generally
believéd that the existing international conventions i.e. Berne Cornvention
. For the Protection of Literary and Artistic Works, 1886 as amended on
July-14, 1967 and the Universal. Copyright Convention, 1952 as revised in
1971, may provide the required protection to the computer programs,

Here it may be pointed out that membership of these Conventions pro-

g ....',__‘.)_'

|INTELLECTUAL PROPERTY IN INTERNATIONAL
. TRADE AND THE URUGUAY ROUND

vides protection abroad to the creative work of the citizens of the member SR . . AUTAR_ KRISHAN KouL*

noE.:Hmm.m to the same extent, as a member state protects the works of its HZHth.m.OH.CVh PROPERTY rights are sets of rights usually divided

MMWM_MMM”W:%?MWWMM, mw“@ﬂww”%ﬁ%ﬂ“%ﬁw.“”mm MM M%,.waamﬂumowawww _ into two cammn:mm,..nwao_w “industrial property™ and “copyright” and include’
m . s [ . . P . . .

themselves to minimise the problems where works are used outside- the . eights relating to: (@) Literary, artistic and scientific works; () Performances

of artists, phonograms and broadcasts, designated as neighbouring rights;

author’s home country. IR e . .
. Y (e) Huénﬁ_oum. in all fields of human endeavour; (d) Scientific discoveries:

. f . CONCLUSION - . ‘ (e} F&dﬂﬂ.&_,@nmmmﬁh {f) Trade Bmﬂ._n.mu mo?mon Emlmm and 8.8.92&&
- : . names and designations and (g) Protection against unfair competition and
- The problem of protection of computer software basically arises due to all other rights resulting from intellectual activity in the industrial, scientific,

3 the modern technology which has made the reproduction or copying of

] _ computer programs possible at a fraction of the cost of actually producing

i the original program. Detection of jts use is difficult largely because of’
its technical nature. It can be made possible but it requires considerable

e determination to chase as infringer successfully.

. Keeping in view the preceding discussion, it may be said that the Copy-

L right Law seems to be the most favoured medium adopted internationally to

Jliterary or artistic fields.? Xntellectual property rights have a direct bearing.
and symbiosis with invention and technology. Technology has been
defined as a systematic knowledge for the manufacture of a product or of
rendering of a service in industry, agriculture or commerce whether that
knowledge be reflected in an invention, a utility model, an industrial design,
a plant variety, or in technical information in the form of documentation
or in skills or experiences of experts for the design, installation, operation

o " bprotest.the computer software. But there remains meed' for makirg the or maintenance of an industrial plant or its equipment or for N:Ho manage-
A copyright law more efficient to cope with this fast chariging technology. . ment of an industrial or noEBnHQmH enterprise or its activities. . .
o Copyright law is required to be so tailored as to make it petfect to deal with . - Foday’s world is a world of science and technology, rather science and
L the problem of copying and other infringements more quickly. = At the same . technology is the key to the progress of mankind. The role of science and
time, the owners of the computer software should also examine alternative . technology in the economic growth, prosperity and development of any
- ways’ for protecting their software, : : country needs hardly any explanation and the intellectual capital formed-

: . , by scientific resources and the aptitude for the technological innovations.
_ : as expressed in proprietory knowledge constitutes the major assets of any
: . : g country. | , S i
v Co o The mnﬁnbm:ouﬁ.oo.ovmhmzou in recognising, protecting and enforcing
3 : ; intetlectual property rights dates back to 1883—tlye International Conven-
. S - tion for.the Protection of Industrial Property commonly known as the o
, , - Paris Convention; the Berne Convention for the Protection of Literary T .

® Professor of Law, Univessity of Delhi. ,

1.. Article 2 (viii} of the Convention Establishing the World Intellectual Property Orpa-

i nisation (WIPO) concluded in Stockholmn, July 14, 1967. See WIPO , Backgronnd

B Reading Materials on Intellectual Property 3 (1988).

2, Ibid at’ 2, : .

3. For the text of the Convention, see G.H.C. Bodenhausen, Guide to the Application
of the Paris Convention, WIPO (1968). The Paris Convehtion has been revised from
“timé to time after jts signature in 1883, the last revision being Stockholmon revison
of 1967. See also, AK. Koul, in P.S. Sangal u:.a Kishore Singh (eds.), Itdian Patent
System and Paris Convention : Legal Perspectives 50 (19870,
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and Artistic Works 1886 as revised at Paris, 1971 and there are number of
conventions and treaties dealing with specific categories of intellectual
property.® These include, for Patents—the Patent Cooperation. - Treaty
1970—a multilateral treaty to simplify and make more economical the
work conmected with the obtaining of protection and the Budapest Freaty
on the International Récognition of the Deposit of Znogonmmamgm for

. the purpose of Patent Procedures 1980—a special agreement under the
Paris Convention for protection of micro-organisms; for Trade marks—the.

Madrid Agreement for the Repression of False or Deceptive Indications
of Sources on Goods 1891, the Madrid Agreement concerning the Inter-
natonal Registration of Marks 1891, the Trade Marks Repgistration Treaty
adopted by the Vienna Diplomatic Conference 1973, the Lisbon Agreement
for the Protection of Appellations of Origin 1966, thie Nairobi Treaty on
the Protection of the Olympic Symbols 1981, the Nice Agreement con-
cerning the Intermational Classification of Goods and Services for the
purpase of Registration of Marks 1957, dnd the Vienna Agreement
Establishing an International Classification of Figurative . Elements of
Marks 1973%,—all these conventions protect and facilitate cooperation .in

the industrial property and trading of goods across the international fron-

tiers; for Designs-—the Paris Convention for the Protection "of Industrial

" Property as industrial designs receive the same general protection under

the Paris Convention as patents and trade marks, the Hague Agresment
concerning the Deposit of Industrial Designs that falls within the framework
of Paris Convention, the Locarno Agreement establishing an’ International
Classification for Industrial Designs 1971; for Copyright—Rome Con
vention for the Protection of Performers, Producers of Phonograms and
Broadcasting organisations 1961, the Convention for the Protection of
Producers of Phonograms against Unauthorised Duplication’ of their:
Phonograms 1971, and the Convention relating to the Distribution of
Programme— Carrying Signals Pransmitted by Satellites 19745+ :

In the last two decades intellectual property rights have entered into a
new and cemplex phase wherein computers, semiconductors?, integrated
circuits, reprography including photocopying, audio and. video-recording,
broadcasting innovations such as satellites and cable distribution and
biotechnology have started becoming the objects of intellectual ‘property
rights. Amid such myraid multilateral recognition and - protection of
intellectual property rights, intellectual property rights in relation to, trade
or trade related intellectual property rights (FRIPS) is a phenoimena newly
discovered and rather has taken the centre stage of the latest and most

4. For the text of these Conventions, see WIPO and UNESCO, Copyright Laws and
Treaties of the World (1987). : i

5. For the text of these Conventions, see ibid. o

6. For the text of these Conventions, see ibd. L -

7. Semi-zonductors have already been subjected to intellectual rights protection in
United States : Semi-conductor Chip Protection Act, 1985 (SCPA), Pub. L. MNo.
98.620, 98 Stat. 3347 ‘Suppl) IV (1987). _

-y
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modern and complex international trade negotiations commonly referred
to as Uruguay Round of Multilateral Trade Negotiations (URMTN).®
The URMTN included negotiations on both trade in goods and crade in

services and scparate negotiating geoups were established for each. The
Goods Negotiating Group was further divided into fourteen negotiating -

sub-groups such as Tariffsy Non-Tariff Measures; Natural Resource Based
Prodycts; Textiles and Clothing; Agriculture, Tropical Products, GATT

" Articles; Safeguards; MTN Agreements and Arrangements; Subsides and

Countervailing Measures, Dispute Settlement; Trade-Related Aspects of
Intellectual Property Rights including Frade in Counterfeit Goeds; Trade
Related Tnvestment Measures; and functioning of the GATT system.”

TRIPS is providing to be the most contentious agenda of URMTN
in the acrimony of the North-South dialogue and in the backdrop of the
already existing multilateral legal framework in this field as well as in the
light of on-going debate for the tevision of the Paris Convention within
the framework of the New internationzl economic order (NIEO) deli-
berations.t®

As the negotiations on TRIPS have opened serious questions of inter-
pretation and jurisdiction of GATT as well as conceptual understanding
of the problem of TRIPS, the scope of this paper is restricted to (a) explai-
ning the relationship of intellectual property rights with international
trade; (b) whether GATT constitution warrants a connection between
intellecrual property and GATT articles; () what exactly have been the
responses of the less-developing countries including India to such a debate?
and (d) what are the opportunities and risks of intellectual property and
GATT connection?

The TRIPS problem requires a relatively inclusive solution and is not
suited to the code making process used to conclude the GATT Tokye

Round.
Trade Related Aspects of Infellectual Property Rights

Science, technology and its innovation after the second world war, has
revolutionised the world beyond recognition and the industrial, material
and trade growth of the industrial countries especially of the OECD coun-

8. Uruguay Round of Multilateral Trade Negotiations (URMTN) is the seventh multi-
lateral trade negotiation officially launched in September, 1986 at the special session
of GATT Contracting Partics at Punta-del-E'ste, Uruguay which were to be concluded
by the end of 1990. For Ministerial Declaration on the Uruguay Round, seec 21
JWTL 583 (1987); In true GATT fashion, the URMTN was hailed as a great victory
by all... to head off, or at least postpone, a complete breakdown in international
trade refations... and has even been described as a *kiss of life’ for GATT, J. -Murray

Gibbs, “The Uruguay Round and the International Trading System", 21 JWTL 5

~(1987). ) )
9. For details, see Ministerial Declaration, supra nofe 8 at 585-589.
10. For a brief account of the revision of Paris Convention, see, AK. Koul, supra note 3.
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tries can largely be ascribed to science, technology.and research .and
development (R&D). Science and téchnology in the form of computers,
aerospace products, chemicals, pharmaceuticals, video recorders, tele-
cominunications equipment, weapons; software, fax machines and special
effects laden movies have assumed a pivotal tole and has equally dramati-
cally contributed to the international trade of the world gross domestic

product.® The two major scientific marvels of the twentieth century

transportation and communication have led to the intensification of inter-
national economic interdependence as a comsequence of which the world
has been reduced to a global village!? The emergence of radar, radio
field communication, and rockets have acted both as economic and military
weapons in shaping the international relations amongst the countries.

The wealth created by and in the form of science and technology is
largely protected by intellectual property rights regime—copyright, patents
and trade marks and are é¢ssentially intangible in character, whose marginal
costs of production and reproduction are often near Zero once these rights
are created,

The raisoir delre, of protecting intellectual property rights is the meHm_
law theory that persons exerting and creating the right owns the right and,
any appropriation of his ideas, exertions, and investments must not be stolen
. as he has the exclusive right and the society must respect his exclusivity in

the use of his intellectual rights.** The intellectual property rights have
been recognised in most of the countries of the world in differing and varied

-~

. shape depending upon the vamnomnm of the immediate public welfare against

the: long term investments in private capital formulations and its -cost-

benefit advantages, rather it is the primacy of HEEE welfare which ‘has

shaped the grant of intellectual property rights inthe majority of the
countries respecting the intellectual property rights. Some of the legal
systems would grant patents to the mgo_,,& categories as well as specific

products taking into account socio-economic, a@&%gg,ﬁ& Hnruo_omam_ '

and public interest needsM
The aoﬁhomoa countries in general and the industrialised coumntries of
the QECD region in particular have mongpolised science and technology

to the extent that it is not only a major component of their wealth but is

11. World merchandise trade in 1988 reached an estimated $ 2.84 trillion, reflecting

a 14 per cent increase over 1987 and substantiglly.exceeding the increase in world
_ gross cconomic product, 1988 World Trade Growth Up Sharply, Strong 1989,

H.cmm_u_o_ GATT Report Says 6 International Trade w.nﬂ EZ&Q 272 (March !
1989).

12. Macdowell, Laswel! and Reisman, “Theories about Huﬁo_.,:mﬁoum_ Law; Prologue
to a Configurative Jurisprudence”, 8 Va J Int L, 188- Gh {1968).

13. AK. Koul, supra sote 3.

14. See generally, The International Patent System : The Revision of the Paris Conven-
tion for the Protection of Industrial Property, UNCTAD TD Bfe. 6/AC. 3/2; The
Role of Patents in the Transfer of Technology to Developing Countries. Report

T AN T P Y A

of the Secretary General of United Nations UN DOC. E/3861, Rev. 1 March 1964,-
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also a major Hmaoa ESEE..EbE oouESm_Q As the less-developing

-countries are net importers of science and: technology, the intermational

market is Hamanmanﬁ in which the less-developing countriés are unegual
pariners and ﬁmobucﬁom_ommw dependent on the industrialised countries® -
Hnacmﬁam:moa nodsﬁunm ‘especially United States of America®™ as well as

ifs Business interests!” were keen to bring intellectual property rights on the

agenda oﬁ. the URMTN for the reasons that trade and intellectual property
u.mE.w are & part of a common set of H.E:Qom that must be integrated in the
GATT in the interest of Em..EﬂmEmum industrialised countries competitive-

‘ness.® Many vnonﬂnoa in Europe and America complained that their

wmnnbnm trade marks and other intellecutual property rights are not only
infringed but- extensively pirated in foreign markets, especially in the
LDCs'® and these producers stressed the need to eliminate the distortion to

ESE&B;E trade said to result from these practices.®®

The negotiating objectives of the United States are amply aoEoum-
trated in the various provisions of its Omnibus Frade and Comgpetitiveness
Act of 1988 more specifically in Section 301 of the Act. While section 303

15. It is observed that out of some million odd patents registered all over the world,
only some 20,000 that is about 0,7 per cent are owned by enterprises or persons
in less-developing countries — 8.J. Patel, The Technological Dependence and the

.H.amm.Unﬁ_ouSm Countres, 12 J. of Mod. Afl. Studes 12 (1974). The technolegical
depéndence of the _mmm.aoﬁnou:w countries is the single most important reason
for their poverty. It is estimated that only 2 per cent of the world research and
development is carried out in less-developing countrics, A.K. Koul, UNCTAD Code
on:Transfer of Technology, 20 Foreign Trade Review 141-162 (1985).

16, The United ‘States. Omnibus Trade and Ocaﬁn::ésnmm Act of 1988 has inscribed

the protection of intellectual property rights as one of the principal priorities of Unite
States Trade Policy. The mandate to negotiate improved protection in other
‘countries is supported by the statutory authority. of Section 301. Pub. L. No. 100-418,
102 Stat, 1107 (1988).

- See, for instance, HEn:nnEE w_ operty Committee (IP'C), Keidanren, UNICE Basic

_Framework of GATT Provisions on Intellectual Property : Statement of Vicws

of the European, Japanese and United States Business Commitice (1988), heréinafter

‘as wmm_o Framework. For the role of other business .organisations, see Turnbull,

Intellectual ‘Property and GATT ': .Eﬁmm at the Mid-term, LJ. Properietary W.mzm
=9, 11 (1989). .

18. The US International anan OoEB_mm_Ob estimates of worldwide loss to 193 firms

*“due to inadequate intellectual property unoﬁozon in 1986 at $ 43 to § 61 billion”,

A proliferation of regional arrangements in the field of intellectual property ‘rights

thus appears not {o have slowed ‘the .Eunmooaoﬁon growth of unauthorised and

.unregulated use on an international scale of the very intellecteal property rights that

are increasingly -.naomn_mnn at __.:n regional level, See, Basic Framework, supra hote

17 at 13, !

m.un. Basic Framework, supra wote 17 at 8. Companies in industralised countries

omnu imply EE m: such’ disputes over intellectual property are # straight forward

matter of piracy. ‘or theft. Counterfeit Rolex watches and Gucei handbags do fall
into that anmQQ ; see also <<oan_ .H._.man mES&.. The Economist, 6-40 Awa.caaco_.

22, 19%0).

wc See wnbmnm:u... Y. Murray Gibbs, “The URTMN m:a Hapngm:oum_ .qu&:m mwmnnB
21 JWYL m (1987).

17

19
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of the Act outlines procedures for identification of countries that .n.gw

adequate protection of, or market access for, intellectual property rights;

section 301 of the Trade Act of 1974 as amended by the 1988 Trade Act
provides that if United States rights or benefits under a trade agreement Em
violated or an action, policy or practice of a foreign country is forced to
unjustifiably burden or restrict United States commerce, the United Stats
Trade Representative (USTR) may (a) suspend, withdraw or prevent, the

--application of, benefit of trade agreement concessions..., (b} impose duties

or other import restrictions on the goods,... and fees or restrictions. on the
services of, such foreign country ..., or (c) enter into binding agreements

with such foreign country ... (to} (i) eliminate ... the {unfair) act, policy or

practice ... {or) (iii) provide the United States with compensatory trade
benefits. The 1988 Trade Act’s amendments to section 302 of the Trade
>o".om 1974 peovide special expedited procedures for investigations under
section 301 that involve countries identified as denying adequaté and effec-
tive protection of, or market access for, inteliectual property. .

The economists® of the industrialised countries argue, of oqz.a.mﬁ without °
sound empirical data* that increased levels of intellectual .,.nnoﬂoomou will
produce much desired and long-term benefits for LDCs. ‘They suggest

“that increased levels of developing country patent protection will: (2)

encourage technology transfers and investment from the industrialised
economics to the LDCs economies by providing .a hospitable -climate;
() stinmlate local innovation and technology infrastriicture by ‘providing
an environment in which local innovators are encouraged to create and
share :.ﬁ:. creations; (¢) encourage domestic investment in local-technology-
based industry; and (4} promote exports by opening markets  Otherwise
closed to those manufacturing without authorisation. In the trade mark
area, they suggest that LDCs protection will increase the local introduction
of new foreign discoveries and the diffusion of information ﬂ.omowwmé to
make consumer markets function efficiently by permitting consumers, to
Bmﬁo.naﬂomﬁa choices about goods of varying costs and e._mzqr_ In the
nwuﬁ_mE area, they suggest that enhanced inteliectual property prétection
ch.EmHm local innovation and flow of ideas from abroad. .The indus-
trialised countries economists realise that there is a short term loss from
enhanced protection that will be absorbed by LDCs in the .?.—.B of lost

"pirate revenues and the reallocation of resources, but those losses will be

compensated by the long term benefits enumerated above.® .

21, R.M, Gadbaw and T. Richards, Intellectual Property Rights : Global Consensus

or Global Conflict ., R.M. Gadbaw and T. Richards ed., 20-21 (1988). ~

22. So far not a single empirical study has been made of the alleged benefits of intelléc. .
tual property rights to developed and LDCs, although Burnstein believes that benefits
acerue to the LDCs; Burnstein, Diffusion of Knowledge- Based Prodicts : Appli- -
cation to Developing Economies 22 Econ. Inquity 612, 615-18 (1384).

23, _.A_mcu Pfanner, The Usefulness of National and International Protection of Inven-
tions, WIPO, The Use of Patent System by Industrialised Enterprises in  Developing
Countries ; 43, 51-54 (1982). S
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Studies suggest that the prospects for the industrialised countries to
retain a major share in the global mariket in the 21st century depend not.
only on their ability to stimulate technological innovation but also on

 efforts to ensure an orderly diffusion of that technology through appropriate

international legal machinery2* In the integrated world market, the ability
of the industrialised countries to maintain healthy trade balance, in the
face of cheap and non-traditional exports from the LDCs threatening the
industrial countries monopoly export sectors, depend in large measure on

- exports of intellectual goods, in the production of which the industrialised

countries Tetain significant comparative advantage.

An international market for “sounterfeit and pirated goods™ has
emerged from the lackadiasical attitude of the LDCs towards the intellectual
property system to protect the proprictory rights of creators, inventors
and trade-mark owners®® and deficiencies in this system, teal or perceived
has .not only reduced the share of the industrialised countries in the total
quantum of intellectual goods traded across the countries, but has alse
established 2 parallel market in competition, with the legitimate market for
products distributed in conformity with national and international intellec-
tual property laws® LDCs have become the principle beneficiaries of
this parallel market to an extent that it exacts a form of private foreign aid
from investors in OECD countries who defray the underlying costs of science,
technology and its innovations.*® )

While pressing for the inclusion of TRIPS on the GATT agenda, the
United States argues, interalia that intellectual property rights regime
including the Paris Convention are no longer instruments sufficiently res-
ponsive to modern- protective needs of intellectual property owners, and
consequently to the interests of the national economy of states party to
these conventions. Old conventions do not include sufficient enforcement
provisions and lack effective dispute settlement mechanisms, neither do
these conventions oblige member states to effectively comply with theit
obligations and implement the related treaty provisions.?® The United
States proposal refers to the carlier GATT of negotiating an international
anticounterfeiting code and secks to broaden the GATT competence to

Merger or Marriage ‘of

24, Gadbaw, Infellectual Property and International Trade :
27 per cent of United

Convenience, 22 Van, J. Transnatiopal L. 223-232 (1989),
States export contained an intellectual property component, 1d. at p. 232,

25. See generally, R, Hudec, Developing Countrles in the GATT Legal System  (1987);
see also, UNCTAD, Multilateral Trade Negotiations : Evaluation and Further
Recommendations Arising Therefrom, 12-13, U.N. DOCTD/227 {1979).

26. See Basic Framework, supra note 17 at 15, ) ,

27, See Piatti, Measures to Combat International Piracy, 11 European Intl. Prop. Rev.
239 (1989); Levin, What is the-Meaning of Counterfeting 7 18 Int'), Rev. Indus, Prop.

and Copyright L 435 (1987).

28. See, supra rote 21 at 2-3.
29. U.8. Proposal Tor Negotiations on Trade Related Aspects of Intellectual Property

Rights, 34 Pat. Trade Mark and Copyright J. (BNA) 667 (1987).
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include “trade related aspects of intellectual property. rights”. The United
-States suggested the conclusion of a new international treaty . the GAPT
sArrangement on Intellectual Property which should establish high stan-
‘dards for the protection and enforcement of intellectual property rights of
‘all kinds—inctuding patents for bio-technology processes and products,
‘patents for micro-organisms, copyrights for computer programmes, and

the protection of trade secrets and integrated layout designs. The parties
to such GATT arrangement should undertake to adapt their national laws
and enforcément mechanisms accordingly and they are to agree on a dispute
settlement mechanism that will provide for member states the possibility
of resorting to retaliation, including withdrawal of other GATT concessions
‘or obligations, against a state that fails to carry out om.moﬁ:aG its oE_mmsomm
under the GATT arrangement.®®

- The United States has sought to demonstrate its Homo_é to protect
intellectual property rights unilaterally also. The Omnibus Trade and
‘Competitiveness Act of 1988 pives ample latitude to the United States
administration to impose its own standards on other countries in protecting
intellectual property rights and makes the intetlectual property rights as

* principal priorities of United - States trade. policy.® Using the .special

T TR

31

powers conferred by super and special 301 of the Omnibus Frade Act, the
United States Administration named the- countries that are cm_.coim%
in their protection of intellectual property rights or that have imposed

‘barriers to market access and sought expeditious improvements in the pro-

tection of intellectual property rights and the prevention of piracy in those
couniries.** It appears that the goal of the United States is essentially to
harmonize international intellectual property law with United States laws
and practice and to introduce reciprocity into the international protection

o». intellectual property.®

" The other industrialised countries have not logged far.behind to United

30. .Pno:ﬁ reason for the United States interest in ::m area was, of course, the connec-

tion of iniellectual property rights with the trade in services which United States

wants to bring under the Umbrella of GATT. Sece Burg, Trade in Services : To-
wards a Development Round of GATT Negotiations Benefiting Both—Developing

and Industrialised States, 28 Harv. Int’L, J. 1 (1987).

Section 301 of the Omnibus Trade and Competitiveness Act of 1988. The central

theme of the Act is the need to promote 11.8. exports to reduice the U.S, trade deficit,

which was §. 710 billion in 1987 apd will be in the § 135-140 billion range for 1988;

. see introductory note by John H. Barton and Bart S. Fisher to US.: Omnibus Trade
-and Competitivencss Act of 1988, 281 ILM 15 (1989)

32. The USTR placed India, Brazil, the Republic of Korea, an,no. the Peoples woccc:n
of China, Saudi Arabia, H.Esﬁs and Thailand on the priority watch list and Seven-
teen other countries were put on watch list' : Argentina, Canada, Chile, Colombia,
Egypt, Greece, Indonesia, Italy, Japan, Malaysia, Pakistan, Phillipines, Portugal,
Spain, Turkey, Venezuela and Yogoslavia; 6 Int'l Trade Rep, (BNA) No. 22 at 719
(May. 13, 1989}, .

33. Hart, The Mercantilist's Lament : National Treatment and Modern Trade Negotia-
tions, 21 Y. World Trade 1, 37, 59 (1987).
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States mpa have shown equal determination and vehemence in Q:.o_oEm
Eﬁomooﬁ:mm property rights 3¢

H_._w GATT Syndrome

The GATT syndrome in intellectual property rights is not only reflected
in the constitution of the GATT but is equally evident from the manoeuvring
of the industrialised countries to bring TRIPS on the GATT agenda.
although essentially there are few articles in GATT whick refer to TRIPS
directly or indrectly.?®> GATPT—a hybrid and the stop gap in regulating
international trading relationships—having a membership of one hundred
countries is 'still a slender reed round which the fabric of international
trade has been so assidously woven,®  After negotiating seven internationul
tariff ahd trade rounds,® and especially after ihe conclusion of Tokyo
Round GATT found itself concerned with intellectual property rights
when Ministerial Declaration of the GATT contracting Parties called for an
examination of the counterfeiting goods in the world trade.® The Declara-

"“tion sought to déetermine whether GATT should take multilateral action

on the trade aspects of commercial counterfeiting and by 1985 although
general ‘consensus developed that trade in counterfeit goods was a reality
yet theré was no agreement as to whether GATT should take any action in
providing -a multilateral framework in that respect.®® However by 1986
the United States in collaboration with other OECD countries had
pursuaded the full GATT membesship to include in URMTN a mandate
for negotiations on trade-related aspects of intellectual property rights.

- Fhe mandate provided;

“In order to reduce the distortions and impedinients to international
trade and taking into account the need to promote effective and adequate
protection of intellectual property rights and to ensure that measures and
procedures to enforce intellectual property rights do not themselves become
barriers to legitimate trade, the negotiations shall aim to clarify GATT
provisions and elaborate as appropriate new rules and disciplines.”10

Initially this mandate was challenged by a significant rumber of LDCs
such as Indigtt and Brazil who contended that GATT is not qualified for

34, See, supra note 21 at 2.

35. Ibid., AL-26. .

36. John H. Jackson, World Trade and the Law of GATT mewv AK, Xoul, The ILepal
Framework of UNCTAD in World Trade (1977).

37. Geneva 1947, >:=now 1949, Torguay 1950, Geneva 1955, Dillen, 1960-61, Keunady
1962.67, Tokyo-1973-1979. For these rounds, see John H. Jacksen and Wi
J. Davey, H,\am.m_ Problems of International Economic Relations {1986),

38. Bee Thirty-Eighth:session at Ministerial Level : Ministerial Declaration Adopted on
- 29 November, 1982, GATT BISD 2%th Suppl. (1983), )

39. Sec Turnbull, Intellectual Property amd GATT : TRIPS at the Mid-fevm, LIt Pro-
perietory Rights ' 9 (1989},

40. For thé text of the URMTN, see supra note 8 at 583,

41, India submitted quite a few papers to URMTN in this area, such as Enforcement
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negotiating TRIPS, rather it is WIPO which is the appropriate forum fot
negotiating intellectual property standards and not until 1989 did the LDCs
agree to let negotiations on substantive standards proceed, reserving the
issue of the GATT’s competence to promulgate new rules.?? The indus-
trialised countries draft proposals to the Negotiation Group on FRIPS
stressed that intellectual property is a new negotiating area for the GATT

_and ““must evolve with changing economic conditions and confront new

trade policy”®®, and suggested specific recommendations on substentive
standards in the area of patents, trade marks, copyright, trade secret, and
semiconductor layout. These proposals further contemplated the 'man-
datory adoption of minimium national enforcement standards, including
provisions for border measures Q.w: import blocking and seizure), -pro-
visional remedies, and the expeditious resolution of disputes possibly a
independent GATT dispute settlement mechanism to resolve imtellectusa)
property disputes.® By Midterm Reviéw of thé URMTN in. Montreal in
December 19885, no worthwhile consensus on intellectual property frimie-
work was reached and by 14th May, 1990 Trade Negotiating Committee
{TNC) had adopted a draft text that merely restated the fundamental dis-
parity between industrialised the LDCs® reflected in' four approaches.
The four approaches were: . . ’ :

(@) The Chairman’s approach which conceives specification of reference

of Trade-Related Intellectual Property Rights—DOC, No. MTN, GNG/NGI11/W/
41; (1989). Applicability of the Basic Principles of the GATT and'the ~ Relevant
International Intellectual Property Agreements or Conventions, DOC. No. MTN,
GNC/NHI/W/{39, (5th September, 1989). Multilateral Framework for Inferna-
tional Trade in Counterfeit Goods-Doc. No. MTN, GNG 11/W41, (1989).

42, Trade Related Aspects of Intellectual Property Rights, including Trade in Counter-

feit Goods, GATT TNC DOC, MTN TN/7C (December 9, 1988) hereinafter referred -

as Montreal Text. . o
For US proposals, see Basic Framework, supra nore 17 at 1347; For EEC proposals,
see GATT DOC MIN., GNG/NG11/W/26 (July 1988); for Mapene§e proposal;

43

see supra note 17; For Swiss proposal, see GATT TRIPs DOC. MTN. GNG/NG11/

W25 (June 29, 1988). .

44, The GATT Codes after the Tokyo Round are using a number of independent settie-
ment mechanisms including the codes on anti-dumping and subsidies; see: Agreement
on Implementation of Article VI of the GATT (Antidumping) GATT, BISD : Twenty
sixth Suppl. Art. 15, 171 {1980) : Agreement on Interpretation and Application of
Articles VI, XVI and XXIIT (Subsidies) Id. Art. 13, 18 at 56. L

45, The URMTN Mid-term Ministerial Review took place in Montreal in December

1988, The um%oma of the high-level review session was to reach agreernent on broad

framework texts in the fifteen areas that are the subject of negotiations; these text

would provide the basis for subsequent and more specific negotiations on final agree-
ments; see GATT Focus 59 (1988); USTR, GATT Urugay Round Midsterm Agree-

ments Activised {April 8, 1989). , , : R

See, 5 In’t Trade Rep. (BNA) 1554 (No. 30, 1988); For the draft text; see Trade Rela-

ted Aspects of Intellectual Property Rights, including Trade in Counterfeif Goods;

GATT TNC DOC. MTN, TNC/7 (MIN) 21 (Dec. 9, 1988) Hnnn_.n.,mﬁ.nn -referred as

Montreal text; see also communications from Argentina, Brazil, India and other

LDCs ; MTN, GNG/NGI11/W/T1 (14 May, 1990). e

46
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points regarding the availability, scope and use of intellectual
property rights, in the light of the need to reduce trade Eo,c_aaw
arising from excessive, discriminatory or inadequate protection of
intellectual property.#?

. (b)) The LDCs approach that strongly reiterated opposition to the
negotiation of substantive standards.

() The United States approach for negotiating norms of substance ms.a
enforcement that reserved, however, the eventual format for insti-
tutional implementation.®®

(d) The proposal that appeared to reflect the Mdnwwnuﬁ Community and
Swiss Viewpoints that provided for negotiation of norms .Om %:um.
tance and enforcement without reference to a particular institutional
arrangement.5®

Although, agreement was announced in Geneva on a so called .mSEnéoh.w
text reconciling the above stated diverse approaches, yet th.a is no o.nomn
indication of a fundamental shift in LDCs opposition to the 5&53&;3
country intellectual property protection programume.

CATT Articles and Intellectual Property Rights

The generally recognised basic principles of Qmﬁ.ﬂ.mmo _.,:omﬂ.mﬁocﬁna]
nation treatment (m.f.n), national treatment, protection :.,.SHMmr. tariffs,
stable and predictable basis for trade, transparency, ”,Sa differential and
more favourable treatment of LDCs, The m.fin commitment under GATT

impaoses obligation on contracting parties.

Customs duties and charge of any kind imposed on importation, expor-

tation and international transfer of payments for imports ot exports: the
method of levying such duties and charges; all rules and wo:d&._:nm con-
nected with imporation and exporation, all matters referred to in Acrticle
111, paragraph 2 and Article 111, paragraph 4 {which cover internal taxes
and regulatory laws); and all of these apply only to products. Any advan-
tage, favour, privilege or immunity granted by any Contracting Party to any
product originating in or destined for any other no.,:E..m. aﬂm: be mnnop”aan
immediately and unconditionally to the like Qo.@;ﬂ originating ot destined
for the territories of all other comtracting partics. ,E:m ESQEQ of non-
discrimination as between countries applies to 385_"._:5:& ﬁm% in product
while in the case of intellectual property regume, it is the rights of persens
which are protected. The former is also concerned with border measuses
pertaining to physical objects, the latter mw. oodaﬂ.aaa with the protection
of intangible rights within national territories. It may, therefore, be

47. See, Montreal text, supra note 46 at 21.
48, Thid., at 22.

49. Ibid., at 22-23.

50. Ioid., at 23-24.
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concluded that thesc articles are clearly inapplicable to intellectual pro-
perty rights. However, the industrial countries whilé introducing TRIPS

in the GATT seem to suggest that m.fin treatment and obfigations

thereunder should apply to intellectual property rights also 5t

Article ITI of the GATT (National Treatment) concerns with, that once
products have been imported into a  country (that is to say, once they have
crossed the border and entered the domestic market), the imported products
will be accorded the same treatment as “like” products of national origin
with respect to matters under government control; such as taxation and other

regulations. Whether it is tax or non-tax aspects, the national treatment

obligation in GATT pertain to international trade in like products, and not
to persons. The Contracting Parties have recognised that “the national
treatment obligations of Article III of the GATT do not apply to foreign
persons or firms but to imported products.”® The principle of national
treatment is therefore equally inapplicable to intellectual property rights.
The industriatised countries want that this article should apply to intellectual
property in the same way as it is applying to importation and exportation
\om products across the couniries.

Article IX—Marks of Qrigin—attempts in its first five paragraphs to
ensure that marking requirements are not used to hamper international
trade unnecessarily or do discriminate between Contracting Parties. How-
ever, paragraph 6 of Article IX refers to preventing the use of trade names
in such manner as to misreptesent the true origin of a product to the detri-
ment of such distinctive regional or geographical names of products or the
territory of a Contracting Party as are protected by its legislation. This
article broadly suggests its application to promote the protection of intellec-
tual property rights.

Article XI of the GATF—General elimination of Quantitative Res-
triction-—deals with the basic proposition that where protection is to
be given to domestic industry, it should be extended essentially through
customs tariffs and not through other commercial measures. Inherent in
this principle is the recognition of the superiority of tariffs as 2 commercial
policy instrument in comparison to quotas, imports or exports licences or
other measures that prohibit or restrict imports and exports. This
important: principle of the GATT has no relevance for intellectual
property rights. .

Article XII—Restrictions to Safeguard Balance. of-Payments—in clause
(3) refers to expansion of international trade and Contracting Parties are
obliged to pay due regard to the need for maintaining or restering equili-
brium in their balance of payments on a sound and lasting basis and to the
desirability of avoiding uneconomic employment of productive resources.

51. Bee, GATT Activities ;: US Submission to the Neogotiating Group on Trade-Related
Aspects of Intcllectual Property Rights, including Trade in Counterfeit Goods, 2
World Intell. Prop. Rep. (BNA) 209 (November 1988).

52, GATT, BISD 30th Supplement 140 (1977),
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However, Articte XIT (3) (111), read with XVII.(10) requires that import
restrictions- employed to safeguard the balance of paymenis should not be
applied so as to “prevent compliance with patent, trade mark copyright or
similar . procedures.”

Article XX—General Exceptions—oonceive of certain measures which
can be excepted from the GATFT operation and allows Contracting Parties
to take measures for the enforcement of intellectual property rights that
normally would be inconsistent with the GATT. These measures must be
necessary to secure compliance with intellectual property laws and regulations
and may not be applied in & discriminatory manner or as disguised restric-
tions ont international trade. The substantive intellectual property iaw
being, enforced must be GATT consistent.

Article XX(d) does not oblige Contracting Parties to adopt any enforce-
ment measures; it only ensures that GATT obligations do not stand in the
way of effective enforcement of intellectual property legislation.

Articles XXII and XXIII — Consutation, Nullification or Impairment
of Benefits—could be related to intellectual property rights. Under the

" rule of consultation, all Contracting Parties have a right to be heard and

consulted in respect of any matter affecting the operation of GATT as well
as any other matter for which it has not been possible to find a satisfactory
solution, Therefore, the presumption is that GATT under the consultation
provision could take up the intellectual property questions. Article XXIII
can be invoked in any case in which a Contracting Party believes that its
GATT rights have been nullified or impaired by another Contracting Party’s
action or that the attainment of any objective of the Agreement is being
impeded as .w result of the failure of another Contracting Purty to carry out
its obligations under GATT; or the application by another Contracting
Party. of any B.@mmdﬁ whether or not it conflicts with the provisions of
this Agreement, or the existence of any other situation. If so satisfactory
adjustment is effected between the Contracting Parties, the matter may be
referred to the Contracting Parties and the Contracting Parties may comsnlt
the Economic and Social Council of the United Nations for finding out a
proper solution. 'Whether or not intellectual property rights could be
invoked under these articles is debatable, yet intellectual property riglits
dispufes have. been decided by the GATT under these articles. These
disputes concerned the United States Manufacturing Clause®, Section 337
of the United, States Tariff Act of 1930 (in two instances)® und Japanese-
labelling practices on 55 imported wines and alcoholic beverages.®

In a recant case of a different kind, the GATT Council agreed to setupa
panel to consider Brazils’ copplaint against measures taken by the United

53. See, United States Manwfacturing Clause : Report of the Penal Adopied on 16 May,
1984; Reprinted’in GATT, BISD, Thirty First Suppl. 74 (1983-84).

54. See, Conciliation : United States—Imports of Certain Automative Spring Assemblies :
Report of the Panel Adopted on 25 May, 1983; GATT, BISD Thirtieth Suppl. 107,
126-127 (1984): )

55. Ibid. -
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States in retaliation for alleged inadequate protection of United States patent
rights in Brazil.% -

The principle of according special and differential treatment-to LDCs in
order to promote their economic development is clearly recognised. in
GATT  Article XVIII of GATT, accordingly gives flexibility to LDCs for
introducing and maintaining restrictions for safeguarding the external

... financial position and for promoting the establishment of particular indus-

tries. Part IV of the GATT embodies certain commitments by the indus-
trialised developed countries for stimulating expansion of the export earnings
of the LDCs. In the Enabling clause, it has been provided that notwith-
standing to provisions of Article T of the GATT, Conctracting Parties may
accord differential and more favourable treatment to LDCs, without accord-
ing such treatment to other Contracting Parties. These provisions .Emu be
interpreted to the extent that LDCs should not be obligated to correspond to
the high standards of intellectual property rights of the industrialised
countries. - o
From these provisions it can be inferred that generally recognised prin-
ciples of GATT excepting transparency and differential and more favourable
treatment for LDCs, which have their own validity even otherwise ‘are cle-
arly inapplicable to intellectual property rights. Also, no GATT provision
obliges Contracting Parties to accord any particular level of protection to

_intellectual property rights or to enforce them to any particilar degree of

c.manzéaomm. The only GATT provision referring to intellectual property
rights, Avticle IX(6) as described above is limited in scope and the amount
of protection guaranteed by Article IX(6) requires that the substantive law
and the related enforcement measures be non-discriminatory as between the
products of different Contracting Parties and not operate so as to protect or
favour domestic products, except where enforcement measures o.ms be
justified under Article XX(d).

Less Developed Countries Responses

The LDCs responses to the GATT negotiations has been either hostile
or at best lukewarm. LIDCs initial reaction was that the industrialised
countries should not be allowed to change the existing international regime
of intellectual property protection to their detriment as it was beyond the
legal mandate of TRIPS negotiations in URMTN. The LDCs. mnoa?.ma the
existence of a clear mandate to negotiate trade in counterfeit goods, but
these negotiations should be restricted o the examination of the trade effects
of counterfeiting without entering into the discussion of “what constitutes
counterfeiting”.5® LIDCs omvo%n the attempt to transform the TRIPS

-56. See, Bliss, The Amendment to Section 301: An Overview and m:mmmmam w:.ﬁnwmo.m

for Foreign Response, 20 Law and Poly Int’l Bus. 0501, 516-517 {189)..

57. See, AK. Koul, supra note 36, Chapter 11. . .

58, Statement of Brazil to the Negotiating Group on TRIPS, including Trade in Coun-
terfeit Goods, (March 25, 1987). Gadbaw and Gwynn, Intellectual Property Rights

.
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negotiations into “an exercise to set standards of protection of intellectual
property rights or to attempt to raisc the levels of such protection under
existing multilateral agreements through the strengthening of enforcement
procedures.....”"" LDCs emphasised their strong support for the existing
international agreements administered by WIPO—the Paris Convention,
the Berne Convention, the Madrid and Lisbort Agreements and the Universal
Copyright Convention.®®- -~

The LDCs perceive that to bring TRIPS on the GATT agenda is an
attempt by the industrialised countries to control the diffusion of new techno-
logies of which they have a monopoly, as a weapon to establish both eco-
nomic and political leadership of the industrialised countries on the LDCs 8
The next goal of the industrialised countries would be to freeze the existing
international division of labour by way of the control of technology transfers
to the LDCs and as the Transnational Corporations (TNCs) are the mono-
polisers of intellectual property rights, these TNCs would automatically be
major beneficiaries.®

The LDCs reject the industrial countries philosophical claim and the
natural law theory of providing a firm basis to intellectual property on the
ground that it is “economic expediency” which has usually dominated the
philosophical and natural law considerations.® The prosperity and the
wealth of the industrialised countries arose and developed in absence of a
fully protected intellectual property rights in earlier periods of their economic
growth and the present debate is an attempt by the industrialised countries
to protect their assets and national wealth in the LDCs markets.®

The political economy of LDCs does not warrant a complete ban on
pirated works as these might be supporting the critical sectors of their,~
economy and exclusion of pharmaceuticals products from patent protection
may have resulted from conscious policy choice of lower drug prices.®® This
has been best stated in the words of Indira Gandhi, late Prime Minister of .

in the New GATT Round, in Intellectual Property Rights : Global Consensus, Global
Conflict ? 41 (R. Gadbaw and T. Richards eds. 1988).

59, Sce, Carlos Alberto Primo Braga, The Economics of Intellectual Property Rights
and the GATT : A View from the South, 22 Van'd J. of Tr. ‘Law 243 at 250 (1989).

60. These Conventions have briefly been discussed in the beginning of this article, Accor-
ding to India, WIPO is the appropriate forum for the negoiation of TRIPS; For

_ Indian Proposal, see GATT, ¢ Int'! Trade Rep. (BNA)} 933 (July 19, 1989),

61, Rostow, is there need for Fconomic Leadership 7 Japanese or U.S.7 75(2) Am Econ.
Rev. 285 (1985).

62, See AK. Koul, UNCTAD Code on Transfer of Technology : An Analysis in  Legal
Perspectives, 20 Foreign Trade Review 141-162 (1985); see also AK. Koul, The
MNCs : Bonanza or Sources of Illusions for the Economies of the Developing Coun-
tries 9 2 Review of Contemporary Law 11-30 (1981).

63. See, supra note 39 at 253, .

64. See Federick M. Abbot : Protecting First World Assets in-the Third World : Intel-
lectual Property Negotiations in GATT Multilateral Framework, 22, Va. J. of Trans-
national Law 689-745 (1989).

65. Id..at TI3.
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India as *(T)he idea of a better-ordered world is one in which medical
discoveries will be free of patents and there will be no profiteering from life
and dealth.”%®

The LDCs assert that the assumed losses by the industrialised countries
is highly uncertain and several attempts to quantify the intellectual property
losses are highly extrapolated, rather it is the margin of profit which has
increased so nuch that the industrialised countries TNCs want more pro-
tection especially in sectors such as chemicals, pharmaceutical, computer
softwarc and entertainment (audio-viedeo).¥ Evidence shows that foeign
patents become vehicles of import monopolies in the LDCs, while locally
worked foreign patents seldom produce diffusion of technology much
needed in LIDCs, and thus recognition of foreign intellectual property rights
inhibits rather than stintulates local innovation 5

The LDCs as a group prefer to maximise opportunities afforded by
their present freedom of action under a loosely regulated international
Mtellectual regime to adjust their intellectual property laws to their own
developmental needs as the industrialised countries have done at their
earlier stages of development.
" TFhe LDCs should argue that intellectual property rights are the common
heritage of mankind and international minimum standards could be
negotiated only within the existing framework of WIPO wherein the demands
of the LDCs as New International Economic Order (NIEQ) paradigm are
adjusted. More specifically, the demands of the LDCs in reshaping the
international economic order should be met envuring a balancing of interests
between the recipient states and foreign patent owners; promoting actual
working inventions in the recipient countries and improving the conditions
for the transfer of technologe of fair terms, and for avoidance of restrictive
business practices.®

India’s Position in URMTN

At the beginning of URMIN .India™ strongly resisted the move of
bringing TRIPS on the agenda of URMTN. India argued that it is only
the restrictive and anti-competitive practices of the owners of intellectual

e
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has wide ranging implications for social economic, technological and deve-
lopmental aspects of LDCs, any principle or standard relating to intellectual
property should be carefully tested against such aspects.™ In essence, the
intellestual property system is monopolistic and restrictive  conferring
exclusive rights on their owners, patent protection is a mechanism for
advancing certain industrial policies and thus the countries at different stages
of development must retain the flexibility in their patent system to take into
account disparities in their economic development.” Even assuming that
patent system plays a part in promoting inventive activity and diffusion of
technical knowledge, the protection of the exclusive rights of the patent
owner is only one side of the coin. Experience of LDCs clearly shows that
a-patent systém can have serious adverse effects in sectors of critical impor-
tance to them, such as food productions, poverty alleviation, nutrition,
health care and disease prevention. The patent system can also have a
dampening ‘affect on the promotion of domestic research and development
and the building up of domestic technological capabitities, It is, therefore,
imperafive that the protection of the monopolistic rights of the patent holder
is adequately- balanced by the socic-economic and technological needs of
the nouﬁmww.u.

India mﬂc&._”rﬁ exemptions from patent protection in areas such as
pharmaceuticals, food products, chernicals, microorganisms, and agriculture
thachinery m.H..m methods must be permitted.  Every country should...be free
to determine both the general categories as well as the specfic products
sectors that it ‘wishes to exclude from patentablity under its national Jaw
taking into consideration its own socio-economic, developmental, techno-
logical and public interest needs. It would not be rational to stipulate any
uniform criteria for non-patentable inventions. applicable alike to indus-
trialised and developing countries or to restrict the freedom of developing

. countries to exclude any specific sector or product from patentability,™

India argned for permissive compulsory licensing, particularly in cases
of non-work, and argued especially for “licences of right” in areas such as
food, pharmaceuticals, and chemicals, where the conduct of the patent
owner will not be in issue i.e. licences will be automatically granted without

f ) judicial review. . The law of the host country would be used with references
property rights that can be considered to be trade related because they alone .

N distort or impede international trade. As the intellectual property system

00, See supra note 59 al 253, n. 46, T

67. See generally, supra note 64, 689-745,

68. See, A X, Koul, UNCTAD Code on Transfer of Technology, supra note 62 at 141-
l4a.

69, 1bid.

' to licencés of right to determine fair compensation and there should not be

a uniform patent term on grounds of developmental disparities,” .
~ With R%mo_w..a trade marks, India argued that foreign trade marks may
adversely affect the allocation of resources in LDCs and should be subject
to - regulation' it accordance with national developmental  objectives.
Whether a trade mark is “well known” should be determined on a country

7L, thid, Standards amd Principles, Paras, 3, 7, 8 and 17,
72, Id. para 1%9. .t 9,
" 73 Id, para 19 at 9,
74,14, para 38 3t 14, '
75. Id. para 43 at 16.- -

v i 70. India’s posilion in URMTN has been depicted in the papers submitted: by India to
X URMTN such as Enforcement of Trade-Related Intellectual Property, DOC. No.
MTN, GNG/NGI1/W/40 (1989} and the paper, Standards and Principles Concer-
ning the Availability, Scope and Use of Trade Related Intellectual Property
Agreements or Conventions. DOC, N. MTN, GNG/NGI11/W/39 (1989).
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by country basis. Trade secrets cannot be regarded as intellectual property
and should be dealt with by civil and contract law. Berne Convention is
“more than adequate to deal with copyright protection”. - Based on the

adoption of the Integrated Circuit Treaty, India concluded that Em. issue of

protection of layout has been already provided for and it is: now left for
implementation by the _signatories.” ’ R
Thus, in view of the foregoing points raised, India argued: “It would...

" not be appropriate to establish within the framework of GATT any new

rules and disciplines pertaining to standards and principles concerning the
availability, scope and use of intellectual property rights™" . -

India, on account of pressures applied by United States and being named
under- section 301 of the Omnibus and Trade and Tariffs Act of 1988,
accepted the principle of policing trade-related aspects of intellectual property
within the GATT.”® However, India made clear that it was referring to
measures that might be implemented at national borders, and not to the
negotiations of uniform intellectual property norms. Outwardly this
appears to be a concession on the part of India, yet it does not appear to
represent 2 basic modification of India’s objection to the negotiation of host
country substantive norms.”

The Negotiating Issues and the Future

As already discussed how GATT Constitution wag turned and twisted
to accommodate TRIPS at the behest of the industrialised countries and the
draft text adopted by the TNC, basically four approaches got reflected with
four major substantive negotiating issues carrying the fundamental disparity
and conflictual situations between industrialised and LDCs. These' issues
are:

(1) Substantive standards or norms of intellectual property protection;

{(2) Procedures under national law for the enforcement of intellectual
property protection;

(3) Dispute settlement procedures between parties to any eventual
agreement on TRIPS; and ) ’ o

(4) The relationship between GATT and other relevant international
organisations including WIPO, concerning TRIPS and the relation-
ship between an eventual agreement in the URMTN and the
existing intellectual property rights. : .

As regards substantive standards the LDCs are pitted completely against
the industrialised countries and some of the proposals to the TNC and

76, Id. para 44 at 16,

77. Id. para 47 at 18,

78. GATT, India Accepts Policing of Trade Related Intellectual Property Rights in MTN
Talks, 6 In't Trade Rep. (BNA) 1176 (September 28, 1989). '

9. 1bid.
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detailed above envisage negotiation of commitments for a wide range of
intellectual property rights such as patents, copyrihgt and related neigh-
bouring rights, trade marks, industrial designs, trade secrets, the layout
design of semiconductor integrated circuits, and geographical indications,
including appellation of origin. Since trade. policy is only a minor consi-
deration to the LIDCs, this author does not know the appropriatepess of
negotiating on standafds in the GATT context and how far these issues are
teally trade-related. It is also a fact that negotiating standards would
‘prejudice other complementary initiatives taken in WIPO or elsewhere.
The basic framework of GATT is to manage orderly trade across the boun-
daries and reduce distortions to international trade, the raising of intellectual
property standards may put obstacles to trade diserimination amongst the
countries. At best the URMTN should have addressed to trade distortions
or impediments arising from the abusive or loose use of intellectual property
regime. It is difficult to concede that higher levels of intellectual rights
would yield benefits to both—industrialised and LDCs.

So far as procedures for the enforcement of intellectual property uynder
national law are concerned, this author is not sure as to what shape the
enforcement of intellectual property rights in national legislation will take
place. In case a treaty is worked out under the auspices of GATT or as its
appendage, the problem of territoriality under international law would
definitely arise. In cae GATT Constitution is amended to incorporate
enforcement mechanism the settlement of disputes would egually be conten-
tious in addition to the problem of how to amend GATT. This author
believes that there is a need to-create a multilateral framework of rules and
disciplines on international trade in counterfeit goods which may take care”
'of most of the trade problems that have been identified in TRIPS negotia-
tions. REnforcement measures should not be allowed to amount to as
disguised restrictions on legitimate trade and there is a real need to look into.
this matter in more detail and intensively.

The igsue of the procedures for settlement of disputes between govern-
ments over their respective international legal obligations in gonnection with
‘intellectual property rights is two dimensional. The first dimension con-
cerns with the wide spread belief that public international law does not
provide an effective method of settling disputes between the governments
which is reflected more in international intellectual property regime. The
second dimension is the functional efficacy of GATT settlement of disputes
procedure and practice. This author does not believes that in the event
GATT settlement of disputes procedure is applied to TRIPS that may develop
a linkage between obligations on the standard of intellectual property
protection and rights to market access, through the possibility of authorised
retaliation which may ultimately not suit TRIPs.

The roles of WIPO, GATT and other international institutions dealing
with intellectual property rights are important issues both in terms of Juris-
dictional conmgruities as well as in building a future multilateral framework.
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WIPO needs to be further strengthened whereas GATT’s involverent should
be restricted to the minimum in the totality of the outcome of negotiations.
At best, one can conclude that these are complex issues which need to be
explored further in the complex international economic, social and cultural
phenemena, wherein the United States is trying to transiate its domestic
provisions into international standards, The future should take care of
enhanced intellectual property protection within or without the GATT
keeping in view the industrialised countries interests as well as accom-
modating the LDCs needs in an objectivé and realistic manner.
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'IMPLICATIONS OF THE LINKAGES BETWEEN
JUVENILE DESTITUTION, LABOUR AND
. DELINQUENCY FOR ‘JUVENILE JUSTICE’
. IN THE CONTEMPORARY INDIAN
C SOCIETY

B.B. PanDe*

T C<m2Fm..UmmﬂdddHOZu labour and delinquency are interrelated
phenomena.” But so far there has been little scientific exploration of the
linkages bétween one phenomenon and another. The main reason for the
lack of such critical examination of the linkages has been the dominant
ideology and the associated methodology that perceives each phenomenon
in isolation and organises around each ‘one of them formal as well as non-

" formal regimes designed to tackle the ‘problems’ in a piecermneal manner,

The preserit paper aims at establishing that there exists a strong linkage

. between juvenile destitution, labour and delinquency, that the linkage has

both positive. as well as negative implications, and that the formal approach
of dealing with edch phenomenon in isolation substantially limits the success
of the measures within each regime.

H..E_WZEZSGEofcézpmummdacﬁ_oz.?:woc_ﬂ
SO AND DELINQUENCY

 Juvenile Destitution

‘With appro :umﬁq 40 per cent of population below the age of 15 years,
India. is one of the féw countries with a large child population, According
to an expert estimate by the end of 1990 the child population would be
somewhat near 280-million or 36.77 per cent of the total population of 800
millient .0

, Qut-of the 280 million children approximately 40 per cent would fall
within below pioverty line population (the percentage could be larger, because
poor people tend to have larger families). Fhus, approximately 125 million- -..
children drawn from poor families, lower caste groups could be estimated
to be in different levels of destitution. In addition to these physically and
Imentally handi¢apped children could also be identified as destitutes. These

- juvenile destitutes may be located in rural areas, where they might constitute

seasonal Fvo.ﬁwogm, partially self employed in cattle grazing and wood
and grass gathering activities or be a part of the urban, marginal population
that remains perpetually unemployed or underemployed. However, in

*# Professor of Hmﬁ Faculty of Law Uaiversity of Dzlhi, D2lhi-110607, India,
L L.P. Ambannawar, Peprlation, Second India Stodjes (1975).
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view of existing socio-economic realities, particularly near total abseneé of
any kind of social security, every juvenile destitute is compelled to indulge in
some kind of paid (in cash or kind) work in order to avoid starvation. That
makes juvenile destitution and juvenile labour almost overlapping
phenomena. Furthermore, in view of the introduction of ‘the. capitalist.
mode of production in the agricultural sector, followed by mechanization,
_there is bound to be a significant inflow of rural juvenile destitutes to urban
areas, which in turn is likely to increase the number of destitutes substantially.

Juvenile Labour

Juvenile labour phenomenon is an invariable outcome of destitution and
poverty, because “child labour exists in inverse relation to the degree of
economic advancement of a society, country or region”.? The factor of
poverty leading to chitd labour may be associated with - indebtedness
of the family, unemployment of parents, jow wages. etc? "In addition
to this in certain situations child labour could also be an outcome of
agrarian pattern, caste system* norms of social obligation, parental atti-
tndes etc. Referring to the magnitude of ¢hild labour according to
the 1981 Census of India the child labour population was estimated

to be 11.20 million. But the National Sample Survey (32nd Round)
estimated. the child labour population in March 1983 to be 17.36° miflion. -

The Operations Research Group, Baroda (in 1983) estimated child labour

to be 44 million and the Concerned for Working Children; ‘Bangalore

in 1985 estimated the child labour population to be 100 million. The
vast difference in the child labour estimates ean be explained by the
variation in the definition of child labour. The Census of India 1981 relates
only to main child worker (those who have worked during the major part
of the year) and exchudes marginal workers (those who have not worked
duting the major part of the year).

A significant fact about child labour phenomenon is: that in the post-
independence development period the incidence of child labour has increased
in almost all occupations, as the Table 1 indicates.

Though the statistics reveals a decline in child labour in factories and
other industrial establishments, subjected to the child labour exclusion laws,
more suited to adult Jabour force, but in the same period a much larger
number of child labour has entered the unorganised sector where he faces
much worst conditions of work and economic returns.® &

2. Elias Mendelievich, Children at Work, TLO, Geneva, 1979, .
2. Mational Tnstitute of Public Cooperation and Child Development, Study of Working

Childver in Bambay (1978).
4. D.A. Naidu, “*Micro-determinants of Child labour : An Evidence frem Rural South

India”, Seminr on Child Labour and Health, {mimeo, 1982).

5. B.N, Juyal, ef af, Child Labour and Exploitation in Carpet Industry : A Mirzapur-

Bhadahi Case Study, Indian Social Institute, New Delhi, {1987).
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Table 1 Child Labous in Varjous Occupations (In thousands)

Qceupations . Year

1971 1981

Cultivationr-and Agriculture 8458 3786
i)

Livestock, Fisheries, Livestock 845 704
Mining, Quarrying and Construction 83 1056
Manufacturing, Processing, Servicing and Repairs 253 278
Other services 406 326

Source : Census of India 1971 and 1981,

Juvenile Delinquency

Unlike juvenile destitution and fabour, juvenile-delinguency is mainly an
Ec.mn phenomenon closely associated with industrialization and urbani-
zation. A significant feature of juvenile delinquency phenomenon is its
markedly low iacidence, both in absolute terms and also in comparison with
::w. total crime picture. Also there has been no appreciable increase in
%:n.mcmn@ rate in the last decade or two (see table 2). The official statistics
relating to delinquency and the overall telerant public attitude towards the
maladjusted juveniles (United Nations Social Defence Resecarch Institute
1984) qon?.b._w the finding that “delinquency is (at least relatively mmom_.\.m:mw
not a social problem in India, either in a behavioural or socictal-reaction
.manma:.a However, a notable feature - of Imdian jufeniie delinquency is
its mea relationship with Jow economic status families, According to
ommm_m_ statistics relating to socio-economic background of juvenile
delinquents, out of 1,65,451 juveniles apprehended in 1986, 50.6 per cent
wo_onmn..m to families whose monthly income was less than Rs. 150/-
{approximately 9 15.S. dollars). Similarly 41.4 per cent of the juveniles
apprehended were illiterate.” Such evidence regarding the low-income
family background of a majority of delinquents establishes a clear link
vm.ﬁénoz delinquency and destitution among juveniles.

IL BI-POLAR INFLUENCE OF THE LINKAGES

(&) Juvenile destitution: A cause and effect of juvenile labour. As a
wranwgonoaq. associated with underdevelopment and backward economy,
suvenile destitution is a notable cause of juvenile labour, both in the rural as

6. Qm.aaon A. Hartgen, et al., Deliguency in India (1984).
7. Crime in India 1986, National Crime Records Bureau, Ministry of Home Affairs,
Government of India, 1989 at p. 89,

Py
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Table 2. Total Cognizable crime mmder XPC, Juvenite Crime under IPC, Proportion of
Juvenile Crime to total crime and volume of Juvenile Crime per one

lakh Population
Yeuar Population Total cogni- Total Juvenile %, of Juvenile Volume of
i mitlions zable crime crime cases erime to total  Juvenile
{Fstimated cases nhder under IPC cogiizable crime per
mid-year) wc crime fakh of
population
1976 6133 10,93,897 37,015 3.4 6.0
1980 6063.6G 13,68,529 55,129 4.0 8.3
1981 690, 1 13,85,757 61,019 4.4 8.8
1982 705.2 13,53,904 59,345 4.4 8.4
1983 720.4 13,49,866 55,473 4.4 7.7
. .« 1984 737.6 13,58,660 42,803 3.2 5.8
1985 750.9 13,384,731 49,317 3.6 6.6
1986 766. 1 14,05,835 55,887 4.0 7.3

Soaree @ Crime in India, 1986, National Crime Records Bureay, Ministry of Home Affairs,
Government of India, at p. 66,

well as urban set-up. Ordinarily childhood is a life stage for learming,
education and full mental and physical growth. “But for the children drawn
from lower socio-economic strata, the starke survival reality is very different.
They must sell their labour power at an carly age to ensure physical survival
for themsetves and their families. This aspect of the linkage between
destitution and labour has become particularly crucial- in the post-inde-
pendence period, which has witnessed large scale increase in total child
labour population, particularly in the unorgamised sector. This trend is
also indicative of the continued impoverishment of the child population.
There is yet another aspect of the relation between the two phenomenona,
and that is child labour being a cause of destitution. The second aspect of
the linkage is indicated by child labour statistics in different states, parti-
cularly its relationship with literacy rate. The state of Kerala had the lowest
child labour population of 1.3 per cent of total child population in the
state, which also had the highest literacy rate amongst the Indian states.
This means the rate of literacy (an anti-thesis of destitution) and the incidence
of child labour are inversely related to each-othér. )
(b) Child labour exerting a positive as well as negative influence on deli-
’ nguency: Little scientific exploration has undergone to examine the linkage
between child labour and juvenile delinquency. The two phenomenon can
have positive, negative or neutral type of relationship with each other. A
traditional line of thinking holds that premature freedom associated with
child labour leads the child into delinquent ways.® It is true that certain

8. S. Banerjee, Child Labowr in India, Anti slavery Society London,
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pre-delinquent behaviours such as smoking, drinking and other vices might
be directly attributed to child labour in 2 large majority of cases, but
there is yet- no conclusive research {o indicate that child labour
encourages all forms of delinquencies. On the contracy the official report-
ing of almost uniformly low incidence of delinquency during a period of
steep rise in child labour indicates a negative influence on delinquency
rate. In the same vein a limited empirical study of the immates of a
juvenile institution in Delhi has cstablished a negative corrclationship.”

.E maam,.n.,EZOHEHENOWUMEHC<@ZHF§HOHmOrEEwc
: ‘ FORMAL REGIMES

From cﬁ.c,o.mm:ipm of this century there emerged a trend of identifying
the respective problems of juvenile destitution, labour and delinquency as
independent social - problems and develop around each formal regimes
comprising of policies, administrative measures and schemes, legal frame-
‘works, institutional structures and agencies. [Each of these formal regimes
in turn reflected: the ideas of the ruling class and the values and attitudes of
the society.. . :

The destitute juveniles were, at least in theory, subject to a wide and
diverse variety of measures concerned with their welfare, health and mutri-
tion, education and training, special measures for off-setting physical and

-mental handicaps, maintenance, guardianship and adoption etc. However,

till the 1970's, when the National Policy on Children, 1974 was formulated,
the formal regime concerning the destitute juvenile had no integrated common
approach in respect of the various destitution combating measures, Even
in respect of measure like education and training, which vitally influences
destitution as well as child kabour, the formal policy and performance was,
at best, half-hearted, Though in the three decades after 1950 the mumber

““of enrolment in ptimary education considerably increased, from 42.6 per

cent in 1950-51 fo 85.5 per cent in 1878-79, but the total enrolment of 90.3

. million in 1978-79 was far below the expected target of 170 million by 1991,

Furthermore; evert the limited success of this destitution combating measure
was oolﬂmm_,.mﬁ_%,.d:&oﬂi:& by high drop-out rates of the majority of
low caste, low income family children, of whom 63.1 per cent dropped out
before primary school level and 85 per cent before the middle school level.
On account of-its intimate relationship, with the system of production, .
child labour has been for a long time subjected to direct or indireet formal
measures. The earliest measure in this area was the Apprentice Act, 1950,
that authorised the training and apprenticeship of destitute and ocrphan
children under court orders. Obviously this measure indirectly legitimised
the child labour practice, which hitherto had remained confined to family
labour or debt- obligation labour, in the plantations and other industries.

9, Davinder wwmmm_ Juvenile Delinguents-in Delhi—An Empirical Aunalysis, (unpublished
LL.M. Dissertation, Faculty of Law, University of Deihi (1986).
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The vulperability of the child labour and the systemic compulsions of up-
holding certain humanitarian values led to the introduction of a variety of
measures relating to conditions of child labour, exclusién of child labour
from specific industrial enterprises and subjecting child labour to certain
migimum standards, Despite all those measures chitd labour, @w and large,
continued to remain at the mercy of market forces. That is why in the post
independence developmental phase the incidence of -child labour pheno-
“menon registered a steep rise. However, the formal regime continued to

assess the success of its measures on the official statistics registering a decline,-

either on the basis of a newly coined main child labour definition or on the
basis of decline in the organised sector only. For instance, as.indicated by

Table 3, according to 1961 Census for children. of 6-14 years there were 17 -

million workers, 47 million educants and 37 million idlers. In comparison
in 1971 for the same categories, the nurnbers oﬁmdmn&.ﬁo‘..: million, 46
million and 43 million respectively. This means that from 1961 to 1971 the
number of child labour in organised sector registered a shatp decline from

rose from 37 million to 43 million. The statistics give 1o, idea of the
reciprocal rise in the number of child labour in the unorganised sector.
The juvenile delinquents are subjected to most coruprehensive and
elaborate formal regime, which is inspired by the dual considerations,
often contradictory, of controlling the troublesome sections of. the child
population and securing justice to them (the recently enacted Juvenile Tistice
Act, 1986 appears to have tilted the balance in favour of the “Justice’ consi-
deration). Since the main emphasis of the earlier Clildren Acts, and now
the Juvenile Tustice Act, is to provide a comprehensive and exclysive juvenile

justice system not only for the delinquent juveniles but also: for many other.

categories of pre-delinquent (designated as neglected juveniles under the
Act) children, the problem of delivering ‘fustice’ in isolation has created
new dilemmas. The first level dilemma relates to- operationalizing the
‘Juvenile Justice’ notion itself. One view in this regard is to think of juvenile
justice strictly in terms of the limited section of child population that comes
within the ambit of the Act (which according to 1986 statistics comes to

TABLE 3 Number (io millions) of children aged 6-14 by activity in Tndia 1963-71

Workers Educants ) , Idlers:
Census Year AU
M F M F M F
1961 16.9 12.2 45.9 23.2 172 ¢ 64.6
1971 1.3 | 4.5 46.0 27.5 42.8 68.1

17 million to 11 million, but during the same period the mmber of idlers

Sonrces ¢ 1. All India Tables (One per cent sample data)
2. Census of India, 1961 part IT-A and II-B.
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1,65,451). But doing justice to this section in disregard of the existential
realities faced by the other sections of juveniles, who are compelled to remain
idle or driven to join the ranks of child labour, is neither desirable nor
Jogical, unless ‘Juvenile Justice’ is understood in very technical sense.

" Fyrthermore, the recent trend of extending the operational scope of the

juvenile justice law by. giving a wider meaning to neglected juvenile and

resorting to positive state action in regard to him, has further accentuated
_the dilemma of ‘Juvenile Justice’. The recent police action in respect of

juveniles living in and around brothels in Dethi would illustrate the point.
The police justification for arresting 112 male and female juveniles was that
the Juvenile Justice Act, 1986 contemplates positive state intervention in
order to save the juveniles from the pernicious and morally debasing
environment, even though some of the juveniles were living with their
prostitute mothers. Such a view of juvenile justice’ advocates institu-
‘tionalized approach to juvenile justice. But findings of significant studies
such as “what has been demonstrated is the persisting and enduring
positive influence of the family and culture in providing the cohesion and
solidarity necessary- for the prevention, control and treatment of juvenile
social maladjustment inspite of the nepative influence of poverty, over-
crowding, unemployment and urbanization” favour a clear and decisive
movement for 4 non-fustitutionalised approach to the problems.

10, United Za:.aﬂ. Social Defence Research Institute, “Juvenile Social Maladjustment
and Human Rights in the Context of Urban Development”, Publication No. 22,
Case Study No. 4, Rome, 1984 at p. 225,
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CAUSING DEATH UNDER THE INDIAN PENAL
CODE : A COMPARATIVE ANALYSIS

STANLEY YEo¥

SUMMARY

THE PRINCIPLES governing causal responsibility for the death of a
lwman being remain obscure and poorly developed by the courts. Clearly
thought out principles are required to achieve just and consistent results.
"Fhis article extracts these principles from case authorities and com-
mentaries from India, and other jurisdictions including England and
Australia. It advocates the use of the foresight test for causation
alongside the substantial factor test to resolve difficult cases involving
intervening causes. The proposal is also made for these tests to be

“expressed in the Indian Penal Code for the guidance of the courts.

The definition of culpable homicide under 5.299 of the Indian Penal
Code includes the requirement that D (the accused) had caused the death
of V (the victim)r 'Fhis is likewise an integral element of the offence of
causing death by a rash or negligent act under 5.304A. of the Code. In a
vast majority of cascs, the requirement of causation is clearly proven and
is resolved sub silentio. However, there are cases where a separate issue
of causation presents itself for determination. In some of these cases,
this issue may be unresolved because the prosecution decides not to proceed
with a charge of Lhe most sexious possible offence, such as where D assaults
V who dies when the driver of the ambulance he is travelling in collapses
from a heart attack. The issue of causation may also be sidestepped by a
court acquitting ID on the basis of lack of proof of the fault element such as
intention, knowledge, rashness or.negligence. Given its significance as a
legal requirement, however the law should be capable of meeting problems
of causation head on and resolving them in a clear, rational and consistent
manner.®

The framers of the Indian Penal Code did consider prescribing general
rules on causation but eveniually decided that the infinite variety of cases
made it “a matter to be considered by .the tritiinals when estimating the

* Senior lecturer in law, Cs?mnm.:w of Sydney, Australia. This paper formed the sub-
stance of a lecture at the Law Faculty, University of Delhi in November 1991,

1. The offence of murder, which is a species of culpable homicide, is spelt out in 5.300
of the fndian Penal Code.

2. As one distinguished commeniator has asserted, “it is a confession of failure on
the part of the lawyer if he is unable to give guidance on the operation of a m.ama
rule of great importance” : Professor G. Williams, “Causation in Homicide™
(1957} Criminal Law Review 429 at 438,
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effect of the: evidence in a particular case, not by the legislatute in framing
the generdl law”™.® This passing of responsibility to the courts was clearly
with Ea expectation that, gradually, a body of case law woutd develop
which would provide guiding general principles, as opposed to specific and
rigid rules, to determine problems of causation. Regreitably, except for a
handfui of cases, this appears not to have been fortheoming, with the Indian
courts mostly retreating into ad hoc judgments and avoiding the conceptual
issues ¢5ao&_nm causation which need to be tackled for general principles
to be devised.

This E.s&n wﬁaEb_,.m to extract the general principles governing criminal
responsibility for causing of death of a human being. In this exercise,
Indian decision will be considered wherever possible, but given their small
number, resort ‘will be made to decisions from other jurisdications, parti-
cularly to-English and Australian cases. Reliance on these foreign deci-
sions is @onﬁa&zn due to the universal nature of causation. As one writer
has put :..

- “Since in all forms of human society the recipient of the stimuli with
which criminal law operates {(to prevent crime} is the human psyche-
stimulable ¢< pains and pleasures or the expectation of cither, and

~intent upon’ guiding its master's purposes would it not follow that
cause-and-effect atiribution, as a means for the proper application

" of the stimulus, must be the same all over the world 7

This mm.mm:.:.wb fully accords with the .%::c.:m of the Code framers who

 infended ihe Indian Penal Code t0 be based on a “universal science of

G

_::mv_.cmmnoo.

As for textwriters, there is regrettably sparse analysis on causation to be
found in the Indian commentaries on the criminal law, these being mostly
taken up with a series of extracts from judgments with little more. This is
perhaps understandable in view of the poor lead given by the courts them-
selves. The universality of the issue of causation does, however, permit
us to refer to the writings of commentators from other jurisdictions.

Before we tan exiract any gemeral principle governing causation, the
purpose of the causal requirement must be properly appreciated. What
does the law seek to achieve by requiring proof that D caused V's death? -
Part I of this article deals with this question, Part I proceeds to present
the general principles of causation in the form of tests which determine
whether causal responsibility has been established In Parts IIl and IV,

3. Note M accompanying the first draft of the Jndian Penal Code (1837), p. 14].

4, G. Mueller, “Causing Criminal Harm® in Essays in Criminel Science (G. Mueller,
ed., 1961}, p. 174, Earlier on, the writer contends that tie criminal law serves
the one grand purpose of crime prevention.

5. Prefactory address accompanying the firs¢ dralt of the fudign Petal Code (1837),
v viji,
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these tests are applied to a series of difficult cases to assess their utility in
resolving problems of causation. By way of conclusion, the’ proposal is
made for a general principle of causation to be embodied in- the .Indian
Penal Code. ] ,A C

I. THE PURPOSE OF THE CAUSAL ENQUIRY .

Shortly stated, the purpose of establishing causationis to ensure that
only those who are found criminally responsible for the death of a victim
may be punished for such a serious consequence. Thus, the causal enquiry
is bound up with the overall enterprise of the courts of determitiing blame
or innocence for criminally prescribed harm. The courts have developed
a two-step enquiry to assist with this determination. The first step considers

whether the accused’s conduct contributed at all to the death, that is, whether

there was any physical or factual connection between D’s conduct and V’s
death. Obviously, should such a connection be wanting, the enquiry is “at
an end and the accused is acquitted. If a connection was present, the
enquiry moves to the second step which considers whether the connection
was sufficiently strong to justify imposing criminal responsibility. In line
with their respective functions, the first step may be described as factual
causation and the second step as imputable causation. “Throughout .this
causal enquiry, the primary focus is on causation by human agency,. speci-
fically, I's conduct. This accords with the phrase, “whoever causes death”
appearing in the relevant sections of the Indian Penal Code? The courts
are Eﬂowﬁo niot concerned with physical forces or conditions except (as
we shall later se¢) when they might be said to displace human causal
responsibility. )

With regard to factual causation, the enquiry does allow for 'V's death
to be the result of a combination of causes.” So long as D’s conduct was
necessary to the production of death, factual causation is established against
him. It should also be noted that no quantitative exercisé is conducted at
this level of enquiry. This is because when, say, two causes Were necessary
to produce death, it is impossible to state scientifically which canse contri-
buted the more. Certainly, the law does endeavour to wmnﬂ,.»,&: whether
one cause was more significant than another, but this is done in the second

stage of imputable causation and not at the initial stage of factual causation.®

At the level of imputable causation, the enquiry goes beyond a purely
factual determination to one involving a moral judgment. In the words of

6. Sections 299, 300 and 304A. See Raju’s Commentarics on the Indian. Penal Code
Yol. If (3cd. ed., 1973), p. 971 Of course, this does not exclude cases’ ér.ﬁ.o 2
natural event constituted an intervening cause: see Part IV of this article. :

7. For example, see 5. 299 illustration (1) where death occured due to-a combination
of actions by A {the accused) and Z (the victim) and illustration (2) where death was
due to the combined actions of A and B (a third party). .

8, MM.NE::»BP “Causation in Homicide® (1957) Criminal Law Review 429 at 431-
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the American Law Institute’s Model Penal Code, the death must be “not
too remote and accidental in its occurrence 10 have a just bearing on the
actor’s liability or on the gravity of his offence.”™ The word “just” indi-
cates that a moral reaction is called for in terms of whether V's death can
in fairmess be attributed to D. Hence, not all factual causes will be ascribed
with criminal responsibility;. only those which atéract moral blame will be
so ascribed. ‘TFhis assertion has been challenged by some comuientators
who arguethat the causal enquiry should be confined to factual causation,
with moral blame being 2ssessed under the fault clement of the offence,
namely, whether D intended, knew, was rash or negligent {as the casc may
be) in contributing to- V’s death. For example, in Kenny's Outlines of
Criminal Law, Professor Turner says:

““[f i5...reasonable to say that an event is cau sed by one of (the factually

necessary causes) if it would not have happened without that factor...

Under the modern conception of mens rea no hardship can result

from any fine drawn investigation of causes, since the more remote

the cause the greater the difficulty of proving that the accused person

- intended or realised what the effect of it would be.”°

According to Turner, D is criminally responsible for Vs death if a
factual connection between his conduct and the death was established and
he was found to have the mental state required for the offence.’* However,
this contention fails to properly reflect the complexity of the law on cau-
sation.!® Consider the case of D who strikes V intending to kill him. V
is killed while in hospital when & murse intentionally administers poison

to him. Under Purner’s aooﬁzﬁ D is liable for murder when this is not .

the law.'”” Something more elaborate than a simple combination of factual
causation and mens rea is therefore required to establish causal responsi-
bility in the criminal Jaw. TFhe secend step enquiry of imputable causation
meets this need.

9, Official Draft and Revised Comments (1985), s. 2.03(2)(b).

10. (16th ed., 1952), pp. 20-21. Cf. the following comment by the Code framers in the
prefactory address accompanying the 1837 draft of the Fudicor Penal Code at 141-
142 : )

Tt will require strong evidence to prove that an act of a kind which very seldom
causes death, or an act which has caused death very remotely has actually csused
death in a particular case. It will require still stronger evidence to prove that such
an act was contemplated by the person who did it as likely to cause death; but
if it be proved by satisfactory evidence that death has been so caused, and has been
caused voluntarily, we seec no reason for exempting the person who caused it from
the punishment of voluntary culpable homicide.”

11. See also Mamote-Kulang v R. (1964) 111 C.L.R. 62 at 67-68 per Taylor and Owen JJ
(High Court of Australia). "

12. See H.L.A. Hart and T, Honore, Causation in the Law {2nd ed., 1985), pp. 3590.391.

13. Turnet’s reference to mens rea is also problematic in respect of the offence of causing
death by negligence under 5. 304A of the Indian Penal Code since a subjective mental
state is not an essential element of that offence.
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Our discussion of Turner’s contention raises a related point, namely,
whether the enquiry into imputable causation should be devoid of any
consideration of mental processes. 1f may be argued that these processes
should be confined solely to the mens rea aspects of the offence.®® It is
contended that imputable causation can and does involve mental processes,
at least under the rubric of such concepts as foresight and estimates or
probabiiittes of risk. The function of imputable causation in determining
moral blame is surely facilitated by an enquiry into what an ordinary petson
in D' position could reasonably have anticipated to be the consequence
of certain of her or his conduct. Moral blame is readily attached to Iy if
the enquiry finds that an ocdinary person could reasonably have foreseen
v’s death as a likely consequence of such conduct. This, of course, is not
to say that these mental processes embodied in the causal enquiry serve 1o
replace the usual mens rea requirements of the offence.* The mens rea
element remains as essential part of the offence requiring proof, with the
mental processes contained in the enquiry into nmputable causation per-
forming a separate function. Fhat said, both the requirements of mens
rea and imputable causation constitute parts of the same overall objective
of determining criminal responsibility in a given case.

By way of summary of this Part, reference 'may be made to the case of
Nga Ba Min v. Emperor, o decision of the Rangoon High Court® D had
delivered several blows with a stick on ¥'s head. The wounds were not
of a serious nature and under ordinary circumstances; V would have fully
recovesed within a fortnight. After being treated in hospital, V was dis-
charged and returned to her village. As a result unskilful treatment she
received in the village and her own failure to keep the injuries clean, V died
from an abscess forming in the brain as a result of the wounds becoming
septic. The High Court ruled that I had not caused V’s death. Dunkley
I., delivering the judgment of the court, said:

“Ths learned Magistzate who Lried the case has rightly held that the
appellant cannot in any case be feld responsible for causing [VT's death,
Her death was duc 1o her own ignorance and the unskilful treatment
which she received in her village, and the injuries on her head were
only the remote cause of death. In order that a person should be
guilty of culpable homicide it is indispensable that the death of
deceased should be connected with the act of violence or other primary

14, Indeed, this seems to be the orthodox view, with causation assigned to the aclus
reus or physical clements of an offence, and all mental processes assigned to the
mens rea clement: see Howamrd's Criminal Law (5th ed., 1990), p. 35; P.  Gillies,
Criminel Law (2nd ed., 1990), pp. 32-33.

15. G. Mucller, “Causing Criminal Harm™ in Essays ix Criminal Science (G. Mueller ed.,
1961), pp. 178, 184-185; M. Marcus “Kills v. Causes Death” (1979) 85 Cri L.J.
57 at 59-60. Contra. Public Prosecntor v. Suryanavayanamoorty (1912) M. W.N,
136 at 142-143 per Sundara Aiyar J. (dissenting).

16. ALR. 1915 Rang. 418. The Iedign Penal Code was then part of the law of Burma.

ST

AL 3L EASTEN D) ]

1
3

‘the foresight test respectively.

‘1992 . .. . CAUSING DEATH UNDER THE INDJAN PENAL CODE 73

cause, not merely by a chain of causes and effect, but by such direct
" influenice as is calculated to produce the effect without the intervention
" of any donsiderable change of circumstances.”%’

“Some of the assertions contained in this passage require, detailed - dis-
cussion and will be considered in the succeeding Pasts of this article. For
now attention may be drawn to the judge’s application of the two-step causal

-enquiry. First, as regards factual causation, his Honous acknowledged

that a prima facie case of causation had been established since the injuries
inflicted by ID constituted a factual cause of V's death (albeit his description
of them as “the remote cause of death”). In this regard, his Honour aitri-
buted the factual cause of V's death to a combination of causes including
the. injuries inflicted by D. V's own lack of care, and improper freatment.
Moving on to ‘the enquiry into imputable causation, Dunkley I.'s use of the
phrase “be held responsible”.is noteworthy because it reveals that he saw
this u.mmaon. of the causal issue as involving not merely a purely factual enguiry
but ‘one requiring a moral judgment of the court. His Homnour held that,
on the facts, the injuries inflicted by ID were not ““a primary. cause” of Vs
death as théy were not of “such direct influence as is calculated to produce”
the death.:” The notion of “primary cause” connotes a substantial connec-
tion between ID’s action and V’s death while the word “‘calculated” implics
a mental ‘process linking D’s, conduct with Vs death. Tn the next Part,
these notions will be shown to be the two tests for establishing imputable
causation ds devised by the courts, namely, the substantial factor test and

II. THE TESTS FOR FACTUAL AND IMPUTABLE CAUSATION

With an understanding of the purposes of the causal enquiry, we are
now in a position to present the test for factual causation followed by those
for -imputable causation. We.are also able to critically evaluate the ability
of these various tests tc meet the purposes of the causal enquiry.

(1) The test for factual causation

The test for establishing factual causation is a straightforward one with
little controversy. If V’s death would not have occurred without Dr's
conduct, there is factual causation. This is sometimes described as the
“but-for” test, the question being whether V would not have died but for |
D’s conduct., Traditionally, D's conduct would be termed 2 sine qua non
(a necessaty or indispensable condition) of V's death. Conversely, if V's
death would have occurred whatever D did or did not do, factual causation
is not established and the causal enquiry is at an end.

Death being inevitable, conduct which factually causes V’s death metely
actelerates its arrival. To D’s argument that V would eventually have

17.. Ioid, at 418.-Esphasis added for the puspose of elucidation.
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died anyway comes the reply that Y would not have died on that particular
oceasion but for D’s conduct, A specific instance is covered by Explanation
1 to 5. 209 of the Indian Penal Code which states: e

“A person who causes bodily injury to another who is ngzam‘smmﬁ
a disorder, disease or infirmity, and thereby accelerates the death, of
that other, shall be deemed to have caused his death.” ,

Under this Explanation, D cannot deny having factually caused Vs
death by saying that V's pre-existing illness or injury would have killed him
evertually. To take an extreme example, T»’s administering 4 fatal dose of
poison to V thereby killing him instantly would be conditions sine qua non
of V’s death even-though V would have in any event died a niimute later
from an ailing heart® A more common example would be for D’s conduct
to have worked in combination with V’s pre-existing weakened condition to
cause his death earlier than when it would otherwise have occurred.” In-
such a case, both D’s conduct and V's weakened state would be sine qua
nons of Vs death.  As far as D's conduct alone is concerned, V would not
have died at the precise moment when he did but Tor such conduct,

The same response may be given to unusual cases where T’s conduct

prolongs V's life rather than accelerates his death® For' example, D~

stabs V $0 that V is too ill to travel on a plane and V dies of the stab wound
the day after the plane crashes with all abroad, I's act of stabbing é,ocE

still be a sine qua non of V’s death given that the enquiry- is whether V’s -

death would not have occurred when it did but for D’s conduct. -

There is an instance when the “but for” test appears inadequate. This

may be described as a case of multiple sufficient causation as ‘where A and B
both simultaneously and independently inflict fatal wounds on V. For
example, A might have shot V through the heart at the same momént when
B blew V’s brains out. In such a case, it would be inaccurate to assert that V
would not have died but for A’s act since V would have died as a result of B's
act, and the converse applies as well. However, the prevailing view sgems
to be that both actors have factually caused V's death.*®  ~ o

(2) The test for imputable causation

As may be expected, the greatest problems in causation are in-the realm
of imputable causation with its enquiry into moral blame and responsibility.
Due to the importance and complexity of the issue, the law ought to provide
general guidelies or tests to enable cases be dealt with i a just and
consistent fashion. Several cfforts have been made by the Indian courts

18. Hence this aspect of causation provides no defence to acts of mn"rmnm&w or n.._o_.nw.
kitling. . ,

19. See E. Colvin, *“Causation in Criminal Law'" ({989} 1 Bond Law Review 253 at 255,

20. 1.C. Smith and B. Hogan, Criminal Law (6th ed., 1988), p. 314; E, Colvin, “Causa-
tion in Criminal Law™ {1989) 1 Bond Law Review 253 at 255-256.°

Ao
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to devise appropriate tests for imputable causation, a prime example being
the following comment dealing with causing death under s. 304A: of the
Indian Penal Codé:-

“Po impose criminal liability under s. 304A. of the Indian Penal Code,

it is necessary that the death should have ‘been the direct result of a

rash and negligent act-of thé accused, and that act must be the proxi-

. mate and efficient cause without the intervention of another ne pligence.
[t must be the causa causans; it is not enough that it may have been

the causa sing qua non.2t

Dealing with the tests of “direct result’” and “proximate cause” together,
these are misleading since there may be several stages between the so-called
direct or proximate cause and V’s death. Suppose I sends poisoned sweets
to V who lives 2 great distance away and V dies upon consuming them. The
Jaw would hold D causally responsible for V’s death even though his act of
posting the sweets and V’s eventual death were separated considerably by
space and time.**  As for the test of “cfficient cause’, this is unhelpful since
every cause must by definition be effective—an act which is not effective in

_producing a result canmot be described as a cause of jt. The final test in

the above passage distinguishes factual causation from imputable causation
by describing the former as a ‘causa sine qua non and the latter as the causa
causans. While the distinction between factual and imputable causation is
laudable, the notion of causa causans is far too generous towards D in
requiring his conduct to have been the immediate cause.? As we shall see,
the courts have attributed causal responsibility to D even when some other
cause came between his conduct and Vs death.  Are there then any viable
tests for imputable causation? There appear to be two such tests, what
may be described as the substantial factor test and the foresight test, To the
first we now turr. : .

The substantial factor test:® The best known cxample of this test is
contained in the English Court of Appeal case of R. V. Smith?*" D had
stabbed V who was then rushed to hospital. Omn the way, V was dropped
twice and at the hospital he was given improper treatment which could have
affected his chances of recovery. It was held that imputable causation was
to be determined by whether the original wound inflicted by D on V was

21. Emperer v. Omkar Rampratap 4 Bom. LR, 679 at 682 per Lawrence Jenkins I. and
cited with approval by the Indian Supreme Court in Rarngawalla v. State of Maharash-
tra ALR. 1965 Supreme Court 1616 and in Mulani v. Srate of Maharashra ALR.
1968 Supreme Court 829. See also the Supreme Court case of Sudershan Kumar
v. State of Delly (1975) 3 5.C.C. 831 which spoke of a “direct cause” of death in
case of murder. .

22. G. Willlams, Textbook of Criminal Law (2nd ed,, 1983), p. 381, -

23. Cf. the expression “causa causael causants” which denotes a proximate but not an
immediate cause. The distinction appears in Moss v. Cunliffe 2 Rettie 662 (1875).

24. Sometimes described as the substantial cause test or substantial connection rest.

24A. RV Smith (1959) 2 QB 35.
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“gtill an operating cause and a substantial cause” of V’s death. Many
Australian courts have adopted this test, the most precise statement being
made by the South Australian Court of Criminal Appeal in Hallett v, R:-

“The question to be asked is whether an act or a series of acts (in
exceptional cases an omission or series of omissions) consciousty
performed by the accused is or are so connected with the event that it
or they must be regarded as having a sufficiently substantial causal
effect which subsisted up to the happening of the event, without being
spent or without being in the eyes of the law sufficiently interrupted by
some other act or event.”?s

This test seems of late to have been watered down by some case autho-
rities to a requirement that D’s conduct must simply have been more thau
a purely trivial cause of ¥'s death, that is, a de minimis contribution.*®

*Instances of this may also be found in Indian decision. In the Punjab High
Coutt case of Emperor v. Gul Shah, four persons joined in beating V.27 Two
_of them inflicted fatal blows on V’s head after which the other two, ignorant

" of the mortal injuries already inflicted by their comrades, struck slight blows’

on V’s body. The court held that these slight blows were insufficient to
cause V's death. In In re, Munusami, > had throttled V to the extent of
breaking V’s hyoid bone?® Nevertheless, V had survived for another
24 hours and was able to talk and eat during that time. In the ligat
of medical expert opinion, the Madras High Court doubted whether V had
died of asphyxia through throttling. The court efiectively held that even
if the throltling might have been a sine qua non of V’s death, it was too trivial
a cause to render D causally responsible for the death. =~

The substantial factor test does constitute a useful general guide for
determining whether D's conduct should attract moral blame, I's conduct
would have to sufficiently contribute to V’s death before causal responsibility
will be imputed to ).  Below a minimum level of contribution, D’s conduct
would be too insignificant to warrant exposing him to liability for V’s death.
The test is clearly wide enough to account for the infinite variety of homicide
cases where causation is an issue. Accordingly, the test minimizes the danger
of forcing results which might be regarded as overly hash or unduly lenient

according to popular perceptions about moral blame for the occurrence of

results,?®

25. (1969) S.ASR. 141 at 145, . .

26. For example , see R. v. Hemnigan (971} 3 All B.R, 133 at 135 per Lord Parker C.l;
R.v. Cato (1976) 1 All E.R. 260 at 265-266; Smithers v. R, (1977) 34 C.C.C. (2d)
427 at 435; R.v. Malcherek {1981) 2 All E.R. 422 at 428; R.v. Annakin (1987) 37 A.
Crim. R. 131 at 148-149, . : ' : e

27. Emperor v Gul Shelr (1914) 25 L.C. 1005.

28, I re, MunuSami 1971 Cri, LJ. 957. -

29, D. Karp, “Causation in the Model Penal Code™ {1978). 78 Colwnbia Law Review

* 1249 at 1263-1266, EEE : .
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However, ‘the test has several drawbacks. First, it is retrospective in

- nature involving looking backwards from Vs death to determine whether

D’s conduct was a sufficiently substantial contribution to the death, Such
an enguiry {ails to account for the mental processes which could resaonably
have been’ expérienced by an ordinary person in D's position concerning
the likely consequences of her or his action on.V. To cater for this pers-
pective, the test would have to be prospective in nature, looking forward
from the oo.waﬁc@ towards the result. The relevance of such mental pro-
cesses to the determination of moral blame has been noted in Part 130 This
lack in the substantial factor test means that it will not be as keen a test
as one which' features these mental processes. Another drawback of the
test is:its inability to provide clear and rational guidance in cases involving
intervening cauises.® Suppose that D injures V who dies not solely
from the injury but through the intervention of V's own act, a third party’s
act or an event of nature. ¥V might have refused medical treatment which
was readily available and would certainly have saved her life; or a dootor
might have operated unsuccessfully on V killing her in the process;-or an
earthquake may have buried V alive as he lay where I had left him. Other
than a call for intnition to apply, the substantial factor test Is not sufficiently
sensitive to assist in deciding whether D's conduct remained a substantial
cause-of V's death or whether it had been overwhelmed by the later inter-
vening causé. Thus we find in the pronouncement of the test in Hallett,

" cited earlier, the meagre comment that ID’s conduct had to have “a suffi-

ciently substantial causal effect which subsisted up to the happening of
[V’s death],...without being in the eyes of the law sufficiently interrupted
by some other act or event” . The statement does not explain how a court
is to decide whether “in the eyes of the law” an intervening cause has over-
ridden the injury inflicted by D. There is, however, another test of impu-
table causation which does not suffer from these drawbacks, namely, the
foresight test. . ,

. The joresight test: Tnis test has received far less recognition in England
and Australia than the substantial factor test. By contrast, more Indian
courts seem to Nave subscribed to this test than the substantial factor test,
although there is still very much further to go in its refinement and use tn
India® The test requires the court to consider the following question:
when D acted in the way he did did he actually foresec or could he have

reasonably foreseen 'V’s death as a likely comsequence of such conduct?- --.

Hence, :the test is prospective in nature, looking forward from D's position
at the time when he acted to the consequence of his action. Furthermore,
as its name suggests, the foresight test takes stock of the mental processes

30, See above, 4. : .

31. Thié is sometimes described as the doctrine of novus actus. interveniens.

32, (1969) 8,A.S.R. 4] at 149 and fully reproduced in the main text accompanying note
25 above. : : -

33, Several of these Indian decisions will be discussed in Parts IiT.and: IV of this article.
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linking D’s conduct with the result, such processes being either subjective
(I’s actual foresight) or objective (an ordinary person’s reasonable. fore-
sight) as the case may be.

The case of Yohanan v. State of Kerala contains a good example of the
foresight test under Indian law® D had stabbed his wife in the back with
a penknife which injured her spinal cord resulting in paralysis of her lower

_limbs and of the bladder. She died seven months later after being bed-

ridden throughout and developing cystitis and bedsore. In finding D’s
act of stabbing to have been an imputable causc of Vs death, the court
said :— : '

“There is no indication of any unexpected intervention, and as obser-
ved by Mayne at p. 469 of his Criminal Law of India, 4th edition,
‘any act is said to cause death within the meaning of s. 299, when
the death results either from the act itself or from SOmMe CONSEqUEences
necessarily or naturally flowing from that act, and reasonably con-
templated as its result.”®

This statement has been cited with apparent approval by .mozmm& leading -

Indian commentaries.?® The words *‘reasonably contemplated” is clearly
another way of saying that the result was reasonable foreseeable. As for
the phrase “‘consequences necessarily or naturally flowing from” D's act,

reference may be made to the following comment by .9« Privy Council in

the celebrated case of The Wagon Mound:—

“Jf it is asked why a man should be responsible for the natural or
necessary or probable consequences of his act (or a similar descri-
ption of them) the answer is that it is not because they are Tatural
or necessary or probable, but because, since they have this ‘quality,
it is judged by the standard of the reasonable man that he ought to
have foreseen them.'¥ _— ,

While this is 2 civil case involving the tort of negligence, nevertheless
the pronouncement on the foresight test is equally applicable to the causal
enquiry under criminal law.® o o

Tt is to be observed that the foresight test embodies the quality of rea-
sonableness. Several features of the test may be gathered from this, First,
the quality of reasonableness turns the test into a practical enquiry. The

34, ALR. 1958 Kerala 207.
35. Ihid, at 210 per Raman Nayar J.

6. For example, Gowr's Pental Eaw of India, Vol. TIL (10th ed,, 1983), pp. 2222-2223;

Nelsor's Indian Penal Code, Vol. IL (Tth ed., 1983) p. 980; Raji’s Commenlaries on
the Indiamt Penal Code, Vol. Tf (3rd ed., 1973), p. 974. e

37. Overseas Tankship (U.K.) Led. v. Merts Dock and Engineering Co, Led. (The Wagen
Mound) (1961) A.C. 388 at 423 per Viscount Simonds. TR

38, See R.v. Knutsen (1963) Qd. R, 157 at 173,
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forseeability of harm is not to be considered in isolation but in the context
of all the circumstances prevailing at the time which an ordinary person
would have taken into account. As Professors Hart and Honore put it:
«Reasonable foresight, in relation to culpability, is therefore a practical
notion and we may term the harm, the risk of which is sufficient to influence
the conduct of a prudent man, ‘foresceable in the practical sense”*® Next,
by conjoining ‘‘reasonable™ with “foresight”, the test means to delineate
between normal and abpormal consequences with D being made causally
responsible for only normal consequences. In other words, the notion of
reasonable foresight enables the court to exempt D in a case where his
conduct led to an unusual or unpredictable result,*® Tn much the same way,
the test distinguishes the intervening acts of responsible actors from those
of non-responsible ones. By responsible actor is meant a person who acts
independently and freely with full knowledge of the risks involved in his
actions.#t Conversely, a non-responsible actor is a person who may be
ignorant of the risks involved or may be aware of such risks but performs
the action under pressure from some source. The reasonable foresight
test tends?? to attiribute causal responsibility where a non-responsible actor
is involved and not in the case of a responsible actor. An explanation for
this is that the actions of a non-responsible actor are more reasonably fore-
sceable since they stem from the constraints of ignorance or pressure, On
the other havd, the actions of a responsible actor are far less predictable
given their free and independent character.®® Thirdly, reasonableness
denotes that the test is meant to be broad and flexible in application, as
opposed to being a narrow and rigid test. Thus, the testis concerned with
the foreseeability of the consequence (such as V’s death) and not with the .
foresceability of the manner of its occurence. In the same vein, the test
would accept as a foreseeable consequence any one of an infinite mimber
of possible consequences so long as it was the kind of outcome which would
not cause surprise.t . )
Each of the above aspects of the test lend themselves to the determina-
tion of whether, in a given case, it is morally just or fair to impute causal
responstbility to I for V’s death. In sum, T is made causally responsible

39. H.L.A. Hart and T. Honore, Cawsation ir the Law (2nd ed., 1985), p. 263.

40. G. Williams, Textbook of Criminal Law (2nd ed., 1983), p. 388,

41. This concept is adapted from H.L.A. Hart and T. Honore Causation in the Law (2nd
ed., 1985), pp. 326-318; and G. Williams, Textbook ef Criminal Law (2nd ed,, 1983),
pp. 393-396.

42, This word is used deliberately here to denote that this aspect of the foresight test
does not always o.vnnwﬁ in the way suggested in the discussion. This will be horne
out in various cases considered in Parts XII and IV, .

43. Professor (. ‘Williams offers another explanation for holding that the actions of a
responsible actor severs the causal connection between I's conduct and the eventual
harm. What such an actor does should be regarded as his own responsibility and
not as having been caused by other people: Textbook of Criminal Law (2nd ed.,
1983), p. 391,

44, Williams, ibid, p. 389.

P




Rl ring -2l

80 DELH] LAW REVIEW , voL. 14

for those normal or predictable’ consequences of his conduct as assessed
in a practical and general way, As we shall see'in Parts Il and 1V, these
qualities make the foresight test much more effective than' the substantial
factor test in resolving difficult problems involving intervening causes.
Part III covers a selection of cases where V in some way contributed to
causing her own death, while Part IV includes cases where a third party or
natural event contributed to the death. In each case the question for deter-
mination is whether D, who had caused the original injury to V, m:o:E be
imputed with causal respensibility for V's death,

II. WHERE THE VICTIM CONTRIBUTED TO HER OWN DEATH

Unlike in the Jaw of torts, ¥'s contributory negligence in causing her ,

own death is imumaterial as a aamnaoo in criminal law. - However V's contri-
butory negligence could in cerlain circumstances break the causal connec-
tion between D’s conduct and V’'s death. Besides being negligent, V might
fhave oo_:.:g:na to her own death By having a special sensitivity which
rendered Ler mote prone to death than usual, We shall consider four
cases where V¥ contributed to her oé: aow:r

(1} where V was ignorant of the danger created by D when she tock the
" action causing her own death;
(2) where V knew of the danger created by I but took the aclion causing
" her own death under pressure from D;
(3) where V knew of the danger created by D and mme or <oE:E:E
took the action causing her own death;
(4) where V dies from the danger created by D due to a special ow un-
usual sensitivity she suffers from.

(1) ¥'s ignorance in causing her own death: The Madras High Court case

of Public Prosecutor v. Suryanarayanamurty provides an.example of such
an occurrence.™ D met N in a house and gave some poisoned sweetmeat
to N with the intention of killing him. Not liking its taste, N threw the
remainder of the sweetmeat on the spot. 'V, a § year old child who lived
n sﬁ house where the meeting ocourred, retrieved the sweetmeat, ate it and
died of the effects of the poison, The court held D causally responsible for
Vs death by relying on the following illustration :

“For instance, if A mixes poison in the food of B, with the intention of -

kitling B, and B eats the food and is killed theteby, A would be guilty

of murder, even though the eating of the poisoned food, which was a

voluntary act of B, intervened between the act.of A and B’s death. So,

here the throwing aside of the sweetmeat by [N] and the picking and

the eating of it by [V] cannot absolve the accused from responsibility
.. for his act.”4¢ o .

45, (1912) M.W.N. 136,
46, Ivid, ay 149.
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The court. then .nxvuonma several other hypothetical cases to illustrate
the point-that the issue of casation very much depends on the particular
facts, One such was as follows:

. “[SJuppose -N, either suspecting that the sweetmeat was poisond or
merely thinking that it was not fit to be eaten, threw it away in
some unfrequented place so as to put it out of harm’s way and [V]
happening afterwards to pass that way picked it up and ate it and
was killed, the act of the accused in mixing the poison in the sweet-

. meat could in that case hardly be said to have caused her death.”"%7

The conclusions reached by the court in respect of these various fact
situations are intuitively correct, But more than mere intuition is required
if the important issue of imputable causation is to be justly and consistently
worked out by the courts. This is where the tests for imputable causation
come into play, Dealing first with the case where B partook of the food
which’ A had poisoned, the substantial factor test would comclude thai' A’s
act of poisoning the food significantly contributed to B's death and, accor-
dingly, A is causally responsible for the death. Applying the foresight test,
the same conclusion is reached but via a different route. A would be held

‘either to have actually or reasonably foreseen that B might die as a conse-

quente of his action. B's death by poisoning would, in the circumstances, be
Hommam.a as a normal outcome of A’s conduct. Fusthermore A's aware-
ness that B was ignorant of his food being poisoned, would add his reasonable
expectation that B would eat it, The two tests apply in the same way to the
actual facts in Suryanarayanamurty. IP's poisoning of the sweetmeat
would be regarded as a substantial contribution to V's death, and the death
would be a reasonably foreseeable result of ID’s action given that he had
applied it to an appetising sweetmeat and that V was a child living in E.o
house where D had given the sweetmeat to N,

We consider next the case of N who has thrown the sweetmeat in an un-
frequented place which is chanced upon by V who eats it and dies.*®* In-
voking the substantial factor test, it is by no means certain whether D’s
poisoning of the sweetmeat still constitutes a significant contribution to V’s
death. The only fact supporting the conclusion that 1)’s conduct was no
longer a substantial causal factor is N’s action of throwing the sweetmeat
away in an unfrequented spot. But the test fails to articulate precisely the
reason why N’s conduct should be regarded as so substantial as to over-
whelm the -causal contribtion by D. By contrast, the foresight test provides
a ready explanation by noting that D could not have reasonably foreseen that
v might mﬁm.go sweetmeat in the unfrequented places® Vs act of finding

47, Ibid, at. Eo : ,

48, Such a dase has been described as Esu_sbw an unexpected twist™ : see G. Williams,
.Hmk%%.w of Criminal Law (2nd ed., 1983), pp. 386-387. :

49. Of ‘course, I 'might reasonably have foreseen that N might. reject the sweetmeat
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and’ eating the sweetmeat would, In the particular- circumstances, be an
abnormal or unexpected occurrence which D should not be made causally
responsible for.® Thus we find the foresight test possessing a sharper
capacity than the substantial factor test for analysing and arriving. at a
mordlly just result. . , .

(3) V under pressure to take action causing her own death: There is a

. cluster of cases from various jurisdictions, including India, in-which V dies

as a result of taking steps to escape from ‘an vicious attack by D5 For
instance, V may have jumped from a high spot, ot from & fast-moving vehicle
and died on impact with the ground. The principal ruling from these cases
is succintly stated in Halsbury's Laws. of England:- .

“Where a person attacks or ,.»E.nmﬁnnm to atiack another and compels
the person attacked by bodily force, or jinduces him by a well
grounded apprehension of immediate serious violence, to do some act
which directly results in his death, the person attacking or threaten-
ing to attack is guilty of murder.”® -

The point which attaches causal vesponsibility on D for Vs death is
clearly because V's act was motivated by a “well-grounded apprehension of
immediate serious violence” from . This is really an inelegant way of
expressing the foresight test since the focus is on the reasonableness of V's
apprehension of violence when it should properly be on I)’s reasonable
anticipation of V’s efforts to escape. . : oL
" The right focus was made by the Mysore High Court in the case of
Basappa v. State of Mysore™ ¥V had jumped from the roof of a house
after the two accused inflicted axe wounds on him. The court was prepared
fo hold thie accused causally responsible for V's death even assuming that
V had died from the fall rather than the axe-wounds. The couits’ basis for
this holding was that the “deceased jumped from the roof as a direct result
of the cuts given to him. It was a normal and necessary consequence. of the

_and dispose of it in a particular way. But this m=<o_<o.m..w separate .ﬂc.a.m:o.: COTCer-
ning the acts of third parties which will be discussed in Part Iv. : e

50. The fact that ¥ was a noa-résponsible actot in that she was ignorant of the poison’in -~

the sweetmeat does not make it any more foreseeable that she might find it in the

unfrequented spot. Here then is an instance when the difference between the con-

duct of a responsible actor and that of.a non-responsible actor is of ho consequence.
Cf. see Part IV for N as a responsible or non-responsible intervenor, =
51 For example, see R.v, Pirts (1842) C.& M. 248, 174 E.R. 509; Ro, Grimes (1894)
15 L.R. (N.8.W.) 209; R.v, Hickman (1831} 5 C, & P. 151, 172 ER. 917; R.v. Halli-
day (1889) 61 L.T, 701; R.v Martin (1882) Q.B.D.; Rv. Curfey (1909) 2 Cr. App.
R:'109; Basappa v, State of Mysore AIR 1960 Mysore 228; R.v.. Roberts (1971) 56
Cr. App. R. 95; R, Mackie {1973) 57 Cr. App. R. 453; Joginder Singh v. State of
Punjab 1979 Cxi. LJ. 1406; D.P.P. v. Daley [1980] A.C. 237; R.v. Royalf (1989) 41
A CHM. R 4T o e en i n e ’
52 Vol. 13 (ird ed) p. 5720 - S Lo
537 AIR 1960, Mysore 230. T
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»8 Applying the -pronouncement in The Wagon
Mound éited earlier, since V's jumping to his death was & natural, necessary
‘or @aodamzm consequence of D's conduct, D -ought to have reasonably
focus on D's foresight rather than V's conduct
also appears in Raju's Commentaries on the Indian Penal Code where, lmme-
diately following the sitation of the earlier menfioned passage from m&hmxﬂ_.
the learned commentator felt the need to add the rider that “the act which

resulted in death must be the natural consequence of the acts or conduct of
wacawocon:.z

The clearest statement of the

‘acts of th¢- appeliants.

foresight test in this cluster: of cases is,
however, to be found in the English Court of Appeal decision in R. v.
-Roberts5 T was driving V from a parly when he made sexual advances
towards her and said that he had beaten up girls who had refused him.
V jumped out of the moving car and was injured. The court held :.:: D
‘had caused her injury stating that: -

he natural result of what the alleged "

¢ that it was something that could -
he consequence of what he was

“The test is: Was [the injury] t
- agsailant said and did in the sens
reasonably have been foreseen as t
saying or doing 7%

Due to the quality of reasonableness embodied in the foresight test D will
%¢ held liable for V’s harmful action to herself so long it fell within a range
_of possible actions which would not have surprised an ordinary person in

D’s position. This, in the English case of R. v. Pitls, V had drowned Ern“
he slipped into a river inan endeavour to escape from 1D’s murderous m..ﬁ.mzz. y
The court instructed to jury to regard I as having caused V's death if they
were satisfied, not that B's method of escape was the only raeans open to
him, but that it was such a method as a reasonable person might take. This
may be contrasted with the Tndian Supreme Court decision in Jaginder Singh
and other v. State of Punjab® 'V had jujped into a well in order to escape

appellants who were intent on- assaulting

from the close pursuit of‘the two '
him. V's head hit a hard substance in the well and drowned. The court

54. Ibid. at 229.
535, The full pronouncement appears i
56. Yol. If (3rd ed., 1973), p. .w.:w.
37, {L971) 56 Cr. App. R. 93
58, Ihid., at-102 per Stephenson,

n the main text accompanying note 37 above.

L.J. See also the New South Wales case of R.v, Anntakin
(1987) 37 A: Crim. R. 131 at'148, where the following direction was upheld on appeal:
““When there is some intervening factor, that is something which happened between
the act of the accused and the death, such as jumping out of the window (10 escape
D's assault)...the question is whether that intervening factor, as it mm called, .*m mm__d.n-
thing which could have reasonably been foreseen, and which might accordingly
Be regarded as a natural consequence of the accused’s act.”

59, (1842) C. & M. 284, 174 ER. 509.

60, 1979 Cri. L.J. 1406.

T
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acquitted the appellants of the murder charges even though it was con-
scious of the fact that what induced V’s action was the circumstance that the
appellants were following him closely, In its concluding remarks, the court

said:

“If we were satisfied that [the appellants] drove [V] to jump into the
well without the option of pursuing any other course, the result
might have been different. As the evidénce stands we are unable to
hold that the death of (V] was caused by the doing of an act by lthe
appellants] with the intention or knowledge specified in s. 299, Indian’

Penal Code %

It is submitted that, standing on its own, the first sentence in the above
passage is too restrictive an application of the foresight test. However, as
the second semtence reveals, it might well be that the Supreme Court was
discussing the issue of mens rea rather than causation, When the sentence
are read together, the court seems to be holding that it might have found
the appellants having the intention or knowledge fequired under s. 299 if the
facts showed that they had driven V to jump into the well fully aware that
he Lad no other means of escape. ‘

A slight variation of the type of cases we are discussing here may be
briefly mentioned. In the Australian case of R. v. Butcher, D tried to rob V
by presenting & knife towards V's stomach while standing a few feet from
him.® According to D’s story, V had rushed at D and into the knife.
The Victorian Full Court held D causally responsible for V's death, approving
the foliwoing direction of the trial judge to the jury:

“The fact that the deceased moved forward...does not necessarily
mean that the accused’s act in holding out the knife was not the cause
of the stabbing. The reaction of men to threats upon them are
known to vary widely. The man who threatens his victim...must
realise that the comsequential reaction cannot be predicted with
cerfainty. Some victims may retreat; some may advance...[I}t would
be open to you to find that, 'as a matter of common sense, in the light
of all the circumstances, the accused’s act in holding out the knife
caused the stabbing and, therefore the death, notwithstanding the
fact that some movement of the deceased contributed to it as one of

the causes.’’®3

Several points of interest may be gathiered from this direction. In
Butcher, V's action which caused his own death was not for the purpose
of escaping from his assailant but by way of self-defence. Nevertheless,
the case shares in common with the flight cases the fact that V was operating

61. Ibid. at 1409 per Chinnappa Reddy J.
62, [1986] V.R. 43.
63, Ibid. at 55-56,

TrLIREK

P Y2 0 et o YT AT S A Fa Ay kL p

T

1992 " " CAUSING DEATH UNDER THE INDIAN PENAL CODE 83

under pressure exerted by D. Alse, the court was clearly applying the
foresight test when inviting the jury to consider what a threatener might
have realised were the possible consequential reactions of his victim to the
theeat. So long as the reaction of the victim was a kind which could reason-
ably have been cortemplated by the threatener, he will be held casually
resporisible for the injury suffered by the victim. This is in line with our
earlier discussion of Pitts and Joginder Singh. .

Thé foresight test has been resorted to in all the above cases because it
provides the courts with the best guide in determining whether D should be
made criminally responsible for V's death when it was partly contributed by
V’s own action. The test emphasises the pressure which ID had brought to
bear'on V thereby making V a non-responsible actor. Being so constrained,
Vs cholce of action was that much more predictable. The test also involves
a practical enquiry, requiring the courts to consider all the circumstances
surrounding the conduct of D and V and to explore the range of possible
reactions of V to D's conduct. Ultimately, D is made criminally responsible
for V's death if it was a normal consequence of D's conduct. Conversely,
no such responsibility would lie on ) if the death was abnormal in the sense
of being unexpected in the particular circumstances—in short, not reasonably
foreseeable. . .

The substantial factor test is rudimentary by comparison in providing
guidelines for resolving the causal issue in these types of cases. The test
does not assist much by asserting that D's conduct could have remained a
significant contribution to V's death despite the steps taken by V which led
to her own death, This requires a weighing vp of the contributing causes
of D’s conduct on the otte hand and V's action on the other with the objec-
tive of amnnni&um whether the latter was so dominant as to have over-
whelmed the former as a cause of death. The test, however, does not do
much more than present this quantitative exercise, leaving the enquirer in
the dark as to precisely how the exercise is to be performed.

(3} Vs voluntary contribution to her own death: In this next set of cases,
V’s decision to take the action which leads to her death is entirely on her own
mmno&.mna_ﬂacbcopnom by I’s conduct. V is therefore a responsible actor
whose free.and independent actions will generally be far less predictable
than the Vs considered in the immediately preceding sub-section. Conse-
quently, V's-death would in many instances be regarded as abnormal from
the viewpoint of an ordinary person in D’s position, ~ Applying the foresight
test to these cases, we would expect more of the Ds here to escape criminal
responsibility for V's death. Different results may however be reached for
the same fact situation if the substantial factor test werc applied instead.
This is because.the substantial factor test lacks the same capacity as the
foresiglit test- to consider factors which are significant in determining moral
blame. This criticism of the substantial factor test will be borne out in the
ensuing discussion. S

There are several casés where V has been grossly wanting in caring for
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her own safety after D's conduct has created a potentially dangerous-situation.
For example, in the New Zealand case of -R. v. Storey, after a car collison
for which D was responsible, V had deliberately driven across the road to
teach and open space where, the soil being loose, resulted in V’s death when
his car fell down the bank TFhe court held that D would not be imputed
with causing V's death if-two conditions were met, namely, (i) V had driven
across the road voluntarily rather than being forced across it by the impact

“and (i) if crossing the road was not the reasonable and natural action to

take in the circumstances.® We see here the foresight test ‘being_ applied
with the first condition enquiring whether V was a responsible actor whose
independent action was accordingly unpredictable; and with the second
condition -concerned with-the normality or otherwise of V’s action. A
similar approach was taken in an American case, Hubbard v. Common-
wealth, where 1D was resisting bis arrest with some force when V, of his own
accord,. decided to assist in restraining hims¢ D did not strike 'V who died
shortly afterwards from a heart failure accelerated by the physical exertion
and excitenient when participating in the arrest. V knew of his own heart
condition and had complained of being ill.a few houxs before the incident.®?
The court held that his action of assisting with the arrest rather than lying
quiet and still negatived any causal connection which I’s conduct may have
had in creating the initial excitement, Again, the foresight test was evidently
at work in this ruling with V regarded as a responsible actor whose ‘action
was abnormal or unloreseeable in the circumstances.t .
Then thete are cases where. V hds been grossly wanting in caring for
herself after D had physically injured her. A good example is the Rangoon
High Court case of Nga Moe v. The King®® D had inflicted minor head
injuries on V which had healed after a week in hospital. As'V had a fever,
he was advised by his doctor to remain in hospital until it had subsided.
V discharged himself from hospital against this advice. He died a few
weeks Jater from a brain abscess which had %4&0@&. below one of the
injuries inflicted by D. Medica) evidence revealed that V suffered from clironic
malaria which lowered his sower of resistance and contributed to the for-

mation, of the abscegs, = It was also En&op:%.obinm that had V remained

64:-[1931] . NZLL.R: 417, . S
“65.J5id.. at. 443 per Myers C.J. .
66. (1947) 304 Ky, 818, 202 SW 2d-634.- . : AT
67. -Another way of analysing Hubbard is to Tegard V as-having a speciail seositivity
which, unknown to I, iicreases ‘the Tikelihood of death. In Hubbard, D was \ina-
~ ware of V's'weak heart so that he could 'not have reasonably foreseen Vs death.
-Cases of special sensitivity are considered in: greater-detail in the .next sub-section.

68: Fof another case, see R.v, Stripp: 1940 EDL 29, where D was acquitted.of culpable :

.r.wa.mman despite taking a bend in his car on the wrong side of the road and colli-
,ding into V, a eyclist. This was because V had at the last moirient swerved into
the path of D's car,. The case is discussed in H.L.A. Hart and T. Honore, Causd-

tlon It the Law (2nd ed., 1985), p. 350." : .
69. AIR. 1941 Rangoon 141 T

+10, “The _.o._a of stich special sensitivity in the causal enquiry s fleetingly presented here -
and will be considered in detail in the next sub-section. T ’

o
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in the hospital as advised, the abscess would not have formed-and he would
have fully recovered. ln acquitting D of the charge of murder, Roberts
C.J. dealt with the facts in the following way:- .

[t turns out here, though there is no evidence that the appellant kngw
it at the time he struck the blow, that the deceased was in such bad
health as to lower his power of resistance 10 a septic condition; and
when, owing to his state of health, this supervened, he was unwilling
to exercise common prudence or to abide by proper remedies and
skilful treatment available to him. These circumstances, in my
gpinion, explain the cayse of death, which was due to a number of
factors ‘of which the appellant’s wrongful act was only one...[Fhe
appellant] cannot be said to have caused the death of the deceased...
for he did nothing which was likely to cause it, or which would have
done so except in comjunction with other circumstances which 1o
reasonable man could foresee.”™ .

The application of the wo_”,nmmmﬁ.nmmﬁ is obvious in this passage. Notably,
there is the stress made of V’s decision as a 1esponsible actor to leave the
hospital against medical advice;™ and to D’s ignorance of V's antécedent
weakened condition,. These factors led the court to conclude that D could
not have reasonably foreseen that V might die from the injuries inflicted
by him. . S S o . .

Another case which bears strong similarities with Nga Moe but where a
different result was reached is the English Court of Appeal case of R. v,
Blaue™ I stabbed V who, unknown to him, was a Jehovah Witness. She
refused a blood transfusion on grounds of her religious beliefs despite being
told that it was needed to save her life. The medical opinion was that <
would have recovered had she pérmitted the transfusion. D argued that the
causal chain betweéri his. stabbing V'and her death had been broken by V’s
unreasonable refusal to have the transfusion; in effect, advecating the foré
sight test. The test would require the court to take account of V's refusal
being a free'and independent decision;™ that it was highly urusual for such
a decision to be mdde in the face of ‘medical advice that the transfusion
was essential to preserve life;"® and the fact that the medical treatment needed
to save her was readily available to V.7 These factors would most probably

71, Ibid, at 144-145. - . ) . :

72. For other cases where V likewise. discharged herself from hospital or further _..:a&op_
attention, see Nga Ba Min ATR 1935 Rangoon 418; Levy v. R. (1949) St WA LR, -
29: R.v. Bingapore (1975) 11 5.A8.R. 469, - S

73. _”G..J._ 3 Al E R 446, ' : e . o

74. Contra. the argument by H.L.A. Hart and T, Honore in Cansation in the Law
(2nd ed., 1985}, p. 361, that V was under pressure from her strong religious beliefs
to refuse the transfusion. @ .- ’ , . S

75. See D, Galloway, “Causation in Cfiminal Law: Interventions, Thin Skulls ahd Lost
Chances” (1989) 14" Queen's Law Journal 71 at 78, - . vt

76. Indeed, it appears that in Blave, the court fajled to take into account the gredt. pro-
-gress in medical science Whieh had ‘décurred aftér the ancient case authorities citéd
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have worked together towards the conclusion that ID could not, in the o:ocﬂ.
stances, have reasonably foreseen V's death, However, the court emphati-
cally rejected the foresight test in the following words:- .

“It has long been the policy of the law that those who use violence on
other people must take their victims as they find them. This in our
judgment nmeans the whole man, not just the physical man. - It does not
lie in the mouth of the assailant to say that this victim’s religious beliefs
which inhibited him from accepting certain kinds of treatment, were
unreasonable,”¥?

Regrettably, the court did not consider how its pronouncement squared
with its own decision in Roberts, the case involving V who had jumped from
a moving car to escape D’s sexual advances.”® The court had there, it will
be Som:nm, clearly subscribed to the foresight test. The court in Blaue
apparently applied the substantial factor test, noting simply that the stab
wound inflicted by D was still operating at the time of V’s aamﬁ and signi-
ficantly contiibuted to it, It becomes immediately obvious how super-
ficial the test is when compared with the foresight test, with no account
s_rmaoaéﬁ being taken of the various factors which have a bearing on the
moral blame worthiness or otherwise of D.” As far as the position in
India is concerned it can be confidently asserted, in the light of the case of
Nga Moe discussed earlier, that the Indian courts would have reached a
different conclusion to the one made by the English Court of ‘Appeal in
Blaue,

The ruling by Wo,an:m C.J. in Nga Moe may be contentious in one respect.
His Honoured had given some emphasis to the fact that V-had died because

. he “was unwilling to exercise common prudence and to abide by the proper

remedies and skilful treatment available to him”. This seems at first glance
to run counter to Explanation 2 to s. 299 of the Indian Penal Code é?or
reads:-

“where death is caused by bodily injury, the person who causes such
bodily injury shall be deemed to have caused the death, although by
resorting to proper remedies and skilling treatment the death might
have been prevented.”

However, it may well be that the ruling in Ngg Moe was correct if the
Explanation was accorded a restrictive interpretation, Under- this inter-
pretation, the Explanation would cover cases Where V died because proper
remedies and skilful treatment were unavailable to save her, for instance,

in its judgment: see. G, Williams, Textbook of Criminal Law (2nd ed., 1983) p. 397;
H.L.A, Hart and T. Honore, Causation int the Law (Ind ed., 1985), p. 360.

T7. (1975) 3 All E.R. 446 at 450 per Lawton L.J.

78. {1971) 56 Cr. App. R. 95 and discussed in the main text accompanying boﬁm 57 E.a
58 above. } .

79. These factors appear in the main text accompanying notes 74, 75 and 76 above,
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due to the remoteness of the region,® or the lack of medical services or
facilities at the time when it was needed® But the Explanation would not
extend 'to cases where the right remedies and skilfil treatment were both
avaliable and knpwn to the medical staff but V had refused treatment.®®
This is precisely what ocourred in Zw._u Moe. To extend the Explanation to
such a gase would deny the operation of the moHnm_mE test and consequently
create an unjust result. Surely, it would be unduly harsh to blame D for V's
death when V had voluntary refused the medical skill which the medical
staff possessed and knew would definitely cure himi. Further support for
restricting the Explanation in the manner suggested comes from the Code
framers themselves, who made the following comment on the relevance of

_ medical remedies and skill to the causal enquiry:-

:Ebo.nam.w in countries in which good medical treatment is common, it
is difficult to suppose that a person inflicting a slight wound on another
could contemplate his death as a probable result, such a result may be
‘supposed to enter into his contemplation in & country where bad
medical treatment is far more common than good, and, therefore, the
definition of homicide ought not to exclude death resulting from a
slight wound as ‘the primary or original cause.””®

Thus the concern of the Code framers was to deny D the claim that V
would not have. died had proper medical treatment been avajlable to her.
Tt is quite.a different claim altogether (and certainly one which the framers
did not have in mind) for D to say that he should not be made criminally
responsible for the death of V who had died becaust she refused to receive
the proper medical treatment readily available to her. In passing, it may
be observed that En Code framers were subscribing to the foresight test when
they spoke of how an accused “could contemplate” his victim’s death “as a
probable result”,

@V mﬁﬁxw tnusual sensitivity which contributes to her own death: In
this set-of cases, D has injured V who, unknown to him, has a pre-existing
condition which renders her more vuinerable to death. The condition of
haemophilia is.an instance.8d We have already seen other instances in the
immediately Emon&um sub-section such as a weak heart condition® and poor
physical resistance resulting from chromnic Hm_m:m ¢ In the last sub-section,

80, See k_wFE.E » MER of Uttar Pradesh AIR 1958 Allahabad 719 where V died because
better medical treatment was not avajlable at the loca] dispensary.

81. Sce Salebhal Kadarali v. Emperor AIR 1949 Nagpur 19 where if an operation had
taken place within an hour after the injury, V would have survived.

82. Contra, P.S., A. m..:..: Criminal Law (Tth ed., 1988), p. 415 citing an old English

e mcn..ozcr R v. Holland (1841) 2 Moo, and R. 351 for support.

83. First xmwcx on the Penal Code (1846), p. 249,

84, ,wEnn v Frazier 339 Mo. 966, 98-5.W. 2nd 707 (1936).

85. Hubbard v. Conumenwealth (1947 304 Ky. 818, 202 SW 2d 634,

.86, Nga Moe ¥, Thrg: King AIR 1941 Rangoon 141,
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however, the focus was on <_m entirely <o_camQ decision’ 8 Swa a ooﬁwo of
action which resulted in her own death. Here the’ ?odm is on: <,m pre-
existing condition.®” Since the condition is ?amoﬁﬂé:& ‘theze “is no.
question of any decision- Emw_um or voluntary action on .the part of V.
Accordingly, V is neither a responsible actor nor a uo?ammmouﬂzn ane so
we need not be concerned with such a line of enquiry here®® What is -of

concern is whether V’s pré-existing condition could be regarded as unusual

or abnormal, a significant ooaaﬂm:ou in the application of-the mo_.mm_mE
test for causation.

In many jurisidictions, a rule known as ‘the “thin skull” uﬁﬁoéﬂo has Gom;
developed to deal with ommnw of Em.ox_mssm conditions.®® The principle
eliminates these oona_:o:w from the assessment of causal Hnmvonm&:;w It
dictates that D takes V as he finds her so that it is immaterial. whether I
foresaw or could have redsonably foreseen the 'antecedent condition of V.,
The principle adheres closely to the mcgnpu:.& factor test for I’s onduct
must inevitably be. Smmn%w as a significant contribution of V's death, having
set into motion the fatal nmnoa of the pre-existing ¢ondition. . The foresight
test, on the other hand, hds no place whatsoever in the. principle. ",

The “thin skull” prifitiple is unduly harsh in-imposing causal. res-
ponsibility on IDs who were unaware of V's unusual pre-existing condition
and consequently could nat have reasonably foréseen ‘that his conduct could
lead to V's death¥ Certainly, justice requires that ‘D i imputed with
causal responsibility for the harm which he- actually foresaw or could have
reasonably foreseen might result ?oB his conduct, and.this could range from
a slight 295& to a really maﬂcﬁm E.EQ wﬁ :.Eﬁ is Q:;na\ m_m.mﬂgﬁ from

87. The case of Blaue is therefore properly ‘classified »m one vw_oum_nm ‘to the E,nnnnsm
sub-section as it involved V's décision to refuse freatment. - Some ~ commentators
have, however, classified it as a case of pre- -existing condition, regarding ¥’s un-
usual religious beliefs as a psychological quirk: see P. Gillies, Criminal Law (2nd
ed., 1990), p. 577; E. Colvin, :O»E»:o: in the D._EEE ﬁms.. QmmS
1 _WES__ Law Review 253 at 263-264, e

88. See D. Galloway, *Causation in Criminal Law: Hinncm::o:m ‘Thin mwczw and Lost
Chances” (1989) 14 Queen’s Law Journal 71 at 78.

89. For example, for England, see R. v. Johnson (1827} 1 Lew. 164, _mm E.R. 164;
Rov. Martin (1832) 5 C. & P. 455, 173 E.R. 202;- R. v, Murtoyr amﬂv 3F &F.

492, 176 E.R. 221; R.v. Hayware (1908) 21 Cox 692, For >=m:wrm see R.v. Martyr

(1962) Qd. R. 398; Muamote-Kulang of Tamagot v. R. (1964) 111 CL.R. 62. For
the United States, see State v. O"Brien Bl Towa 88, 46 N.W. 752 (1890}; Baker v.
Stare 30 Fla. 41, 11 So. 492 (1892); Hollywood v. State 13 Wy0:493, 120 P. 471 (1911);
State v. Frazier 339 Mo. 966, 98 S.W. 2d 707 (1936).- There is also the Canadian
Supreme Court case of R.v. Smithers (1977) 34 C.C.C, (2d) 427. -

90. Contra. D, Galloway, "“Causation in Criminal Law: Interventions, Thin Skulls
and Lost Chances” (19389} 14 Q:mm..a. s Law __«Sa.:& 71 ‘at 77 who supports the prin-
ciple on the basis that it upholds the niotion of _.n%on” mo_, the- uniqueness of each
individual. However, as Qw:.uimw himsef- ao:nomnm‘ this viéw can be mdintained
only if the creature of the m<nEnn or :onﬂm_ vnnmon _mdau_om E Eo _mi‘ s&_nr it
evidently is not.
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punishing ‘him for the death of a human being. .Hro principle has been
subjected to adverse criticism from commentators who have attempted to
eradicate it altogether in preference for the foresight test,t or else sugpested
exceptions to its operation®® Save for .one ...m:Eo:m recent English

- authority," however, the coutts of foreign _m:ma_azosm have remained mﬁnma-

fast to the principle.

B Fortunately, the “thin m_g._:: ﬂ:ncim does nmot mEuan to have gained a
foothold in India. The courts frequently m_mo-mxﬁ the issve of causation in
cases involving pre-existing conditions, going straight to the mental element
oﬁ the offence. - In these cases, once it is determined that V would not have
died but for I)’s conduct (that is, factual causation), the courts proceed to
consider whether, given D’s ignorance of V's pre-existing condition D had
the necessary intention or knowledge required by the offence in question.™
It is submitted that the courts which have taken this approach have failed
in ﬁrm: Q,:Q to tackle the issue of _:Ecﬁm,cﬂn causation. with.its :ﬁbonma
exrcise on moral judgment.

There are, however, a few Indian cases which E:ﬁ flushed out the issue of
imputable causation in cases involving pre- ax_m:am conditions and come
down in favour of mvvc:mm the foresight test: ' One such case was Nga Moe
which has already been discussed at some length in the preceding sub-
section.®® It will be recalled how ID had E,m_ﬂ& a slight injury on V's head
which had subsequently developed info a Tatal abscess in the brain due to
V being a suffer of chronic malaria. Roberts C.T. declined to impute causal
responsibility on D owing, inter alia, to V’s very poor state of health at the
time D struck him. The learned judge regarded this pre-existing condition
as mo_.:mnr_:m ‘which no reasonable man could foresee 9 A similar ruling
appears in Kamayya and others v. Emperor, a "decision of the Madras High
Court.® Four Ds had attacked V with sticks and knives causing injuries
which were sufficiently serious to cause his immediate death. It was thére-
fore a moot point whether Vs “fatty heart” contributed to his death, How-
ever, the court intimated that such a En.ax;:sm condition might be’ 8_952

1. ‘For example, see E, Colvin, w..\_ini.qmq of-Criminal Law -(1986), pp. 70-72; D. mEm:
Canadian Criminal Law (2nd ed., 1987), pp. 111-112.
92, For example, see Howard’s Criminal Law (5th ed,, 1990), p. 41.
o.u. R.v, Dawson (1985) 81 Cr. App. R, 150 where V. had died of a heart attack ..from
" the shock of being robbed. Tnknown to the robbers, V suffered from a severe
ischaernic heart disease. The English Court of Appeal quashed their convictions
for manslaughter. The decision might be seen as ignoring the “thin skull” princi-
ple but it seems more likely that it was based on other grounds: see P, Gillies, Cri-
. minal Law (2nd ed., 1990), p. 577, Cf, _Eagan. v, Qq..:SaE%S..:_" (1947) uop Ky.
818, 202 8W 2d mwa
94.. For example, see Empress v. Fox (1879) II LL.R. 522; h..:?..mﬁ v, O"Brien (1330)
IL LL.R 766; Empress.v. Randhir .w__um.b Q mm_v III LL.R. 597; Chowkidar v. Emperor
- (1922) 23 Cri. L.J. 344..
wm AIR 1941 Rangoon 141,
96. Ibid. at 148,
97. (1935 M.W.N, 51,
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to the causal enquiry in a different set of circumstances:

"No doubt if the attack had been of such 2 kind and the injuries had
been of such a character as would not have been likely to cause death
or could not have been inflicted with any knowledge that they were
likely to cause death, then the suggestion that the man died W.SE some
abnormality such as a fatty heart would have to be taken into consi-
deration,’’?8

Hence we see the court being prepared not to impute causal responsibility
upon D in a case where the injury inflicted by I &A not bopwﬁm:% Ho.mm. to
death. In such a case, should D have been ignorant ow. ¥’s vHo-aEw:ﬁvm
condition, the condition might break the causal conmection between I's
conduct and the death.

Although the Indian courts might not have mﬁwwmoaoom to the “thin mwz.cz
-principle, it may well be entrenched in Explanation 1 to s. 299 of the Indian
Penal Code. The Explanation reads:- : :

“A person who causes bodily mE.cQ. to another who is labouring under
a disorder, disease or bodily infirmity, and Eﬂmﬁ.« monohnmmﬂom :ﬁm death
of that other, shall be deemed to have caused his death.

On one view, the BExplanation would regard V's unusual per-existing
condition as a ““disorder, disease or bodily _Pm:.n:w%....mp& would s._oanm.:a
eliminate it from the assc$sment of causal Homvopm_v_:ﬂ.% >n.p:¢§mcﬂo
interpretation may, however, be given to the Explanation. It is E.ms.m__.v ¢
that the Code framers meant the Explanation merely to reflect the prevailing
English common law rule that an injury which accelerates the death of a
person already at the verge of death is nevertheless anmE.& to be the cause
of death.l9® The cases contemplated here are 5&08. <m w_.aamw was mmmm
deteriorating as a result of her disorder, disease or bodily infirmity. wrcm_
D then come along and hasten this process towards %N&r.ﬂo mxﬁ.mumeo,n
would not cover cases where V had a pre-existing condition s.Ea.p was
quiescent or doimant for then V’s health could not be Hamw&ma,mm vn_nm. in
rapid decline.’®' The same could be said for conditions which, while moaﬁe

8. Ibid. at 54 per Curgenven J, )
Ww. This was the view taken in Empress v, Fox (1879) IL H.HL.N. 522; and Q.M.EQ&QH
v, Emperor (1922) 23 Cr. L.J. 344, It was m.—m.n,nxbmnmmmn._ in w‘n:EE..n v, thmMMn
(1935) M.W.N, 51 at 53 which is difficulf to reconcile with the court’s mscuma:.
statement that V's pre-existing condition might be relevant to the causal endquity
in certain circumstances. ,
100. Sec Nelson's Indian Penal Code Vol, I (Tth ed., 1983), p. 978. See .28 Q.et...mh
Penal Law of Inida Vol. III {10th ed., 1983) where, at p. N.E..w_ the following u...:.mo»n
for the Explanation is given: “for obvious reasons, a criminal cannot be wmwm EM
apportion his crime on the ground that he had only .mnm_nnﬁ.mm E.m_ not cause
death of the decreased which was ex visitations, (that is) imminent.’ . o fon
For example, a person having haemophilia could achieve a normal lifespan’so long
as she avoided physical bruising.

101
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lack the quality of rendering V's' death imminent*  Admittedly, this
suggested natrow interpretation of the Explanation does not appear clearly
from its wording but it ig a feasible one which Prevents the harshiess of the
“thin skull* principle from applying.

In the next Part; we shall- consider the a
imputable causation in cases where, n

event intervened to cause Vs death,

pplication of the two tests for
ot V but a third party or some natural

1V. WHERE A THIRD PARTY OR EYENT CON TRIBUTED
TO Vs DEATH

We are concerned here with, instances where D has injured V or placed
her in potential danger after which a third party or a matural event cauges
V’s death,. For convenience, the cases may be classified into three groups:
(1) where a third party contributes to V's death; (2) where medical treatment
contributes to Y’s death; and (3) where an event of nature including physical

complications from V’s injuries, brings

. . about her death. The second group
Isreally a specific instance of the first but the complexity of the issues raised
there warrant a separate treatment.

(1) where a third Farty contributes to Vs death: Whether the intervening
conduct of a'third party breaks the causal connestion between I's conduct
and V’s death will often depend on whether the thicd party was a responsible
actor or a noi-responsible one,

Professors Hart and Honore have des-
cribed the effect of @ responsible third party in the following terms -

- “The free, deliberate, and informed intervention of a second persomn,
wha intends to exploit the situation created by the first, but is not acting

in concert with him, is normally held to relieve the first actor of
criminal responsibility.’*103

An example of such an occasi
High Court, in Public Prosecutor
D had given a poisoned sweetmea
unpalatable and, discarded jt,
died of poisoning..Fhe court
which was as follows :

on appears in the judgment of the Madras
v. Suryanarayanamoorty, noted earlier 104
tto N, his intended victim, who found it
V, a child, found the sweetmeat, ate it and
explored several hypothetical cases, one of

102. A person sufféring from a weak
for months of even- years, .
103, H.L.A; Hart dnd: T. Honore, Causation in the Law (2nd ed., 1983),
- have given the term “voluntary conduct” this special, narrow construction in their
disqussion. Cf. Public Prosecutor V. Swyanarayanamoorty (1512) M.W.N.
136-at 149 whete Abdur Rahim J. was applying the usual meaning of voluntari-
ness (that is, a conscious or willed conduct) when he said: “Nor would it be correct

to lay down generally that the intervention of the act of a voluntary agent. must
Decessarily absolve the person between whose act and r

heart or-some other disease could continue living

p: 326, They

esylt it intervenes,”
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“Naw, suppose in this case, [N] had discovered that.the Mﬂmo‘uﬁwﬂ
is en gave fsic] eat, itis to hisdct tha
" was poisoned and then gave [sic]itto [Vito eat,it o his dct hat 1Y

death would be imputed and not 1o the accused’s.

Unfortunately, the court did not express any Teasons as to irw.u wﬁ Mmmw_%uaﬁ
N's conduct to have broken the causal conmnection between o S e
n:n Vs death. [Tt is “submitted that the WBMEQ Hommomu .Mwmm, ., mw”w o
i ¥ fessor Hart and Honote,. \
: on was, in the words of Proiesso Hono -
“Mmuuazwrm Emoﬂ”:.aa:. Such an intervention could be construed as abno

i } i in Ds position,
mal or unexpected from. the perspective of an ordinary person :.__ U P

that is, not reasonably foreseeable.
The Court in Suryanarayaramoorty also co

nsidered the converse .mwcw&on
.5<o_<5m a non-responsible third party:— ‘

«On the othef hand, suppose [N] :s&.am vl m:::.&:m near _.M“. M%E
.without supsecting that there was msﬁ_ﬂ:mﬁino%m M.Mﬁﬂwﬂwﬂ | ,mMMcE - ‘aa.
; ' ; o u .
ives ortion of it to her and she ate it anc 3
MMMW %Sm the accused who had given the Uom.o:na méwwoﬁ%.nmﬁ to [N]
was not ﬂ.nwno:w.&._a for the-death of [V]71 think not.” .

in its] . \dered the English case of
jer on in its judgment, the court ooumﬂ. cd the I
. R “m ms_“ﬁ:am\ where D had instructed X to feed D’s Em:mﬁ ,Smﬁ,r a muowﬂwmﬂ
m :.En&om:n: from a bottle (which was actually a poison) every » wa .,c
w_m had placed the bottle on a mantelpiece. The bottle was discovered by
her own five year old child

i?ommﬁ_.ﬁ:o:anoﬁnwﬁ Scﬁ F?E.. UM
was convicted of nurder. The Madras High Court’s arialysis of fanam
mmimc.cﬂ.?nnll . - .

proceeded on the ground of want of
the child. The Indian courts may
¢ where others might
th 3s likely tosresult

“The decision also no doubt
discretion in the intervenor, the
hold that a person who keeps poison at a plac
have aceess to it must be taken to know that dea
from the act® . o
stifications relied upon 1o hold D
e the intervention of a third party.
party as a non-responsible actor,

In this passage, we observe two %.H
“causally responsible for V’s death anwwuw
The first is the descnption of the thir o g) of D . The

duct was
amely, a person whose con v . f . o
Mnoosw.u is mvmccmoaﬁmos to the foresight test as is evident in the seco

sentence of the passage.!®

105. Ibid. at 149-150.

id, at §50. . X . . .
H_wm Mwmﬂovmw C & P 356, 173 ER. 867 and discussed in Suryan

M.W.N. 136 at 146-147.

. Ibi 47, : e " 4., 1983,
”ww MH.:HEH Professor. G. Williams in his Textheok of Criminal Law {2nd ed., )

i cre
p. 394, has commented on Michael as follows: "It is not enough to show that ther

E‘nwm:use.al__q (1912)
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Besides. these poisoning. cases, there are occasions where a third party
‘acts to preserve herself against'a danger created by D and, as a result of such
action, V is killed.1i® In the English Court of Appeal case of R. v. Pagerr,
D had shot at armed police in a dark area while using V as a shield.
.V was killed when theé police returned the fire.”:The court held D causally
respomsible. for- Vs death on. the. ground inter’ alia that a reasonable act
performed for the purpose of self-preservation could not be viewed as
- - breaking the casual connection bétween D’s conduct and V’s death if such
" a reasonable act was in response to D’s own act, Here we see the appli-
cation of the foresight test, it being reasonably foreseeable (or normal'*?)
in the circumstances for the police to have returned D's fire by way of
self-defence. The court also regarded Professors Hart and Hnoorse’
discussion of “voluntary conduct” in the sense of being *‘free, deliberate
‘and informed” 4s “broadly correct and supported by authority”. 3% Apply-
ing this concept to the facts, the police’ act of fiing was not voluntary since
they were pressured into doing so by D’s own. conduct. Put in another
way, the police were non-responsible actors.. -

A similar reasoning appears in the New South Wales case of R. v.
Barker** D had pavigated a vessel so negligently that it became stranded
some distance from the shore. Passengers of their own accord took to
small boats' but, without negligence on their part, the boats capsized and a
child . was drowned. . The court held D causally responsible for the child’s
death on .the ground that it was the “direct and patural result” of D’s

- conduct.© As for the action of the passengers in trying to get to shore in
small boats, this was considered reasonable in the circumstances. Thus,
we. see again the court’s reliance on the foresight test and the related concept
of .a non-responsible actor in blaming D for the childs death despite the
conduct of the passengers: , :

The courts in all of the above instances did well to apply the foresight
test to resolve the difficult problem of causation posed by third party inter-
vention, Had the substantial factor test been relied upon instead, it would
have been found to lack sensitivity in distinguishing cases where the con-
duct of a third party broke the causal connection from those where it did

was no new intervening act of a responsible actor; it must also be shown that what
happened was reagonably foreseeable, There was ample evidence in Michael that
the latter rule was sdtisfied, The defendant had placed the poison in the room where *
the baby.was, and has déscribed it'as medicine for the baby. It seems very likely
that the boy 'of 5 who had administered it to the baby had been told or otherwise
had come to believe that.it was the, baby’s medicine®, .
110, These cccasions aredistinguishable from the flight or escape cases considered in Part
- TIT wher@ the “intervenor™ acting in self-preservation was V herself.
111. {1983) 76 Cr. App. R. 279.
112, So interpreted by H. Beynon, * ,w:.mm:cu..onzmmmosw and Complicity* (1987)
Criininal Law Review 539 at 551.° - " .
113, (1983) 76 Cr. App. B. 279 at 289, citing the first edition of the work.
114, Sydney Morning Herdld 15 and 17-October 1852 and discussed in HLL.A." Hart
" and T. Honore, Cansation it the Law (20d ed., 1985), p. 335,
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not. The substantial factor test might assert that a third party’s conduct
overwhelmed D’s act on the basis that the former was so dominant as to
render the latter a mere setting or part of history. But this difficult quantita-
tive exercise :is based more on intuition than anything else. By contrast,

‘the foresight test, with its questions about whether the third party was a

responsible or non-responsible actor; whether the intervention was normal

or abnormal; and generally whether it was reasonably foresecable, equips
the courts with much more precise tools in reaching a morally just result.

: (2) where medical treatment contributes to V's death: By contrast to
western jurisdiction where there is a small but growing number of cases,
there seems in India to be an almost complete lack of cases involving
death through medical malpractice. A possible explanation for this lies
in an absence in ‘Indian legal culture of using the criminal justice process
against erring members of the medical profession.'? This may be due
to factors such as the very high regard held for doctors by the community
and - effective protectionism by the miedical profession against scrutiny from
outside agencies. Nevertheless, in anticipation of the time when Indian
doctors will be prosecuted for malpractice,1*® it would be useful to briefly
canvass the development of the law in other jurisdictions,

The general case envisaged here is of V who dies while undergoing
medical treatment to cure an injury caused by D, and the issue is when the
treatment can be regarded as having broken the causal connection between
the injury inflicted by D and V’s déath, ~The .cases may be divided into
those where the medical treatment was proper and those where it was im-
proper.. Dealing with the first group, the governing principle should. be
that D is cansally responsible. for V's death on every occasion, even when
the injury inflicted by D on V was non-fatal, This is because the receipt
of such medical treatment is a reasonably foresecable consequence of the
infliction of the wound’ And- even with the great advancements in
medical science, the administration of anaesthetics and. the performing of
operations, however skilfully done, continue to - be life-endangering tasks.
A related reason for imputing. D with causal responsibility for Vs death
is because, often, the medical stafl have to treat V in  circumstances of
emergency.?® In such cases, the medical staff may be regarded as non-

{15. There have been some medical negligence cases in Indian tort law but these are mini-
scule by comparison with the numbers in western jurisdictions. The leading Indian

decision on this subject is Dr. Laxman mn.@mwm\u..:n.h&_ﬂ v, Dr. Trimbak Bopu

Godbole AIR 1969 3C 128, :
116. An instance of this occured in Dalehand v State of Madhya Pradesh 1977 Cri. L.J.
1374 where the court considered whether a criminal charge under s. 304A of the

Indiai Penal Code should be brought against a doctor who had administered a drug
to the deceased. The court declined to do so on finding that the drug had not
caused the death. The case is otherwise caro_u_.E in elucidating the principles
which should govern doctors as E.:Q;UE.E, intervenors in a causal problem.

117, See. J.C. Smith and B. Hogan, Criminal Law.(6th ed. 1988}, p. 319,

118. This does not necessarily readet the treatment improper. Whether treatment is

992.
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responsible actors in the sense ow havin i
o : g been pressured i i
MW %%%Mghwwmmw AM Hmoumnazmnoo of D’s own act.11e >nao&mgﬁm@.ku_%mwﬂﬂm
> meﬁann.ﬁ.wosz:Enﬁoﬂ,_Q for creating the situation which necessitated
be oot mp“n“ s death. If Em substantial factor test were to
o &) Sﬁzﬁ.g ) oiving proper medical treatment, it is not at all
oriain whether Ih ame _..nm.:: will be reached. Take the case of V who
o ot QOW_MEHQ injury from D and who dies from the anaesthetic
bl ould it :mH be E.mca.n_ that the medical treatment was so
o 4 eause of nw as to overwhelm D’s contribution? Under the
be immaterial ince the snquiry 1 Concarnod simply wilh she et
be immaterial he ¢ . simply with the magni
il QH _M contribution to V’s death. The foresight test H.wuwwca%.om.
gne Mnoiﬁnuom to the treatment having been properly oosacwﬁmo_.
these nmaom hwma.wﬂé of cases involving improper medical treatment
s oy Do catege o Info cases where the treatment, though Eﬁaovﬂ.
e ore In | faith, and those where the improper treatment was Eu
gligence on the part of the medical staff, In his Digest of SM

" Criminal Law, Sir itzj
w,' Sir James Fitzjames Stephen presented the effect these

categories _H.m.u.. on. D’s causal responsibility as follows:

“A person is dee i

. cwmm vwb»%.cummgﬂ to have committed homicide...(s) if he inflict

oy mﬁ :M.MWMM muoﬁwﬁ %Enw oceasions surgical or Em&nmﬂ,

. » . whi uses death. In these cg it is i

e vhick cases it is Im i

iy mwm_u MnmmEo.E was proper or mistaken, if it was oMM_ﬂMzwn_ﬂ

E?.nmum.wwm .m..% §.E common knowledge and skill, but the woawou

P EEQ m.ﬂﬂ Mwﬁuwﬂ %MB& to have caused the death if the
: -whick s immediate cause , i

: ! : was nof emplo

aith, or .d..ﬁm mﬂmﬂcwna without common knowledge DW mmmm w.mucm oo

Stephen’s opinioi
phen’s ovE:.E has been generally followed by English and ‘Australian

authorities, 12t

It should be observ s .
ould ed that this opinion al i
et be of . nlon allows for improper i
e _maiomﬁﬂ. MM %MMW.W&&E good faith in the sense of ﬂmﬂ:momo“_mﬂ_mmm
8 hich: ared reasonable to ¢ i
o aov . <a ompetent medical _
when it was given.®® The same view was taken by mwmmm””mw%h

High Court in E
gh Court in h.ﬁhm.&w v. Abor Ahmed when it held that “if death results

proper is very much a matter of clinical ; ,
¢ ¢ clinical judgment whi i
Mwwﬂ“ as E.m m<m__m._m_m medical knowledge and of ﬂ“m _M_Mm“mw . :Mo e, 8 e
1o, e wE.nn_nm_. facilities at.hand, # fho time, and the
19..Ct. H, Beynon, “Causatio issi icil
Reviey 535 ot 349 n, Omissions and Complicity” (1987) Criminal Law
HMW WE ed,, (1950), art. 262.
. For example, se .
Fors hEh.\wn._n&MwM v.m.m ». Melntyre (1847) 2 Cox 379; R.v. Davis (1883) 15 Cox 174;
X v. 5 ﬁza_u..eﬁw.w. 35: Levy v, R. (1949) 5T WALR. 29: (R, 3. Evons et
1, St 0.2 ) V.R. 523. CL, R. v. Jordan (1956) 40 Cf. App. B, 152 -
Seo & v. Py (1846) 1 Cox 339; ; Low ». R. (1949) 51 WAL, 29 “So0 gt G,
s in Homicide™ (1957) Criminal Law Review .ﬁw.mﬂ u_m% '
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from an injury voluntarily caused, the person who_causes _:.EQ E -deemed
to have caysed death...even. if Bna_o& ‘treatment was given ‘but-was not
the proper freatment, provided that it was mmEEBSRm in good faith by a
competent physician or sutgeon”. 125 The céurt appears to have aaﬂd&
this proposition from the earlier Wmnmoo: mﬁr Court case Om Nuxm.msﬁmﬁow
e. .m.mn Pai which had opined that:

A person may be guilty of murder when z:w HEE&EH cause of

~death is the treatment administered: mun the aaomaou whether the
-“treatment was proper treatment does not arise, waoSana that it
. ‘was administered bona fide by a ooguﬂanﬁ mgmﬁmn or mﬁmaou.iﬁ

.dun cnam:u_sm nmsou&n for onEm D causally Hm%ou,ﬁzo for Vs
death in such cases  is clearly expressed through the foresight- test. " The
test will assert that D ought to have foreseen that V might die from some
error- of clinical judgement which could be made by noEﬁQoE medical
staff. These errors would be regarded as part of the normal or-expected
risks taken by a patient undergoing medical treatment.

With regard .to cases of improper treatment due to =nm:m§nn on the

‘part of the medical staff, it may be that Stephen meant such: negligence to

be gross when he spoke of treatment “without common goiaama or skill”.
The gross nature of the medical negligence would render it abnormal or not
reasonably foreseeable on D’s part thereby absolving him of causal respon-
sibility for V’s death.'2® Moral blame for the death would then be imputed
to the grossly negligent medical practitioner who could be nonSoﬁa of
homicide by a negligent or rash act under s.304A of the Indian Penal Code.
Such ‘& -practitioner could also be regarded as a responsible actor. His
gross niegligence could amount to a free, deliberate and informed interven-

tion so vastly deviating from normal medical ' practice as ‘to be ﬁ&o:« un- |

affected by any constraints which D’s conduct might have created upon
those nrmnmna with treating V. The Hnac:mEmE of gross medical negligence
also reflects the human reality that medical malpractice satisfying the lower
standard under tort law is too, m.ﬂnon,n h..op. U.FS .g .Hnmm&mn as” abnormal
oH extraordinary.’¢ ’

Hﬁ could be further nonﬂnnm& that for the En&o& negligence fo break
Eo 8.5& connection between D’s conduct and Vs death, the negligence

123. 1937 LL.R. Rangoon 385 at 393 per Spargo J. However, the facts of the case did
not involve improper medical treatment.. .

124. 1936 LL.R. 643 at 646 per Leach J, It is. nncmnmc_n i._nzunn Ygood mEE: ig the
_same as “‘bona fide” since the former could be construed as obiective {see 5. 52 of
the Indian Penal Code) while the latter as subjective {as in good conscience or ho-

nestly): see mauﬂ.m:z. J.F, 0,0onno_.. Good hqmiq in English. Law (1990), Chapters
.1 and 5.

Em B.L.A. Hart, and T, monoﬁ. Qaz.,.n:.ez :n the. ha:. (2od ed.,. Gmmv. pp. 355- umm

_.nm Bee R. woqrEw Criminal Law (2nd ed., 1969), pp. 716-717; A. Leavens, ¥A. Causa-
-tion >Ea..omns to O:BE& OB_mﬂoum: Qcmmv T6. n.&_.__,aﬂz_n haz Review 547 at
ST0-571..
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must be so gross as to be sufficient in itself, mﬁmn from the original wound,
to.have caused V’s death.. This was the opinion expressed in Hale's Em&_
&.. the Crown —

“If...it shall be Emam o_nm% and omnmﬁ_w to appear that the death of
the party was caused by- ill- -applications’ by...those about him of
" unwholesome salves_or.medicinés, and not by the wound or hurt’
[caused by z»o accused], it seems that this is no species of homicide.”27 .

This opinion was endorsed by the Rangoon High Court in Nga Moe, v
R It also seems to have been applied to the case of Nga Ba ?:F .
Emperor where the unskilful medical treatment which V received at hér

" village was held to absolve D of causal responsibility for her death.2?

Evidence, was led that the original wounds were not serious and Eaﬂ.
ordinary circumstarces would have completely healed in a fortnight, >n8_”-
dingly, it was the unskilful treatment, apart from the original wounds,

‘which resulted in V’s death. Whether E.a narrow meaning of gross nnm:.

gence is the law is uncertain; Stephen for one did not so advocate in his
Digest. Tt is submitted that gross medical negligence should absolve D of
casuel responsibility for V’s death even when D had inflicted a fatal wound

_on, V.2 This does not, of course, prevent D from being @:Emrma for the

serious offence of inflicting grievous bodily harm.

What of the substantial factor test? An attempt to mva the test to
cases involving improper medical treatment will expose its insensitivity to
the " distinction. between: cases of improper treatment made in good faith
and those resialting from negligence. Under the test, it is immaterial whether
the improper treatment was done in good faith or negligently. The test -
is only concerned with whether the freatment so greatly contributed to V's
death as to render the wound inflicted by D a part of history.?t By draw-
ing the said distinction, the wo_.nﬂmE test.is m:. better equipped to arrive at
a just result,

Before passing on to the next sub-section, the point should be made that
Explanation 2 to .299 of the Indian Penal Code has no relevance to cases
involvibg medical treatment which contributes to V’s death.'®* The -signi-
ficance attached to “proper remeédies and skilful treatment” by the Expla-
nation is whethér they might have prevented V from dying. The Explanation

i27. Vol. E (1736), p. 428.. In the parts omitted in this passage, Hale required that the
wound inflicted by D was “not mortal”.

128. AIR 1941 Rangoon 145 at 143. However, the reference to Hale was obiter as the
facts of the case did not disclose any improper medical treatment, ’

129. AIR 1935 Rangoon 418, although no reference was made to Hale,

130. This would go against Hale’s view: see note 127 above. However, it has. the
supgiort of Stephen: see H.L.A. Hart and Honore, Cawusation in the Law (2nd ed.,
Gwmv. pp. 356-357; and the English Law Commission, No. 177, A Criminal Code
for England and Wales, Vol, 2 (1989), cl. 17(2) of its draft Criminal Code,

131;- See R. v.. Smith (1959) 2.Q.B. 35 at 42-43 per Lord Parker C.J. :

132, Contra, Raji’s Commentaries on the Indian Penal Code, Vol. I (3rd aa: Gq&.
p. 978 note 18. i :
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states that even if this was shown, D would still be held liable for V’s

death. Accordingly, the Explanation is not concerned- with cases where

medical treatment (whether properly or improperly administered) contri-

buted to, as opposed to prevented, V’s death.!®

(3) where a natural event contributes to V's death : There may be occa-
sions where D has injured or placed V in a perilous pesition after which
some event of nature intervenes and kills V. In line with our discussion of
the foresight test thus far, the best approach for the courts to approach
these cases is to consider whether the intervening event was reasonably
foreseeable. If it was, the courts should then go on to decide whether V's
death was a reasonably foreseeable consequence of such an event. Should
both the event and V’s death by the event have been foreseeable, I's conduct
will be regarded as having caused the death, Conversely, D should not be
imputed with causal responsibility for the death if either the event or V’s
death was unforeseeable. Applying different terminclogy, while a normal
or ordinary event would not break the causal connection between D’s conduct
and ‘V’s death, an abnormal or extraordinary one might. A good illustra-
tion of the application of these principles is found in the South Australian
Supreme Court case of Hallett v. R D had assaulted V on a beach and
left him lying unconscious by the edge of the water. V drowned when the
tide rose. In imputing D with caunsing V’s death, the court said :—

“We are not concerned to deny that there may be cases where the .
extraordinary as opposed to the ordinary operation of natural forces

might be regarded as breaking the chain of causation... So here if

the deceased had been placed in a situation safe from the ordinary
. operations of the sea and had been engulfed by an extraordinary
tidal wave as the result of an earthquake in the sea it may be that

the earthquake and not the act of the appeallant would be regarded

as the cause of death. But we cannot regard the ordinary operations

of the tides at Tumby Bay...as being such a supervening cause.®

An Indian example is the Madras High Court case of In re Venkata-
chalam Chetty.}* D had poisoned V and left him unconscious in a field
overnight. V subsequently died of prneumonia. The court acquitted D
of the murder charge upon finding that it had not been established that
the pneumonia was in fact caused by the exposure. In the words of the
133. For an earlier discussion of this Explanation-see; pp. 18-19 above. Contra. Dr.

Edupuganti Kesava Rao v. State .of Andfira Pradesh (1980) 40 Andhra L.T. 49,

134, (1969) S.AS.R. 141, ; .

135. Ibid. at 150. The court had earlier expressly rejected the foresight test for causation.
However, the court appears to have done so because it confused foresight with the
mens rea of the offence of murder (at 148-149). As noted earlier, while the fore-
sight test embodies fealures of mental processes, it is distinct from the requirement
of mens rea. For the contention that the decision in' Hallett applied the foresight

- test under faint disguise, see Howard's Criminal Law (5th ed., 1990), p. 35 note 48.
gwm.sawbwﬂn.u...u.mwc. ,
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court, :.Eﬂ.o was Tio evidence that preumonia was a probable oonm.mazonom
mm sleeping oﬁ.:.ma the field on the particular night Hence V’s contrac-
tng pneumonia -was not reasonably foreseeable, being an oimmoa.mnmﬁ
event %Enw broke the causal-chain betwéen D’s conduct of wommo.E.um him
.mu.a his death. ‘Other examples of extraordinary natural events inchide
being struck by lightning, drowned by moomiw, freczing in a snow storim
or contracting scatlet fever from an attending doctor,38 '
.Hr.o _m.mn. example leads us to a group of cases involving V dying ?.UE
noEmEom.cosm. setting in after being injured by D. Here Pm.mm:, we observe
- the application of the foresight test to resolve the causal problems  raised -
by thes¢. cases. The best Indian judicial pronouncement is contaihed in
the Bombay High Court case of Nandkumar Natha v. State of Maharashtra.

- I had set V.alight with kerosene causing burns to 305 of her body. V was

bo.m.v:m__.mnn_..gﬁ.bo account of her extensive burns, she developed compli-
cations including septicaemia and died. After reviewing sevéral . case
authorities, the court held "D “causally responsible for V's death., The
wo:,,oinm_ extracts from'the ._.pam,EmE are culled from these authorities:

“We take it ‘as settled law. that if 2 supervening factor causes the
.death, _uEm if that supervening factor is a necessatry ncumna:gmm or
& -;ecessary EnEmE of the injury. caused by the accused, then it
can be said that the act.itself caused the death of the victim concerned...
It is only when the intervening cause was totally unexpected or
unrelated. to. the original injury caused by the act of the accused :
that one -can. possibly contend that the death was not the direct or

proximate result of the act of the accused...

[Blroadly ¢peaking, the courls have to distinguish between two cﬁow .
. nww cases: =mEa,_< those cases where the intervening cause of death,
like peritonitis, is only a remote and a rather improbable consequence
wm the injury and those cases where the so called complication which
1s the intervening cavse of death is itself a practically inevitable
sequence to the injury. [n the first place, it may be that the compli-
- mwnou was not the cause _o.m.umm.ﬂF but in the latter case when the .
* -probability is very high amounting to practical certainty, then death .. .
must be EE.S be the .sz._: in due course of natural events,”9 o

138, Bush v.  Commonwealth 18 Ky. Nmm Q.mmc.v. , . o L

139, 1988 Cri. L.J, 1313, " ‘Contra. the poverty of the judgment of the Indian mzﬁnngm

.Oozn _Hn N}.ﬁ._..a.s,wﬁﬂaq..wmsiawmw.aha.,ﬁ.u.Eowmn nEnEm:nm%nEE&Enm
- - governing such cases. 7 0 - 7 .
140, Tbid. at pp. 1319-1320. - The cases relied upon by the court for these propositions
Cwere Row k......_&:_ﬁmm@ J61W R (Eng) 319; Lal Stngh v. .m.Eququmw. 1938

. _H_mwc.no 31; Salebhai.v. Emperor AIR:1949 Nagpur 19; and Manajar Allabux v;
,.m.wnnm of Madhya Pradesh AIR 1962 Madhya Pradesh 244. For other similar hold~
ings, see .Z%m,.wn. Q .ﬂ..,hzﬁm_.ea. 1938.39 Cri L.J. 217; In re Venkatdachalam ..Qm-n__c....
1942 83 Cr. LY. 320; Yohawiian . State of Kerala. ATR. 195§ Kerala "207; Azlz

Khait v, State of Bihar AIR 1964 Patna 158,
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 Although the expression ‘“‘reasonable foresight” does mot papeal in
_the above passages, it is clear that the concept was being embraced in
" such noticns as “necessary consequence”’, “‘necessary incident”,-*a practically:
_inevitable -sequence” and “high. probability”. Thus, T .would be omcmm:k
responsible for V's death if the intervening complications which Xilled her
"were a reasohably foreseeable consequence of his conduct. Conversely,:
. D would not be imputed with causal responsibility for ‘V’s-death should
the complications have been “totally unexpected” or a “rather improbable
‘consequence”, that is, not a reasonably foresceable nozmmﬂcm.,nnm of D’s
conduct. ‘ . o

The capacity of the foresight test to reach morally just results u_”u the
“eases. involving intervening natural events stands in stark contrast to that
of the substantial factor test. The only guidance provided’by the laiter
“fest is that the causal éffect of the intervening cvent must have been so.
substantial as to overwhelm D’s contribution to V’s death.. But no further
ghidance is given as to precisely how this quantitative exercise-is to. be .carried
‘ut. Furthermore, a strict rendering of the substantial factor test will
not allow a consideration of the extraordinariness or otherwise’ ow ‘the natural
event: nor ‘the probabilify of occurrence, matters which, to-its ‘great credit,
the: foresight test takes full account of. R _

CONCLUSION ‘: LEGISLATIVE GUIDELINES FOR CAUSATION

‘Since causation is a distinct and important.legal Tequirement for the
offences of culpable homicide and death by negligence or rashness, it is
imperative that clear guidelines for determining causation be ‘established.
This is especially so when causal problems, when they do arise, are omo.c_
fraught with difficulties wng_&um both quantitative evaluations of contri-
buting causes and fine moral judgments. :

The collective judicial experience of several jurisdictions, including India,

reveals the formulation of a viable approach to Homogzm._‘ most of these
causal problems. The approach inyolves a two-step enquiry, looking first
at whether V would not haye died' but for D’s conduct (factual «cansation)
m:a,” secondly, at whether the circumstances were of stich a-nature. as 3.
make it morally just to impute criminal responsibility on. D for . ¥’s ..mo.mE
(imputable causation). The major difficulty has been in locating appropriate

tests to determine imputable causation. One test' which the courts " have

devised may be described as the substantial factor test. This test is. useful
in ensuring that D is punished only when his contribution to’ V’s mo.m?
was. more than negligible or minimal. -But as Parts 111 and IV of this article
have shown, the test is too crude a ghide in cases involving intervening
causes. In such cases, a more refined guide is to be found in the moﬁﬂmwﬁ
test. This test has the capacity to achieve finely tuned meral judgments
about causation since it incorporates such evaluative notions.as actual and
reasonable foresight, normal versus dbnomal ‘consequences, ordinary as
against extraordinary results; and the conduct of @ responsible actor as
Gpposéd” to @ non-tésponsible one,. The best approach. to take régarding

]
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imputable causation is to. recognise the attributes of both the substantial
factor test and the foresight test and to require the two tests to be satisfied

* before making D causally responsible for V’s death.

Should such an approach to imputable causation be expressly embodied
in. the Indian Penal Code?.The paucity of Indian decisions which have

" conducted a careful analysis of causation strongly suggests a need for such

guidance in legislative-form. "Recent efforts in  other jurisdictions at codifying

.. - the criminal law have felt the need to include provisions on causation,#*

and this has been done despite the wealth of case authorities on causation
existing in these jurisdictions when compared to India.4?
Among the various formulations by these codifying bodies, the following
one by the Canadian Law Reform Commission seems the most attractive:—
“Causation, Everyone causes a_result when his conduct substantially -
contributes to its occurrence and no other tinforeseen and unforeseea- .
ble cause supersedes it.’"'®

It is noted how. both the substantial factor test and the foresight tést are
embodied in this proposed provision. The generality of the provision alsd
provides the courts with the flexibility to apply it to the particular ficts of
the case, . Réference to ‘“‘unforeseen and unforeseeable cause’’ ‘denotds ‘the
need for both actual foresight and reasonable foresight to- be asent béfore
D is absolved. of causal responsibility.. Perhaps, greater clarity might be
gained by attaching the adjective “reasonable’ to the notion of foresight 44
Finally, it may be observed that while our discussion has focused on criminal-
responsibility for causing death, the Canadian proposal applies to the
causing of harm-in general. This is perfectly permissible since the- general
principles governing causation. are the same whatever the consequential
harm might be. The reason why this article has concentrated on death
is because it has the best capacity to bring out the complexities of causation.
Accordingly, should 'a general provision like the Canadian proposal be.
incorporated intd the Indian Penal Code, its proper place is amongst the
general explanations of the Code rather than in the part on homicide.

141, For example, the American Law Institute, Mode! Penal Code, Offictal Draft - and
" Revised Comments (1985), s. 2.03; the Canadian Law Reform Commission, Re-
codifving Criminal Law, Repott No. 31 (1987), draft Criminal Code, cl. 2(6); the
English Law Commission, A Criminal Code for England and Wales, No. 177 {1989),
draft Criminal Code, ¢l 1777 .. ’
142. Conira. the Law Comdnissién of India, 42ad Report, Indian Penal Code {1971),
_ which' did not at dll considef whether there was a need to. include a provision on
causation, - T el T o T
143. Recodifying Criminal Law, Report No. 31 {1987), draft Criminal Code, cl. 2{6).
144, See the English Law Coffimission’s proposal, which reads, in part, that:—A, person
does not canse a result where, affer he'does such an act..., an act 6f evént occuts (a)
which he did not foresee, and () which could not in the cictumstaznces reasonably
bave beeti forescen” .y Law Commission, A Criminal Code for England and’ .ﬁmﬁﬁ.\
“No. 177 (1989), draft Criminal Codé, L 17(2). - However, the English proposal is
tod stringént in that it additionally requires thé intervening dct or event to Have Ben
“the. immediate and sufficiént cause of thé résult”. ' For a “eriticism of the English
proposal, see D. Galloway, "'Caisation’ jri” Criminal’ Law : Interventions, Thin
Skulls and Lost Chances” (19389) 14 Queen’s Law Journal 71 at 76,




. NOTES AND COMMENTS

REGULATION OF MONOPOLIES, RESTRICTIVE
- TRADE PRACTICES AND PRICES IN
ANCIENT INDIA

YASH Vyas® .
I. INTRODUCTION ‘

THE MONOPOQLY problem, ie. the problem posed by monopolies and
their attendant phenomena of restrictive trade practices including the
practice. of manipulation of prices, is not a product. of modern society only.
It is as old as trade itself. Society’s aversion to monopolies and restrictive
business practices finds an early expression, pre-dating thé Christian era.

In ancient India, the Hindu Jurists were well aware of the unscrupulous

tendencies of the class of traders. For' example, Manmu, known .as .the
.wm,.ﬂ.ﬁo._,. of Hindu law’, described traders as ‘open: rogues’ “who subsist by
(cheating in the sale of) various marketable commodities.”” = According
to- him, “commerce is a mixture of truth and falsehood™.2 Similarly
Kautilya, the author of the classic treatise on government, the drthsastra,®
took ““traders, artisans, musicians and others as thieves in effect though not
in mame”.* It is interesting to note that Kautilya deals with merchants and
artisans along with criminals, thereby implying that businessmen are no less
dangerous to society than criminals.® The law givers, therefore, prescribed

r. ‘M.S¢, LL.B (Vikram) LL.M (Loudon), Faculty of Law, University of Zm#oE..
1. 'Manu IX, 257 at 387, (such citations refer to Manusmriti, they denote Chapter,

‘Verse and page number), see Laws of Manu (G. Buhler trans.), F. Max Muller (ed.).

Sacred Book of East in 50 volumes translated by various scholars (1879—1910; Delhi
reprint 1964-1366} Vol. XXV (hereafter citations from Manu refer to this work).
2. Manu IV, 4 at 128-29,

3. The Arthsastra ("The science ..Q. government”), was written ‘around 400 °B.C, It is

' - not considered as a'source of Hindu law, although in mady parts the laws laid down
“in it are almost identical’ with those of Dharnigsastras, the main . sources of Hindu
. law: The Arzhsastra’s importance, however, is that it illustrates a number of matters
including law and its administration in ancient India. Tt is no’ exaggeration to say

“that the Arthsastra is the first aiternpt at framing a constitution for human sotiety.

4.-Kau IV, I, 204 at 231 (such citations refer to Kautilya's Arthsastra,” they denote

~ Book, Chapter, Verse and page number), see Kaurilva's Arthsastra (R. mwﬂmm&Q.

trans, Tth Ed, 1961, hereafter citations from Kautilya refet to this work).’
3.°Bee Book IV, R.P. Kangle gives title to this Book: *The Suppression of Criminals”,
see ‘The Kautilyd's Arthsastra (Kangle trans. 1963). ’ . :
6. The Hindu jurispradence regards Smritis or Dharmasastras as constituting the founda-
tion and an important source of law, Gautama (600 B.C.~400 w..n.u" Vasishia
" (500 B.C.—400 B.C.); Visnu (200 A.D. 400 A.D.), Manu (300 B.C. 200 A.D.);
* Yajnavalka (100 AD,~300 AD.) Brhaspati (400 AD.—600 A.D.) Narada (400
" AXD—600 "A.D;" arc among the Hindu legists whose works fotm parts of Smriti

varigus measures, particularly in the Dharmasastra or Smriti® period (600

aalse
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w.O..S. 600 ?Uu_.ﬁo regulate trade and commerce, Kautilya unequi:
-vocally laid down' that traders must be “‘restrained from oppression on the
country”.? . . : . .

.. The ancient Indian jurists regarded law as a branch of Dharma. Law
and Dharma .Ewi not differentiated and, therefore, Jjustice could only be
conceived as An.oion.E:w to the latter. “‘Dharma™ is an expression of wide
Import meaning “‘the aggregate. duties and obligations—religious, moral,
social and-legal and the rules governing these were formulated by the
Dharmasastra or Smritis, which is & comprehensive code to regulate human
conduct™.? A notable and distinctive feature of Hindu polity was that all
Hindus, whether king, traders or ordinary persons were subject to Dharma

-at. m:.aanm. “The King was.not above the law or Dharma, which constituted

the essernce of kingship. Dharma was the sovereign over the sovereign and
it may therefore be said the sovereignty vested in it”.) While the Smriti
authorities held that “the King’s executive edict had the force of law,”
.w_.omw.mmon Ghosal points out, “they limited its authority at first implicitly
and afterwards eéxpressly be reference to its Smritis milieu, A doctrine
declaring .the king. to be the sole source of law was unknown even to the
most extreme cliampion of the authority of the temporal ruler among our
ancient thinkers.® . - o ’
"Thus, the Hindu texts were the supremec source of law in ancient India.
Among other matters, these texts not only provided rules of law for the
regulation of trade and business, but also imposed a duty on the rulers to
enforce the law as enunciated in these texts. .

Monopolies and anti-competitive trade practices received particular
attention -from the Hindu. jurists. There is ample evidence in the Hindu
literature of steps taken by the state to counter-act attempts on the part of
businessmen to monopolize, i.e. to control the market for any given product
and consequently to enhance its price. _

In this essay, we.will attempt a brief outline and analysis of the regula-
tions dealing with' the monopoly problem in ancient India. It must be
pointed out that our purpose here is not 10-examine the detailed historical-
development in. chronological -order, but to  highlight' certain important”

“faw. For sources of Hindu: Law and their chronology. see generally P.V. Kane,.
History-of Dharmasastra 5 Vols. (in seven parts 1930-62); N,C. Sen Gupta, Evolution

" of Anclent Indian Law Ch. 1 (1953); J.D.M. Derrett, Introduction to Modern Hindu
" Law Ch. 1-6(1963); D.F.-Mulla’s Principles of Hindu Law, 1-40 (8.T, Desai ed. 1966);
Mayue's Treatise on Hiudu Law and Usage Chs. I & XI (8. Srinivas Iyengar ed, 1938);
5.C. Banerji, b.bn,...ﬁ.n Sutras—A Study of their Origin: and Development (1962);
Shivaji Singh, Evolution of the Swmiiriti Laws 42-46 (1972); K. M. Saran, Labour in
Anclent India (1957), _ :

-Kau IV, 1, 204 at 231, )

Birendra Nath, Jiudicial Administration in. Ancient India 8 (1979).

Jagdish Swarup, Humai Rights -and Fundamental Freedoms 26 (1975), )

Ghosal, 4 History of Indian Political Idéas 534; See also infra note 13 and accompany-

©
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features of the ancient :a_mu Hnmm_ wnf:u Emﬁ deal . S:H.. :ﬁ Eouowomm
problem.

The study of ancient literature E.E law is not an easy or. ms.ﬁmr%ogma
task. Dethiled and accurate information as to the .oononﬁm of law and the
chapges in the concept of law with time and the environment, is difficult to
obtain if the society being studied is one which existed.inore than. two
thousand years ago. Moreover, the *problem of shifting. ideas from actuality
__becomes increasingly difficult when the period under mE& is noaaﬂm_u_w
removed from the present.”** Keeping these problems in mind, we shall-
confine ourselves to the broad framework within which ancient Indian
laws were evolved, Section I of this paper examines various forms of
monopolies, such as state monopolies,: guilds and monépoly. based on caste,
that existed in ancient India, as well as the measures takén 'to control.such

monopolies, Section IT critically analyses the Smamsou of tiade. practices -

and prices, whereas section T1T briefly evaluates the fole of the administrative
Em&:mm@ in dealing with the monopoly E.o.u_nq_. ’ ’

Control om Monopolies in >=n§= ra.s . ,, S

In msﬂoa India, apart mBB staté’ monopolies, we: no_dm ACTogs various
other types of monopolistic organisations, such as :mmm.mwa. craft guilds;
monopoly of caste, trader’s-leagues and trade combinations long before. the
Christian era. We also find Hmmm_ E.oSﬂouw for- So Sm.:mﬁon and control
of such organisations.

A. State Monopolies - .

In ancient Indian literature, references to royal or stateé monopolies are:
to be found in distinct terms. As established by numerous literary sources
the king was the true owner. of the earth and water..: In- addition, the
monarchs used to reserve for themselves monopolistic nmEm over-industries
which commanded wide markets and which were ombmzn of filling the royal
#omwcq Thus, the king had a monopoely over mines and EEoS_m pro-;
duction of salt; products of gardens, forests and fields; and noﬁmE manu-
factured items. Industrial enterprises such as weaving and %E:Em millsy
workshops where gold and silver was worked and money struck; arsenals
and arms factories; factories for the manufacture of weights and measures,
etc. were also operated on the king's _uorm_m 12 - Profits m.oB m:or o:.aenwmm
éoa entirely 8 the .H.H.nmmE.w :

_N See; e.g., gm:: <E. 39 at wa 60; Zmuc <H_H 399+ “at- 323
at 225; Kau II, XXV, 143 at 159; Kaw I, XIX, 103 at 113; K
104-106; Kau II, XII, 85 at 88-89; Yaj Xf, 261 (This citation refers: to u@.in_i.@n
Smriti, for Ya Em«.m:&.m see generally Zmuam:_m .Z.mE Uc: The b}&wﬁﬁn&.ﬁﬁwomv.

it Anciemt biﬁ Nou 95 (1966); .qamﬁn:.m .y:.ucua_.. Paily hﬁm i ~Anciens ?&n 106+
109 {S.M. Taylor trans. 1963); Radha Krishna Chaudhary, m.na:ais History of
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~ However, the state monopolies were not necessarily unchecked and
were in fact supposed to be regnlated in the same way as private monopolies:
As pointed out earlier, rules were made alike for rulers and their subjects.
The king was required to abide by the law. He was not above the Jaw but
under it. The law was said to be the ‘King.of Kings’.'® Accordingly, it
was laid down by the Hindu legists that the state manopolies must be regu-
lated to subserve the common good.. For instance, in Kautilya we find
that, in the case of state monopolies, the superintendant of commerce should
‘not -insist on profits burdensome to people. The Arthsastra clearly laid
down :

“That merchandise of the king which is of local manulacture shall
be centralised; imported merchandise shall be distributed in several.
markets for sale. Both kinds of merchandise shall be mm<9:m_u_.<
sold to the people. =~

He (superintendent of commerce) shall avoid such large profits as
will harm the people,”t%

B. Guilds in Ancierit India

The most prevalent type of monopolistic organisations, which formed a
long-standing institution in ancient India, were the corporate enterprises
guilds acquired such powers that by their misuse they were injuring the
life and property of others.® ,

.H..Bms.m or mﬂmmmﬂ persuing the same cccupation formed guild orga:
nisaiions, in order to impose, in their favour, a monopoly in the trades or
crafts in which they were engaged.  The guilds in ancient India were a com-
plex system, and their exact character probably varied not only in different
periods but also.in different localities.’> They were of two principal kinds.
The first was the merchant guild, an association of traders in a town whose
members had the exclusive right to engage in trade, i.e., a single organisation’

m:&&r ?&.n.uun.um 181-82 (1982); Un_.nmz, “Some Features of Public Hm:« Ain
Smariti Sources” (1978) 42 The Adyar Library Bulletin I at-10-11.

13, See Brihad—Aranyak’ Upanishad 14, 14; The Shatpath Brakman XIV, 4.2.26; Manu

S..: 336 at 317. See also Ramchandr Dixitaar, Hindu Administrative Institutions
N_m.mm Radhabinod Pal, The History of Hindu Law, 180 (reprint 1958); U.C. Sarkar,
Epoch in Hindu Legal History, 68, 101 Qwumv

14, Kau, II, XVI, 98 at 104-105.

15. Kau VI, IV, 333 at 361. For various types of guilds see Kau IV, Fat mm..rH:

16. For Comprehensive discussions on guilds in ancient India - see ma:mﬁf R.C.
Majumdar, Corporate Life in Ancient India (1969); Sen, op. cft, at 69-73; H. Cha-,
_ kraborti, op, cir.,, Ch. VI3 WZ m&aSR. Early ?&E: Economic IEE..‘ O: IX
(1973); G.L. Adhya, Early Indian: Economics 82-89 (1966); R.K. Mukherjee, Local
Qn._\mwzimz_‘ in Indig (1920); Beni waumwn u._mmea‘. o\ Government in Ancient hqnqs
..Ch XI Qmwdu D.N.:. Jha; .mua__ma___ ?&E An Introductory . Outline . 83-85 . (1977);
P.C. Jain, Labour int Ancient India 185 et seq. (1971); Vera Anstey, The m@..a.z:n
Development of India (reprint -1956); W_nsm:.n Fick, Social Organisation “in N.E.-
India (S;K. Moitra :.unan R: Chaudhary, op. ﬂ.:. -at 191-200; Saran, op, eff, Ch. X, ¢
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with a general monopoly. Second. was the craft guild, an association of
persons exercising the same trade, ie., separate organisations representing
various trades and crafts. } e o

The guilds were monopolistic in nature and their object was to ¢liminate
or reduce competition between the members of the guild interse and between
the members on one hand and non-members on the other. - The guilds were
empowered to restrict the number of persons who could enter a particular
trade or craft in which they were engaged, and to restrict the entry of other
puilds into their parish. They also had. power to decree that a certain
commodity was to be sold by a particular guild alone.l” These powers
enabled them to eliminate competition and impose a monopoly in their
favour, o e

The guilds were corporate self-governing entities. - They had their own
regulations. Regulations and usages of guilds’had the force of law and
were recogniscd as valid by the state. The authority of the' guilds was fully

*recognized, supported and safe-giarded by the rulers:® - Members of
guild who wilfully disregarded its conmstitution, were lidble ‘to punishment
by confiscation of their property or by banishment.}¥ No one was.allowed

“to break a compact with the guilds. A transgressor was severely punishéd.?®

In Kautilya, we come across a very interesting reéference as to the regula-
tion of guilds. Three methods, comparable to modérn methods, were

devised by Kautilya to regulate corporate organisations, viz. (1) registration

of corporations, (2) laying down of checks and balances on the activities
of artisans and craftsmen-and formulation -of penal laws to prevent their
transgression, and (3) the appointment of special tribunals to administer
penal laws relating to artisans and craftsmen.?t R
In order to have effective control  over theém, they were forbidden to
transfer their activities from one region of the country to another without

17, See, e.g., Smriti Chandrika II1 Pt. 1 at 66. N

18, See Gautama II, 2 at 204 (such citations refer to' Gautaia Dharma Suira, they denote
Chapter, Verse and page number), see The Sacred Law of the Aryas Pt. I (Buhler
trans), S.B.E. Vol. II (hereafter citations- from Gautama refer to this work); Gau-

tama TX, 20-22 at 234} Vasistha, 1, 17 -at 4 (such citations refer 10 Vasistha Dharma

- Sutra, they denote Chapter, Versé and page number), see The.Sacred Laws of the

Aryas Pt, II (Buhler trans), S.8.E, Vol: XIV (hereafter citations from Vasistha refer

to this work); Narada X, 3 at 154 (such citations refer to ZWRA&AE._.&...EQW.. denote

Chapter, Verse and page number), see The Minor Law Beoks pt. I C..@d:@ trans.)

S.B.E. Vol. XXXIII (hereafter citations {rom Zmnm,mw refer-to this work); -Manu’

VIIL, 41 4t 260; Yaj. II, 186-193. See also Dexrett;” Religton, Law and the State
in India 188-89 (1969). . _ e g —

19, See Brh XVIL, 13 at 378 (such citations refer to hmli%n__m|h§....‘:..., they denote Chapter,
‘Verse and page number); see- The Minor-Law Beoks (J. Joly-trans), S:B.E. -Vol.
KXXIL (hereafter citations from-Brhaspati refér to this werk); Visnw- ¥, 163 at 38
-{such citations refer to Visnn Dharma Samhita; théy dencte Chapter, Verse-and-page

number), see The Institiites of Visnu (3. Jolly-trans),-S.BiE: Vol. VII (hereafler cita-

tions from Visnu refer to this -work):

20.- See Manu VIIL, 219 at 293; Yaj IL; 192; Brh NVII; 9-20'at 34749, ~ 0
21, For a detailed discussion on thesé méasures-ses P.C: Jain, op. éit; at 193.96, -
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_ %mgum the N_.:Eoﬁ.nom..s The' main purpose of these measures seems to
rwﬁ been to establish control over the activities of these corporate organisa-
. Hoos and to maintain‘a check on their earnings and profits,

C." Monopoly. of .,.Q,E.R.

,.Ww,.wbmm:a, feature of Indian social organisation is its caste system,
Indian society is divided into groups known as castes, whose membership
c.nEno that of voluntary associations, is determined not by selection but Ew
U.ﬁ?mu Caste mm‘:m. corporaté group , exclusive and, in theory at least
rigorously hereditary... bound together by a common profession and S”
the ﬁammmom of common customs.”?* In ancient India caste mm:.nm.maﬁozmi
economic functions. Many castes had a hereditary callings and many of
their members followed it, but there was no actual obligation to do so.

. wpoooh.&um to Nesfield, common occupation or division of labour s the chief

if not the sole cause of the foundation of the caste system.?® There imam
some occupations which at one time eould not be taken over by persons
(other :51.. %o.m_m belonging to a particular caste. Such castes are known
as ‘functional castes’. For instance, blacksmiths, goldsmiths, weavers,
tanners, nmémﬁn_‘m...woﬁma, oilmillers, barbers, washerman ete, have their
own, castes and at one time only members could take up the occupations
practiced by these castes. Functional castes, thus, had a monopoly over
their hereditary or traditional occupations. However, in view of the fact
that the bulk of such castes came from the weaker sections of society, it is
doubtful that they had control over prices and output. Functional mmﬂam
still w&mﬁ in Hn.&m but, because of rapid industrial development, rising social
conclousness and the secular provisions of the Indian Constitution, such as
freedom of trade and commerce, this form of monopoly is rapidly breaking
up.

1L, memﬁb>ﬂmoz OF TRADE wwbdﬂmnmm AND PRICES

A, Trade ‘Combinations

Oammi..m& m:m.n:ua on the parts of traders to monopolize the market
and to adopt anti-competitive and unfair trade practices so as to enhance

22. $ee R. Chaudhary, op. cit, at 195, :
23, For a mﬂwn._nn discussion of the caste-system, its origin growth, functions, etc mﬂo.
generally Herbert Risley, George Grieson, William Crooke, The .m..%z.u..‘a%e
Languages, Literature and Religion in India (1975, reprint from the Imperial Omwaﬂ“
teer of India 3rd ed. 1907-09); E.C.M. Senart, Caste in India, (ED. Ross trans
- 1977); Nripendra Kumar Dutt, Origin and Growth of Caste in Jndig (1968); J. m.
Hutton, Caste in India (1961); G.S, Ghurye, - Caste and Race in India mewv.. H”.m.
N.%u.dgm.:nv.. Indian Caste Customs (1974); 1. Murdoch, Review of Caste __.n.?a..m.m
24. E, mnnm._..ﬁ.. op. cit, at 20, -
25. uama.____ﬂommmﬁh Brief View of the Caste System of the North-Westorn F.uf.znm.q and
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prices and profits, appear 10 have. been . quite frequent in ancient India.
Kautilya refers to “traders who unite in causing rise and fall in the value
of articles and live by making profit cent per.cent.”’% “This activity, accor-
ding to Dr. Majumdar, appears to be “very much like the ‘corner’ or
“trust’ system which is only too weil known at the present day”.#?
The propriety of trade combinations and trade practices received parti-
. cular attention from Hindu legists.?8 ‘Traders * combinations were considered
unlawful, and were punishable. It was specifically ordained on the state -
to prevent the formation of cliques among the merchants aimed at bringing
about artificial rises and falls in prices. In Yajnavalkya, for instance, we
find the following: o , .
" “The highest amercement is directed for traders combining to
. maintdin the prices against labourers and artisans although dcquain-
ted with the rise or fall of the price”.?® : T .

The comment of Mitakshara® on this is....

“If traders knowing an increase or decrease in market rates as regu-
lated by the king, conspiring, through avarice, to maintain the former
price against Jabourers, as washermen ot the like; and apainst artisans,
as painters and the rest, they shall be fined one thousand panas.’#’
“QOthers hold, that if labourers, artisans and. traders, knowing the
rise and fall of the market rates, maintain the price, (that is keep up
the former rates) they shall be fined™ . o

Yajnavalkya continues in the next verse: .

“The fine on traders who combine to obtain or to vend goods at
wrong prices, is fixed at highest amercement™.® -

On this the Mitakshara aptly comments: -
“For those merchants again, who combine mna.mﬁow.?anw_wﬂ”.nonﬂam. .
26. Kau VIIL, IV, 333 at 36l .

27. Majumdar, op. cit, at 78. R
28. See generally Chakraborti, op. cir., at 2923 and 301-04; Adhya,. op.  cit,, 99:101;

‘Saletore op. cit., Ch, VII; Sen, ap. ¢ir., at-45-56 $.8. Nigam, - Economic Organisation

in Ancient India Ch. VI (1975); Sen Gupta, op. cit,, at Z78-28; L. . Sternbach, Juri-
dical Studies in Ancient Indian Law 518 20 (1965); Jutius Jolly, Hindi Law and Custom
240-4 (1975). : o L T
29. Yaj II, 252 . S :
30. Mitakshara is a running commentary on the Codé of Yajnavalkya and a varitable
digest of Smriti law. It was written in about 11 AD. by <m=§ﬂ€mnm. synthesizing
" various Smfiti tests, It is the supreme authority of Hindu law except in Bengal and
. is still applicable to Hindus except in 50 far a5 it has been altered by . legislative enact-
7. ments. - L '
3

—

(1801).
32, Inid,
33, Yaj I, 23%.

. H.T. Colebrooke, A Digest of Hindu Law on Contract and .w:na&mbd:. <o_.. Ir 33z

39, Manu VIL 401 at 324,
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&mnm» ﬁ&ﬁr ,ﬁm&émﬁ. at.a wrong price, below the market rate, or
who sell g60ds ht prices exceeding the market rate, the fine ordained
by Manu and others is the highest amercement’ .3
B. Regulation of Prices _ |
moHE.w ﬂmﬂamﬁm from.Hindu-texts even throw light on Eo,aoaonu-amw
w_.,oEoB .Om the regulation’of prices and profits. The state was empowered
-to fix prices and profits. It was ldid down, in the clearest term, that the

time, place and profit elements must'be kept in view while fixi i
: : 1 xing the price of
a noEBo&G.. Yajnavalkya - says -that: , ) ’ °

:Hu.ﬁormm.n or sale should be daily conducted according to the market
prices, which are fixed by the king, the difference thereof is the
legal profit of traders”.?s

The Mitakshara comments on this is:

“If En king be neéar, according to that pricé which is fixed or regulated
by EE».&EEQ daily purchase or sale be conducted. The difference
of remainder, -of thosé prices regulated by the king, is the only profit
of traders, for they mdy not alter the rates at their own choice.”™
The .HE.E :Ezm: generally meant the king and his officers”.??

‘Eﬁ. Hindu Eum, and his officers were requi i i
ialow quired to fix prices of ¢ :
periodically. Manu Jaid down that: P of commaditics

v . .
Once -in me.m.Eme or at the close of every half month or every

month mnn,oHn_E.m to the nature, let the king.make a regulation for

market prices, " in the preference of those experienced men,”%

In another verse he sdys:

“Let (the king) fix Eﬁ. rates for) Em.@ﬁnrmmn .wua -sale of m.:
Mmm.ﬁhwﬁmw__pn mooam. having (duly) considered whence they come

er they go, how long they have been Kept; the b “
and the (probable). outlay.”™® - i ’ (probable) proft

In Kautilya, we ,muu, Emn.,. :

The superintendent of commerce shall on consideration of outlay,
the @cmﬁ:w manufactured, the ‘amount of toli, the interest on
outlay, hire and other kinds of accessory expenses; fix the price

34, Colebrooke, op. cit.,, at 333,

35. Ibid.

36. Ibid,

37, Ibid,

38. Manu VIII, 402 at 324, R
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of such mechandise with due regard to its having been manufactured
ong ago or imported from a distant country,’®®

The Narada Smriti, however, introduced new considerations in the
fixation of prices:

“1t is for the sake of gain merchants are in the habit of buying and
selling merchandise of every sort for profit. That gain is,-in propor-
tion to the price, either great or the reverse. Therefore, shall
merchants fix just price for the merchandise, according to the locality
and season for the merchandise, and let them refrain from dishonest
dealings. Thus (by adhering to these principles) traffic becomes an
honest profession.” 1t

On Narada's approach R.N. Saletore observed that :

“The question of equity was, thus, considered important especially
by Narada, so that it might not ultimately harm the consumer, who
is after all the last and real person to be affected by prices. It was
well-known to Narada that merchants have their ingrained habit
of dishonesty in their dealings, as their sole object in all transactions
is only profit. That is why he emphasized that they should refrain
from dishonest dealings and fix what may be called in modern term
a fair price.” 1

The traders were required to adhere to the prices so fixed. Those who
tampered with the prices were to be fined. According to Manu, a “man
who behaves dishonestly to honest (customers) or cheats in his prices, shall
be fined in the first or in the middlemost amercement,”®

In order to check profiteering, the limits of profits were also fixed.
Kautilya says that: _ '

“The superintendent of commerce shall fix a profit of five per cent
over and above the fixed price of local commeodities, and ten per cent
on foreign produce. Merchants who enhance the price or realise
profit even to the extent of half a pana more than the above in the

1992 L REGULATION OF MONOPOLIES 113

C. wom.:_mmcz,cm. ow..__.nn Trade Practices

Ancient Hindu law alse condemned certain other trade practices which
distorted competition or which were harmful to consumers. Predatory
practices such. as sales below cost were punishable. For instance, the
Code of Visnu provided that illegal combination by traders to cut prices
to the detriment of .a competitor, was an offence, which was punishable
by the highest amercement.s The same punishment was to be awarded to
cach individval seller.®® According to Kautilya, any conspiracy on the
part of businessmen to prevent sale of merchandise or to sell or purchase
commodities at higher prices, was punishable by a heavy fine of 1000 panas.1?

The practice of hoarding was also outlawed. Kaultilya says that “‘autho-
rised pérsons alone shall collect grains and other merchandise. Collection
of such things without permission shall be confiscated by the superintendent
of commerce.”®

For unfair trade practices such as deceitful or misleading representa-
tions, the liability was both criminal as well as civil. Thus, in Kautilya, we
find that !

“When a trader sells or mortgages inferior as superior commodities,
articles of some locality, as the produce of a particular locality,
adulterated things, or deceitful mixtures, or when he dexterously
substifutes other articles for those just sold, he shall not only be
punished with a fine of 54 panas, but also be compelled to make
_goods the Joss,”’40 :

Misrepresentations of various forms were also decried. Narada provided
that “when a man shows one thing, which is faultless (to intending pur-
chaser) dnd (afterwards) delivers another thing to him, which has a blemish,
he shall be compelled to pay twice its value{to the purchaser) and an equal
amount of fine,'0

Dishonest dealings in weights and measures were also censured. Says
Kautilya: “Middlemen who cause to a merchant or a purchaser the loss of
1/8th of & pana by substituting with tricks of hand false weights or measures
or other kinds of inferior articles, shall be punished with a fine of 200 panas.
Fines of greater losses shall be proportionally increased commencing from

sale or purchase of commodities shall be punished with a fine of

. o . o 200 5L Says Manu: “All weights and measures must be duly marked,
from five panas in case of realising 100.panas-upto 200 panas. , pands Y , § Y

.
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45. Vishnu V, 125 at 35. -

46, Visnu V, 126 at 35,

47, Kau IV, I, 205 at 232; Yaj II, 249-230.

48, Kau IV, II, 206 at 233, '

49, Kau IV, V, 205 at 232-33; See also Yaj II, 245-46.

50. Narada VIII, 7 at 148; Yaj. IL, 257. See also Yaj, I, 249; Yaj. 1I, 250 (punishment
provided for imitating article)

51, Kau IV, II, 206 at 233.

Fines for greater enchancement shall be proportionally increased.”#

. 40, Kau IV, II, 207 at 234,

41, Narada VIIL, 11-12 at 149. Sce also Yaj II, 256.

42. Saletore, op. cit., at 441,

43. Manu IX, 287 at 393; Narada VIII, 4-8 at 147-43.

44, Kau 1V, II, 206, at 233; Yaj II, 255; Colebrook, op. cir., at 334.
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and once in six months let him (king) re-examine them. ]
Adulteration of commodities was an offence. According to Manu,
for adulterating unadulterated commodities. . . the fine is.the first (or
lowest) amercement.”5 Adulteration of grains, oils, alkalies, salts, scents
and medicinal articles with similar articles of no quality was punishable with
a fine of 12 panas.5 .
. Furthermore, punishment was provided for conspiracy to lower the
quality of the works of artisans or to obstruct their sale or purchase.’

JII. ADMINISTRATIVE MACHINERY

Regulation of trade combinations, prices, profits arid certain trade
practices by the state, suggests that the government was expected to mx_onomwo
effective control over trade. This sort of intervention by government
required the existence of an efficient administrative machinery. In the
Arthsastra we come across information about a number. 6f “State officers
who were responsible for the regulation of trade and industries.5® One
such officer was superintendent of commerce, who was responsible for
ascertaining the question of demand and supply and rise or fall in the price
of various kinds of merchandise and products. The sale of commodities
was thoroughly controlled by the superintendent . of commerce, who had
always to be alert to prevent all sorts of deceptions: and conspiracies on the
part of merchants. His functions were designed to protect - the. public
against unfair dealings’ by tranders. o

CONCLUSION

This essay has been an attempt to examine the extent of the monopoly

problem in ancient India. Our brief study reveals that the Hindu jurists

were well aware of the problem. It is beyond doubt that trade and commerce
had reached a developed state in ancient India, and monopolistic organisa-
tions of definite forms wers a common occurrence. The Hindu texts there-
fore provided the legal framework to regulate activities of 'such organisa-

tions. Trade practices and trade combinations received marked attention.

Particular emphasis was given to the control of prices. Not only were prices
regularly fixed, but limits to profits were also set. For effective enforcement

$2. Manu VIIL, 403 at 324, See also Visnu V, 122 & V, 123 at 353 Yaj. 10 247, 244;
Vasistha, XI¥X, 13 at 97, IR

53, Manu XX, 286 at 393. See also Manu YIII, 203 at 290, Manu XTI, 50 at'440.

54. Kau IV, II, 206 at 233, See also Kau II, XTI, 84 at 86; Visnw V. 124 at 35; Yaj.
11, 248; supra note 49 and accompanying text. o

55. Kan IV, II, 205 at 232,

56. Kau II at 435-165.

57. Xau IT, XVI, 98 at 104,
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of regulations, Hindu texts provided for civil and criminal sanctions as well
as for appropriate administrative machihery. The main purpose of such
measures was to protect other traders, nltimate consumers and prevent any
Jikely harm to the people in general. The Hindu law givers were against
excesses of human greed, hence they directed their efforts to keeping business-
men and even the state within.the bounds of Dharma.
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'OZONE PROTECTION : BEYOND THE MONTREAL
PROTOCOL :

GURDIP m_zm.m*
1. INTROUUCTION

ON SEPPEMBER 16, 1987, the Montreal wnoﬁoaop on substances that
Deplete the Ozone Layer was signed.t It entered into on.oa on lst umHE.mQ
1989 having been ratified by the countries whose .nou._.c_m& oonmﬁn.nu:ow
of Ozone-depleting substances represemted .Qco-apm&m of the ow:Bw.S
world total. The coming into force of a major ousmon.ﬁmngﬂ. treaty, with-
in ffteen months of its being opened for signature, is something o.m Sno&.
It reflects the seriousmess with which povernments and the public consi-
dered environmental protection, o .
" The Montreal Protocol s an. international m@.ﬁaﬂoﬁ.iﬂﬁ# imposes
linmits on the production and consumption of mroB_omHm believed to be des-
troying the protective layer of ozone that 96:&2... the oE,.E.. The w_..ouﬁ-
col constitutes first step toward successfully attacking the Em:._.momi ﬁm:._:-
cal, economic and scientific barriers that have n._oQEo& previous environ-
mental agreements and may even point the way to a new era of _E,Q:m.
tional co-operation in protecting the global environment from other poten-
tial catastrophes. Unfortunately, the wunoﬁonoy. nm.HEon be Sm&am as a
definite solution to the problem of ozone %Emaou. inasmuch as it does H.S_m
completely ban the production or use of chemicals suspected of destroying
0ZOTE. .

The present paper reviews the advances in internmational environmental
law that culminated in the Montreal Protocol, m.umaanm the control mecha-
nisms of the Protocol and projects its loopeholes. mﬁm:ﬁ. the paper en-
deavours to point out the ways to use the protocol as a basis for the deve-
lopment of new mechanisms to protect the global environment.

II. THE OZONE DEPLETION PROBLEM

The “Ozone layers” which exists in the earth’s stratosphere at an atti-
tude between 12 and 50 Kilometers is a concentration or layer of the ozone

molecule2 The primary function of the ozome layer is to absorb incoming-

ultraviolet rays from the sun, thus Eﬁo&n@.@g\aﬁﬁ. The wOn.EmsO:
of ozone atoms is a relatively simple wHOnnmm“.:.. requires only the Eﬁnmﬂ
tion of ordinary oxygen and ultraviolet Hm&mum: .m..o..n. the sun. ﬁﬁoﬁ.ma
natural chemical reactions dependent upon variations in sun strength am

* Reader, Faculty of Law, University of Un:M. _WQE.
1. 26 Taternational Legal Materials 1541 (1987).
2, Paul R, Tourangeau, The Montreal Protocol on Substances that Deplele E.o O,woww
. H_.pw.ﬂ .- Can it keep us ali from needing hats, sunglasses and Suntan Lotion ?
Hastings International and Comparative Laew Roview 511 (1988),
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the amoeunt of oxygen in the atmosphere, stratospheric ozone is continually
produced and destroyed.

Scientists formerly presumed that there was constant level of ozone in
the upper levels of the atmosphere, where oxygen is abundant. But, as
- early as 1979, speculation occured that the “ozone layer”, a relatively thin
layer of gas in the stratosphere, was subject to depletion.? Only eleven
years later, researchers reported a hole in the ozone layer over Antarctica.
Although the size of the hole in the ozone layer varies seasonally and with
weather patterns, recently released data has sparked fears of wider deple-
tion than originally postulated.

The- decrease in the stratospheric ozone allows more ultraviolet radia-
tion to reach thé earth’s surface, Experts estimate that for every one percent
depletion of the ozone layer, there is corresponding two percent’ Increage
in the amount of ultraviolet rays that reach the earth’s surfacet Ulira-
violet rays cause damage to our health and environment and excessive ex-
posure to these rays can be devastating causing increased cases of skin
cancer, .cataracts, retinal deterioration, and possible deterioration of the
human imnrune system. Tle environmental effects of increased ultra-
violet rays exposure may include significant decreases in agricultural flelds,
and unpredictable alterations in whether and precipitation patterns.S Fur-
ther, the ozone depleting compounds are believed to contribute to the
global greenhouse problem, in which gases absorb reflected ultraviolet radia-

tion, retain heat, and thereby slowly increase the earth's ambient tempera-
ture,?

The prime suspect in the ozone layer’s destruction appears to be chlorine
Chlorine destroys stratospheric ozone by “stealing” ozone’s third oxygen
atom, Phe result is a free oxygen atom and a highly reactive radical, chlo-
rine monoxide, a compound just as destructive as the chlorine element itself,
High levels of chlorine are in turn thought to be the byproducts of chloro-
fluorcarbons, industrially produced synthetic compounds of varying types
and memerous applications, Commercial production of CFC’s as refri-
Berants began in 1931 and, by the end of World War II, scientists had dis-
covered CFC’s remarkable propellant properties as well. Currently, CFC’s
are also used as blowing agents, Both non-toxic and non-lammable CFC’s
have proven ideal for industrial used because they are chemically inert, In
other words, they are immune to decomposition or oxidation in the atmos- - -
phere. It is-this ability of CFC’s to withstand quick destruction that makes

3. M. Mojina and F.5. Rowland, Stratospheric Sink for 0:53::085&_5:2 : Chlo-
rine Catalyzed destruction of Ozone, 249 Nature 810 (1974),

A.Q_nm&r me_ns. QH.E,}n:onHoanOnoamﬁommﬁ.ﬂ_ Increase, New York Times, 20
March 1988 at Y1, Col 1. - .

5. Ibid, at Y 17, Cols. 4-5,

6. Ibid, Tl

7. Paul R. Tourangeau, supra, nole 2. '

8. Comment, The Montreal Protocol Conironting the Threat to the L

, arth’s Ozone
Layer, 63 Washington Law Review 997, 1000, n. 21 (1988), o
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them so cnvironmentally damaging. Instead of being destroyed in the
lower atmosphere, these chemicals rise to the stratosphere where they
slowly decompose in the sunlight giving off deadly chlorine atoms. In
addition to their ozone depleting capabilities, CFC's -also contribute to
global warming by absorbing energy that is normally emitted back::into.
the stratosphere. Accumulated in the atmosphere, these gases create a
- vigtual blanket around the earth’s surface, resulting in an ‘atmospheric tem-
perature rise known as the “greenhouse effect.” .

Because of their two-fold capability for assaulting the carth’s atmos-
phere, CFC’s clearly pose a threat to the global environment, * The prob-
lem becomes more complex because CFC’s are produced and used all over
the world, vet the damage is oceuring where we can be almost certain that
no CFC’s are being produced an Antarctica. o .

Another suspect in the ozone layer's destruction is bromine. -Like
chlorine, bromine also destroys stratospheric ozone by “strealing” ozone’s
third oxygen atom. Halons have brominé as part of their chemical - makeup
and are widely used in fire extinguishers.

The correlation between the presence of these compounds in the stra-
tosphere and ozone destruction can be illustrated by the Antarctic “ozone
hole”. A study of this phenomenon establishes the clear relationship bet-
ween chlorine, bromine, and ozone depletion.? Scientists testify -that they
fear for their health when studying the ozone hole in Antarctica because of
the amount of ultraviolet -B radiation (UV-B) that they are exposed o0

L. ACTIONS TO PROTECT THE OZONE LAYER

International envirommental law possesses certain mechanisms to pro-
tect the ozone layer. :

1. Trail smelter Arbitration

In 1941, Trail Smelter Award provided the first recognition of a State’s
responsibility for pollutants it could not control within its boundaries.
The arbitral teibunal that heard the case declared:

n

...... no State has the right to use or permit the use of its: tersitory
in such a manner as to ¢ause injury by fumes in or to the tetritory
of another or the properties of persons therein, when the case is of
serious consequence and the injury is established by clear and con-
vincing evidence.”™ . .

w

at A 1 Col, 1 (1987). A
10, Sullivan, Ozone Hole Raising Concerns for Scientists® Safety, New York Times, at
Y 9, Col. 1 (1987). C
Trajl Smelter Case (U.S. Vs. Canada), Il United Nations Reporis of H.Eagm:o:»_
Arbitral Awards 1907 at 1965 (1941), o .

-
—

Petit, Scientists Say Ozone Hole Growing Over Antarctic, San Francisco Chronicle, .
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The Trail Smelter Award has established that States had the right to be
free from established imjury of a serious comsequence. However, what
establishes an injury of a serious consequence has not been defined.

7. Stockholm Conference
On 5th June 1972, the United Nations responded to the chatlenge of saving

~ the planet by sponsoring the United Nations Conference on Human Envi-

ronment. .At the conference, the States teared apart the narrow mnotions
of sovereignty and jurisdiction te collectively rtesolve complex issues of
environment and development, The conference produced a Declaration
which, infer alia, confers responsibility on States to cnsure that activities
within their jurisdiction and control do not cause damage to the envirom-
ment of other States or of areas beyond the Limits of national jurisdiction.
This opened the doors for further developments to control the depletion
of ozone layer.

The Stockholm conferemce also led to the cstablishment’ of United
Nations Environment Programme (UNEP) which is based on the theme
of ecodevelopment. Only four years after its inception, UNEP identified
ozone depletion as one of five arcas deserving of priority treatment}? In
1985, UNEP organized the conference of Plenipotentiaries on the Protec-
tion. of the Ozone Layer in Vienna,®® The conference produced a treaty,
the Vienma Convention for the Protection of the Ozone Layer."

The Vienna Convention for the Protection of the Ozone Layer contained
1no substantive provisions, However, it was combined with the resolu-
tions from the confesence to create a framework for the Montreal Protocol. <
For instance, the Convention included a resolution to convene a series of
international workshops on both short and long term strategies to control
equitably global production emissions and uses of CFC’s taking into account
the particular situation of developing countries as well as updated scientific
and cconomic research.l® Participants alse authorized UNEP to convenc
a diplomatic conference, if possible in 1987, for the purpose of adopting
such a protocol’® The Convention also imposed obligations on signato-
ries to exchange research, co-operate in the formulation of standards, and
adopt domestic legal or administrative measures to protect human health
and the enviconment from ozone depleting chemicais.” The Convention
also includes a dispute resolution provision, but there is no express obliga-
tion for signatories to arbitrate before litigating claims in the International

12. Pamela Wexler, Protecting the Global Atmosphers, 14 Maryland Journai of Inter-
national Law and Trade 1 at 6 (1990).

13. Proceedings of the Governing Council at its Thirteenth Session, United Nations
Environment Programme, 47 Doc. UNEP/G.C. 13/16 {1985).

14. Vienna Convention for the Protection of Ozone Layer, reprinted in 26 International
Legal Materials 1516 (1987).

"15. Ibid., £523.

16, Ibid.
17, Ibid.,, 1529-30.
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Court of Justice’® These provisions, while only a first step, Eoﬁ.m&. the
baseline for future negotiations. Given the lack of any effective environ-
mental law precedents, the Convention must be praised for achieving a

new level of-co-operation. More importantly, the drafters who met in

Monireal came equipped with the knowledge of the Convention’s deficien-
cies. Thus, once the groundwork was laid in Vienma, the participant
nations were qualified to conclude an accord that would address the most
obvious limitations in previous international negotiations an absence of
both substantive controls and incentives that encouraged full participation
by the global contmunity. .

3. Montreal protoco}

Efforts to obtain an international protocol finally succeeded on 16th
September 1987 when the Montreal Protocol on Substances that Deplete
the Ozone Layer was signed® The Montreal Protocol entered into force
“on Ist January 1989 having been ratified by the countries whose combined
consumption of ozone depleting substances represented two thirds of the
estimated world total. The coming into force of a major envirommental
" treaty, within fifteen months of its being opened for signature, is smoething
of record. It reflects the seriousness with which governments and the public
considered envirommental protection.

The Montreal Protocol is an international agreement to globally reduce
the emission of substances known to harm the ozome layer. It contains
clear measures which impose obligation on States parties to reduce produc-
tion and consumption of ozone depletion substances, co-operate in deve-
loping alternative substances, and prohibit to restrict trade i these Evm-
tances between parties and non-parties. The Protocol follows innovative
approach to the issue of enforcement, adding imcentives for countries to
join the agreement. .

(a) Control Measures

The most important function of the Protocol is to encourage the deve-

. lopment of sale alternative substances as a replacement for the oNono.%c.Ho-

ting CEC’s and halons. Many political, environmental, and mc_m..nnme

communities believe that a complete replacement of these substamnces is the
only method of protecting ozone layer.20 I

The chemical manufacturing community- alss ™ icknowledges the corre-

lation between chlorines, bromines and ozone depletion, and explain ﬁmn

global regulation is the only way to bring about replacements BES_JG s.:.r

" a mitninum of economic displacenient. An important achievement in this

regard comprises of the announcement by the world’s largest producer of

18, Ibid.
19. 26 International Legal Materials 1550 (1987). .
20. Crawford, Landmark Ozone Treaty Negotiated, 237 Science 1557 {1987).
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CFC’s and halons, E.I dupont de Nemouts & Co., that they expected to
completely phase out manufacture of these substances by sometime near
the turn of the century.* The Protocol may successfully accomplish this
compléte replacement if its provisions effectively force manufacturers to
develop and use alternative substances.2?

The' control measures for CFC’s versus halons, are more - stringent
because these chemicals constitute the majority of emissions at this time.
The protocol calls for gradual reduction of both consumption and pro-
diction. of the controlled substances over an 8 year period, These control
measures for CFC’s demand, based on 1986 levels of consumption and
production : a freeze in consumption, and a freeze or a limit of a 10 percent
increase in production to begin by 1990; a 20 percent reduction in consuinp-
tion, and a 20 per cent of 10 percent: reduction in production to begin in
1993; and further reductions of 30 percent in consumption, and 30 percent
or I3 percent in production by 19982 These measures are fundamental
regulatory measures of the Protocol and, at best provide for final reductions

by 50 percent of consumption and production of these substances by
1998 24

Halons, most commeonly found in fire extinguishers, are chemicals having
properties similar to CF(C’s. They are regulated separately under the agree-
ment because they are currently produced in far smaller quantities and less
is known about worldwide production and use of them, They are, however,
believed to be' substantially more potent at destroying the ozone layer than
CFC’s. Halon use in mass production began in 1970’s. Because halons
have the greatest capacity to destroy ozone, they account for approximately
16 percent of Ozone depletion even though they only represent a small per-
centage of total emissions, As a regulatory measure governing halons, the
Protoco] calls for freezing consumption at 1986 levels, as well as or limiting
increase in production to 10 percent of 1986 in production.?® The Protocol
signifies no further measures or graduated reductions for future control of
these substdnces.

There seéms'to be no logic for a separate and less -stringent  control
measure for'halons vis a vis more stringent control measure for CEC's.
Halons are the most volatile ozone depleters. These are new in industrial
applications and, therefore, have ready replacements. Thus, it would be
better to subject halons to the same implementation mechanism that is
applied to : CFCs, .

21. Barneth, Ouonn..wno.ﬁnzou : The need for a Global Solution, 12 EPA Journal No. 10
at 10 (1986).

'22. Thomas, Global Challenges at EPA, Ibid, at 2, 3,

23. Montreal Protocol, Article 2.

24, Paul R, Toutangeau, The Montreal Protocol on Substances that Deplete the Ozone
Layer : Can it keep us alf from needing bats, sunglasses, and suntan Lotjon 2, 11
Hastings Interpational and Comparative Law Review 520 (1988).

25. Montreal Huho"ooo_._bqaoﬁ 2, paragraph 2,




122 DELHI -LAW REVIEW : " voL, 14

() Entitlements of Developing. Countries

The Protocol confers special status on developing countries by providing
that any party that is a developing country and whose annual calculated
level of consumption of the controlled substances is less than 0.3 kilograms
per capita is entitled to a’special status under the Protocol*® This conces-

“sion. permits developing countries to delay compliance with the comntrol

measures for 10 vears after the Protocol comes into force® Tt also pro-
vides that these parties can caloulate their base year consumption for regu-
lation by using their average comsumption levels during the period from
1995-97 inclusive, or 0.3 kilos per capita, whichever is smaller. Regular
parties to the Protocol, on the other hand, base their consumption on 198¢
levels. This provision effectively allows the déveloping countries to dmmﬁ
complying with the Protocol at a consumption rate substantially higher than
they now maintain. These concessions exist to allow developing countries
to participate in the Protocol, Thus, the provision is an important and
useful method of encouraging the participation of developing nations in
the Protocol.

The special status may be held under the Protocol as Jong.as a party is
a developing country, uses the controlled substances for their basic domestic
needs, and consumes the substances at a rate not exceeding 0. 3 kilos per
capitd per year.28 There is no provision, however, that defines basic domestic
needs, This may give rise to difficulties. It may be argued that many
uses fall under basic domestic needs. Basic domestic needs may be cons-
trued to include domestic economic needs which could cover all aspects of
the economy including production of goods for export. This would enable
the developing countries entitled to special status to use or consume con-
trolled substances in the production of goods for export.

(c) Controi of Frade with Non-Parties

In addition to the reductions in production and consumption of controlled
substances by the parties under the Protocol, non-parties should also be
excluded from trading with parties in these substances. The banning of
imports of these substances from non-parties is essential to -protect the
cconomic entities of the parties and to effectively maximize the mﬂo‘c&
emission reductions under the protocol.

The protocol bans the import of bulk substanes from don.@mnam within

one year after the Protocol comes into force.2? The export to nom-parties

is restricted by the protocol which requires that exports are calculated into

26. Ibid,, Article 5, paragraph 1.
27, Ibid.
28, Ibid.
29, Ibrd., Article 4, paragraph 1.
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that Eﬁ&mw. .oomw:vaoﬂ figure, thereby directly reducing the amount that
the party can comsume under the Protocol®

() Adjustment of Confro! Measures

The development of environmental regulatory laws mnecessitates the
existence of procedures to modify regulatory control measures.  Modification
may be necessary because envirommental regulation is based on scientific
data and research that is constantly evolving. The regulatory measures
must be flexible enough to compensate for new findings, Therefore, the
Montreal Protocol must be able to regulate new substances or meodify
regulation existing substances upon discovery of new information,

The Montreal Protocol contains mechanisms which set fortl, the mecha-
ﬁ.mmﬁm for adjusting three critical variables of the Protocol : the ozone deple-
tion rates for each substance, the consumption and production-reduction
rates for the parties, and the addition to, or deletion from the list of con-
trolled substances in the Ammex to the Protocol® It is essential that thesc
mechanisms not only exist but should also be capable of being operational.
If the adjustment mechanisms are practical and easy to use, the Protocol
can be effective even in the face of drastic changes in the ozone layer. In
case adjustment mechanisms are rigid and difficult to use the Protocol 53,
become obsolete upon the discovery of new scientific data.®

The Protocol generally requires the parties to meet and either adopt or
amend the adjusted variable® The Protocol demands that adjustment
should be made on the basis of available scientific, environmental, technical,
and economic information which is presented to the parties by a panel of
experts appointed for the purpose® If consensus cannot be reached a
two-thirds majority vote of the parties present and voting representing at
least fifty percent of the total comsumption of the parties the Protocol,
will bring the adjustment into force.’

There are, however, certain inherent difficulties with (he adjustment
measures. Production and consumption caps, once set, are difficult to
adjust and tend fo require considerable negotiation. This is because the
caps represent a large socioeconomic upheavel and artificial alteration of
market demands. Thus, while the production and consumption caps are
a mooa taol, their natural resistance to change will be problematic for any
future environmental agreement.

] .Zo»i_nwmﬂmﬁa_um the scientific uncertainty prevailing in the area of ozone
crisis, the Montreal Protocol stands on a solid scientific foundation, relying

30, Ibid., Article 3, paragraph (c).

31, Montreal Protocol, Article 2, paragraphs 9 & 10.
32. Paul R, Tourangeau, Supra, note 116, 534,

33. Montreal Protocol, Article 2.

34, Montreal Protocol, Article 11, paragraph 3c).
35. Montreal Protocol, Article 2, paragraph 9e).
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on the most modern scientific techniques available, including complex com-
puter modeling, satellite measurements and advamce atmospheric cheical
theories. Rather than adopting an all too typical “wait and see” attitude,
the drafters created a structure for fututre controls if the scientific evidence
indicates they are required. The Protocol does so by calling for parties to
regularly assess new information and to meet periodically to adjust control
measures. Thus, the Protocol not only manages current knowledge but also
demonstrates foresight and flexibility by keeping the door open for further
action if it becomes necessary,

(e) Differential Economic Impacts

The most difficult obstacle facing international environmental regulators

is the uneven distribution of costs and benefits involved in imposing inter-
.national control. While all nations are certain to be affected by the deple-
tion of the ozone layer, not all nations will be affected to the same degree.
The most significant response of the Montreal Protocsl to differential
~"economic impacts involves the exceptions granted to developing countries.
Participant developing countries now using modest amounts of the chemicals
have been allowed to increase consumption for ten years before being required
to abide by the restrictions of the accord.® Increases in developing countries

consumption will, however, be limited to a maximum of 0.3 kilograms

per capita per year. These countries currently have an average consumption
of 0.2 kilograms per capita per year.¥” To allow for export to these quali-
fying countries, producing participants will accordingly be allowed to increase
production by ten to fifteen percent. Furthermore, under the Protocoal
the parties undertake to facilitate access to alternative substances or techno-
logy to parties that are developing countries.® They also undertake to
facilitate the provision of financial assistance to developing countries for the
use of alternative technology and for substitute products.® These provisions
of the Protocol constitute inducement to the developing countries for accep-
ting the Protocol. . .

(f) The Reluctance of developing countries

The developing countries are averse to Montreal Protocol. ‘They justify
their stand on the basis of “polluter pays” and.not-“victim pays” principle.
They are not satisfied with the mere ten years grace period given to them for
reducing CFC’s consumption,” They démand positive, unequivocal and
definite assurance of compensation and transfer of technology from indus-

36. Montreal Protocol, Ardicle 5,

37, Pamela Waxler, Supra, note 12, at 13, .
38, Montreal Protocol, Article 5. '

39, Ibid.
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triatized bm:o.sm. Two of the Group of 777 three biggest potential emitters
of O.m.O,m India and China have not signed the Protocol and will not do
50 SH.EO_: a promisc of cash and transfer of technology. The third, Brazil
wmm. signed, 9.: says it will back out unless the cash is enough, H:w deve-
loping ¢ountries need adequate money and transfer of technology to become
greener. .H;.Hﬂomo payments would be tied to measures to replace CFC’s
Hro Eacmﬁ:m_ﬁnn nations treat the Proposed payment as departure from Em
polluter pays” principle, According to the industrialized States, such
ﬁmwjmunm io:E in substance amount to bribe o discourage ?omr.&:m
The EQ:ME&E& countries feel that such bribery would be risky canm:mo.
they Wwonder at which countries, and at what . sums, would it stop? The

.:a:%ﬂ.mrmn@..aocuﬁznm also point out that the issue of technology transfer
s quite tricky. . The developing countries want .mmmcnmnnnm that they will
have.access lo technology to cut their emissions. The industrialized nations
protest and contend that the technology transfer is complex issue as the
Sﬁo:anﬁ.c.m_ property of the companies is not their to dispose off, Thus, the
« developing countries refuse to accept Montreal Protocol unjess SQ_ are
assured to aceéess to alternative technology and -adequate cash to enable
them to comply with the contro] machinery of the Protocol.

a conference .ﬁuoumc_.nn_ by then British Prime Minister Margaret Thatcher
gathered representatives of 123 nations in London to, inter alia, discuss the

: mmmzn of extending the phaseout schedyles to all of the ireaty's signatories.

The participants: at’ the London meeting included China, India and the

" Soviet Union, “These countries constituted the most vocal and influential

opponents of mo,nn_n.nm”na Phaseout schedules. While the goal of the London
conference was 1ot ‘achieved, the EEC, the United States and Canada did
vow to go-beyond Montreal Protocol’s requirements and completely phase .

‘out CFC’s use by the turn of the century.

. ‘Eﬂw a@&.o.?.mw. countries on the other hand suspect that the call for
steep, immediate ‘cuts by the West is an atlempt to prevent poorer nations

from becoming .ﬁﬁ.:ﬂ.@w_ players in the global cconomy. In their view,

it is the H.ba_._mﬁm:w& world, grown rich while creating the environmental

burdens’ mmm.o&.wam. with CFC elimination, To obtain the co-operation of
the %63@.:“.8:558 Toronto conference on “The Changing. Atmos-
phere: HEﬁ_Hn.m:osm for Globai Security” was convened in 1988. The
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Toronto conference concluded with the statement that mx:oﬂnw.WO{mHDBowﬂm
to establish a “world atmosphers fund” financed in part by a levy on

fossil fuel consumption of industrialized countries to mobilize a ‘substantial

part of the resources for implementation of the action plan for protection of
the atmosphere. In 1989, international meeting of legal and-policy experts
was held at Ottawa. A corresponding “world climate trust fund” to benefit
- developing countries was proposed at the Ottawa meeting. Thus interna-
national movement to procure the co-operation of developing countries in
protecting ozone layer is gaining strength. . _

There is growing international consensus that developing countries
should be assisted in redressing conditions of underdevelopment causing
environmental disruption, The developing countries must be extended
trade, credit andfor direct financial assistance, They must be assisted in
developing and financing CFC-free industrialization. At -the London
conference in June 1990, China and India made it clear that they will not
accept any provisions that deduct the added costs of CFC substitutes from
their foreign development assistance, India and China mooted -a proposal
at the London conference which calls for the creation of an international
fund financed by the developed nations to help developing nations switch
to Safer chemicals.

The international community is confronted with, certain- challenging
questions. How can the loopholes of the Montreal Protocol be plugged?
What mechanisms shall be adopted for the transfer of technology by the
developed States to developing States? What should be the nature of the
Global Environmental Fund? Who shall make contributions and how
resources of the Global Environmental Fund shall be utilized? The Sciéntists,
technologists, economists, politicians and legal scholars must accept the
challenge to resolve the complex environmental jargon. ’

V. ECO’ 92 : THE HOPE FOR THE FUTURE

The 1992 United Nations Conference on Environment and Deyelopment
(ECO’ 92) faces the difficult task of reconciliation and harmonization of
developmental and environmental imperatives. The major aim of the con-
ference is to move environmenta) issues into the centre of economic policy
and decision making. It will focus largely on the changes we must make
in our economic behaviour to ensure giobal environmental security. The
industrialized countries must clearly take the lead. It is they who have
developed and benefited from the traditional development model that has
led to the present environmental dilemma. Moreover, the industrialized
countries are the only ones with the means and the power to effect the. trans-
sition to sustainability in our economic life. ,

There is compelling need for North-South co-operation to hammer out
universally acceptable agrecment to prevent the depletion of ozone layer.

1992 OZONE PROTECTION 127

.Mrﬂmmoﬁ EM %c:.%w&&@mmg of the developing countries in the EGO™s 92
ispensable. To accompalish' this task, the irdustrialized o
oC ] ,. the indusirialized  countri
must take concrete measures to make available to the developing no_._zﬁmwnw
M%cnwmm M%,omﬂw_u_w mcum._wa, the environmentally sound technologies ﬁ.ﬁ_
: i les in the evolution of measures desig rovi
additional financing to enabl i e 1o partcimate i
¢ _developing countries to ici i
: cnable_developi participate in global
environmental co-operatién and to join in actions designed to alleviate m_o&m_

- risks especially the depletion of ozone layer,

i
i
i
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VALIDITY OF INTER-RELIGIOUS MARRIAGES
UNDER HINDU LAW

Dr. (MRrs.) POONAM PRADHAN SAXENA®

A VALID marriage gives rise to many rights and obligations te the parties
vis-a-vis ecach other, besides conferring legitimacy on children of this wed-
lock. The laws of marriages in vogue in India can broadly be classified in
two categories. On the one hand is the Special Marriage Act, 1954, secular
in character, ailowing every Indian citizen' to avail of its provisions, and
on the other are the traditional Jaws based on religion.*

The Special Marriage Act, 1954, which replaced the Act of 1872, with
the same name was passed with the twin object of facilitating inter-religious
marriages and to govern family relations of the parties married under it.
The Act made it possible for parties to marry each other without having
-to renounce their religion as had been the case earlier under the 1872 Act.
It also permitted monogamous couples married under their fraditional
religious based laws, to register their marriage under it, and thus benefit
from its provision for succession and divorce.

In a case recently decided by the Kerela High Court,? an extra ordinary
question arose, as to whether inter-religious marriages can also be solemnised
under the Hindu Marriage Act, 1955. In other words, can a marriage
between a Hindu male and a Christian female be governed by the provision
of the Hindu Marriage Act, 1955; an Act which concerns with marriages of
persons belonging to one religion only, The facts of the case are that
one Adichan Nadar, a Hindu by birth obtained certain joint family
properties on partition. His son, Karunakaran Nadar, a Hindu by birth,
married Marlya Augustina, a christian lady on 26-5-1955 according to
Christian rites in a Church. He later married Mariya (the same lady)
according to Hindu form. On 2[-5-1973, his daughter, born of this wedlock
married the second defendant at the C.B.I. Church according to Christian
rites. Shortly before it, on 13-3-75, Karunakaran. executed a gift deed (in
lieu of dowry for the marriage of this daughter) of a portion of this property
(in the capacity of an absolute owner) in favour of his daughtet. The
daughter however could not get possession of this property; and the gift

though valid, was later on cancelled by Karunakaran himself at the insistence -

and pressure of the other family members. The sons of Karunakaran
contend, that they being coparcenors angd the-property being the joint family
property, their father is incompetent to execute a gift deed of the same, for
the simple reason that it is not his exclusive property and he is simply its
manager or karta. Further, even if as Xarta, he is empowered to gift a

* JLecturer, Law Centre-I, University of Dethi, Delhi-110007.

1. Irrespective of their religions.

2. The Hindu Marriage Act, 1955. The Muslim Personal Law ; The Parsi Marriage
and Divorse Act, 1936; and the Indian Christian Marriage Act, 1872,

3. XK. Devabalan v. M. Vifayakumari ; AIR (1991) Ker 175,

An view of thé worth -of the
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1. What _.w.ﬂﬁ status of this
1955;: -

2, Are mrn..o.wu_n_nmn born of this wedlock along with their mother (wh
Temains ‘a Christian) are members of & Hindu joint family; and M{ :
mmﬁ.a.zzwwm_d the sons of Karunakaran, nm@manosoaww&r r.ob.
.H.E.:.‘_m”w;. Interest in the joint family property with him. o

marriage under the Hindy Marriage >or

The _os.o..n court helds

ar ’ < ;
K Cumuﬁm..u.mﬂ and Mari a,; Hﬂm.—.ﬁﬂm.wmﬂm.ﬂ and his S0ns are not mmDQCw. the
2

-therefore is valid,

_ O.u ,m@@w&_.zﬁ High Court reversed this decision and helds
Mwﬂmﬂﬂ%oﬁﬁsogv ﬁwEu.mmeu and Mariya is valid under Hindu law, and
1 (5ons) are to be treated as members of Y
belonged s o) coparcencry; the property
1€ Coparcenory, the father was only the mana
1ged e Coparc ] . ger of the K
.of this Hindu joint family having restricted right of alienation., With Homwmww

to the question, whether the Karta had exceeded the powers w,

o the q hile executin
he gift, the case was remanded back to the lower court to judge its manaomow

total and the gifted property,
¥ Important as it raises two pertinent issues

that the

,;oaa&mmonmmmx:oan_
namely : o

I. Cana <EE.E.mnnmma be solemenised b i
: . etween a Hind -Hi
under the H.m.Sm: Marriage Act, 1955 9 v anda non-Hindu
N,.., .O..m_u.m .m.m.uac,.Emb and a Christian woman form a Hindu Jjoint family
.§E their ..oE_.%.o:. Will their sons be coparcenors having interest
in the m..mnz_u.\. property by birth?

| Wo& Em m:omaou.m.iﬂm answered in the affirmative by the High Oo:i. )
egarding the, first’ question, it s noteworthy, thit the defendants had
sought to prove that Karunakaran himself had embraced christianity;
¥

‘changed his name. to Yesudasan and married Mariya i isti
. et ariya in Ch i
the help of a marriage certificate. ¢ o the aony ot

not mzﬁﬁnsn to prove that he was a
. by z.ﬁ_.n_o.cn on Ew factum of this

This alone according to the court was
Christian, but no opinion was expressed
alleged ‘marriage,

4. dbid, avp; 177

5. Kp 18t
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ognon:mmouimmﬂoroE_,:ﬁ,wcdmn@ﬁmnaﬂ.aw&mmmvn.n.woﬂ,:nn ,c:_ama zuo
Hindu law as, valid as if, this was the-only form of marriage the parties had
undergone into. . PR R .

‘, .‘ : A.wn.nocn,m attention was invited to a large number of o,wm.mw.»;rn m:&:
texts and the present Act, i.e. HMA for considering the validity of inter-

. It-was totally. ignored and- pever.considered at any.stage. Their whole

_ religious marriages under the Hindu law. The Hindu Marriage Act (HMA)

was passed in 1955 and came in-force on 18tH May’ 1955. .,b,rm.‘ﬁEw.Emﬁmmn
was solemenised shortly thereafter, its validity should be seeén in light of the
provisions of the HMA and not in context of the old Eumc. lay and :Gmo.
.Emwﬁa decisions® which themselves have -been repealed” with the passing
of the Act. D T L

As is evident from the preamble of the Act; it amends and non&mmm _.ms
relating to Bmi:m_mm among ‘Hindus’, and will therefore-have no application
where oné of the parties to the marriage is a non-Hindu.? ‘..mh.nna:o.ﬁ Sec. 5
while prescribing the conditions for the validity of a' Hindu marriage lays
down— ,

2

“A marriage may be solemnised between any two Hindus. . L

The learned judge observed,! while differing with the .ms?ﬂsm Goﬁw
judgement in Yamuna Bai Anant Rao Adhaw v. -Anant Rao Shiv Ram Adhaw,X
that— :

“wSec, 5 is only dealing with the requirement for a é:.a,.n.umimmm
" ‘between two Hindus and it has no relevancy in considering the
" question whether a marriage between 4 Imumﬁ.ﬂﬁn and a- n_..ﬁmcm:

female is a valid martiage”. , . .

Sec. 5 according to present judgement, therefore has no applicability

in these cases. L o o
" It'js submitted that S.5 deals with essential conditions relating to the
validity of a Hindu marriage and the opening words demonstrate that being

6. Seinapatti i i . Mrs, Ailean Anandrac Chitiiavis v,
'6. Seinapatti v, Seinapaiti. AIR (1932) Lah, 16; Mrs. a
A.S. Chitnavis, AIR {1940) Nag. 195; Rafammal v, Mariyammal, AIR .Cc..m.S Mys.
302; Muthusami Mudaliar v. Masilmnani, 33 Mad 342 (A) .

7. Even before the passing of the HMA, in 2 large number of cases it im..m held, that
. . inter religious marriages are not valid under Hindo _mi. See; In re E.:.EE__. LL.R.
10 Mad 218, at P, 211; . o o

‘Budarisa Rowther v, Fatima Bi, 26. M.L.J., 260 at p. 268 ; A marriage wngmn: a Hindu
and a Mohemmedan cannot be recognised under Hindw law. wm. ~.ﬁi§&n€m§. ﬁw:u
-1 1.R. 40, Mad. 1030; A marriage between a Hindu .mun a Christian with Hindu
L rites is void. S o ) o i
8. Gour, “Hindu Law of Marriage and Divorce” (1973} p. 60-Ganapati H.«mn. m._zm.a Law
p. 404, ' , . 5
g, at p. 181, , o
10, AIR (1988) SC 644, -
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Hindu, is a pre-requisite for marrying under it. Consequences of violation
of different clauses of Sec. 5 are given in Sec. 11 and Sec. 12." Only where
the marriage is in conformity with Sec. 5, the parties to it can. avail of the
matrimonial and other ancilliary remedies available to them, under the
Act,™ such as divorce, maintenance alimony ete. All these sections!®
form a scheme and none of them is applicable in isolation, '

One wonders, how can the marriage be under the HIMA, yet outside the.

application of its basic scctions. What will be the status of such & marriage
if it contravenes any of the clauses of Sec.5. If a Hindu male, having a
Hindn wife marries a Christian female, the marriage though bigamous and
prohibited under Sec.5, will nevertheless be valid and not void, as according
to the judgement, Sec.5 has no applicability to such cases. Further, if itisa
marriage under the HMA, the matrimonial remedy of Divorce will aiso be
available to either of these parties, ie. both the Hindu husband and the
Chuistian wife. According to Sec.13(1)(i), if the husband ceases to be a
Hindu and converts to Christian faith, it will be a ground for divorce availa-
ble to the Christian wife. What a preposterous situation, that conversion
to one’s spouse’s religion, will afford the non-converting spouse a ground
for filing a petition for divorce. Such an anamolous situation was never
intended by the legislature and therefore to bring such marriages under the
HMA in itself js incorrect. Even if for argument sake we accept that a
marriage between a Hindu male and a christian female is a marriage under
the HMA, another question will arise, as to how this marriage should be
solemnised? This question is extremely important as a marriage under the

HMA, has to pass a dual validity test, Firstly, it must have been solemnised

validly as then only it can be termed as a ‘marriage’. Once it passes this
test then its conformity has to be seen in light of Sec. 5.

_ As is evident both from the authorities as well as precedents, the parties
are not competent to evolve their own ceremonies of marriage** Perfor-
mance of mock ceremonies or incomplete ceremonies will not make a man
and a woman, husband and wife.* According to Sec.7, for the solemnisa-
tion of a2 Hindu marriage, the customary rites and ceremonies of either

_party to the marriage may be observed,®® and where it includes Saptapadi,

the marriage will be complete and binding on taking of the seventh or the
final step jointly by the couple. So it visualises ceremonies, which may not
include saptapadi, yet such marriages will be valid. If we follow the decision

.given in the present case as correct, then the customary rites and ceremonies

which are to be observed in this marriage can be of either the bride’s commu-
nity or the bridegroom’s; and as the woman happens to be a Christian,

11. See the Hindu Marriage Act, 1955,

12. thid. ] : -

}3. Mandakani v. Chandra Sen, AIR (1986) Bom 172; Bhau Rae v. State of Maharashira,

 AIR (1956) 8.C, 1564;Kanwal Ram v. State of H.P:, AIR (1966) SC. 619. vl

14, Dr. N.K. Mukerfi v. State, AIR (1966} All 489, ’ s '

15, Laxman Singh v. Keshar Bal, AIR (1966) M.P.) 166.: See Mulla, ‘Principles of Hindu
Law, 15th Ed; by S,T. Desai (1982) p. 741, R




Su_,:_‘ umrm:&éwmﬁmﬁ.:.: <or_..E
even if the H.nmimmm is performed in accordance <...E.p the customary rites
of the bride’s community, i.e. Christian rites, it will be a valid martiage
and a marriage under the HMA. Similar will be a case, where a H.W.uac
boy marries a Muslim git]l according to the ncmﬁn_md\ rites of the .z_._m:Em.
Though it is & marriage solemnised under classical muslim law, it will _u.o
treated according to the judgement a marriage under the H.;\b?. Can this
absurd. corollary, which follows from this judgement be sustained. The
answer will definitely be in the negative.

The learned judge further observes!®

* it is customary among the Hindu Nadar community
e e . ! . T ¥
in Travancore to enter into marriage alliances with Christian women’

It is submitted that after the passing of the HMA, custom has _umo_m
abrogated for all purposes éxcept where it has specifically _un.nm anﬁna.
under the Act. Provision has been made expressly for w:.mﬁm::nm the exis-
mzw, customs in Sec.5 (iv) & (v) (which refer to a Emnnmmo.ggonm_ .go
Hindus, and according to the judgement is inapplicable to E.mnn.«n:mﬁo:m
marriages), Sec. 7 which provides for ceremonies for the monEEmm_coH_ of a
Hindu marriage; and Sec.27, i.e. customary n_?on.nn, but which again refers
to marriage between two Hindus. . .

An analysis of the above provisions show that _uw. no mz.mﬁnw of ima-
gination can one conclude that intér-religious marriages are marriages
covéred and valid under the HMA. The HMA allows marriage only
between two Hindus and any other interpretation to it is neither feasible nor
~was ever intended by the législature, . . , .

On the second issue, the court held, that all the children of this couple
are ‘“Hindus' and the sons are coparcenors having an equal right over the
property; the family was a joint Hindu family, and the Karta therefore had
no absolute right of disposal over the property. :

One is confronted with two questions while going through the .?ama.BmB
on this issue. Firstly, can a Hindu man who is married to a Orzmﬁmmb‘
woman according to the Christian rites (or even for E..mwa.oa m.mwﬂ assuming
they also married under Hindu form) form a Hindu joint family m_oum with
their Children? Secondly, can one say with precision, that all the oEEH.o:
of this wedlock will necessarily be Hindus and the sons nmﬁm.ﬁnmnoﬂm.w With
H.mmuanﬁ to both the questions the correctness of the judgenent is doubtful.

The religion of a child is determined at Enﬁimngnw.mm .Em parents profess
the same religion. It will be in all such cases the religion of its parents.

16. Ibid at p. 180.

17, Sec. 4 of the Act says: . . .
Overriding effect of the Act : Save as otherwise expressly provided in this Act— ]
{a) any text, rule or interpretation of Hindu law or any custom or usage as part o

that law in force immediately before the commencement of. _.Em Act shall cease to rmé.

.nm.onnizrna%oﬁ“omnwapzo:oﬁanwuB&m.moumm,.EmaoEz%Pnr:
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Where only one parent of a child is or was a Hindu, it will be regarded as
Hindu if ‘1 is brought up’ as 2 member of that Hindu parent’s tribe, commu-
nity, group or family.’® The term parent also signifies parents who were
parties to & valid marriage.
The term “if brought up’ as a Hindu indicates that the religion of such
a child ¢annot be determined at the time of its birth and has to be seen at
a later stage in context of his upbringing. Accordingly, such a child will
not be and cannot be called a Hindu, when heis born.  Since the coparcenory
rights vest in 4 son by birth they cannot be vested in a child, who at birth
is not 2 Hindu, but can be called a Hindu later if and only if he is brought
up as a Hindy.- . A coparcenor is a coparcenor by birth,’® unless he is intro-
duced into the family by adoption, which again is regarded as the child’s
second birth, in the adoptive family.20 , : s
. A Hindu male can form a Hindu joint family, only with a Hindu spouse
and Hindu children. Though the head of the family, he is incompetent to
form a Hindu joint family with a Christian wife and children, whose religion
is to be determined at a later stage and is contingent only on their being
brought up' as- Hindus, ¥
. With utfnost respect and considerable amount of distress one is forced

to mszF. that the judgement does not seem to be correct, as a whole, on
Jboth.-the ‘isswes involved. '

Where .Emem% on one point is clear and certain, the Jjudges should not
make it ambiguous. They have to proceed within the framework of the
Act, and should not therefore take a contrary stand, and lay down incongrous
propositions not admitted by law. Reliance on the old repealed law, while
ignoring the present legal position is again unfortunate. Though the entiro
Tudgement necds a reconsideration, the present case highlights the precedents

.vn_.moﬂnmmbmubonno_.o:mim:bmnomﬁ& En_.EmmEmE:rn next opportu-
nity is accorded to the judiciary in future to remedy it, ..,

18. J.D.M, Derrett, ..??n.&:a:_o: io Modern Hindu Law’ (1963}, p. 19-20; Mulla,

- ‘Principles.of Hindu Law' 15th Ed; by 8.T, Desai, (1982) p. 682; Gour, ‘Hindu Law
of Marriage and Divorce*, (1963) p. 62°T. Mahmood, ‘4 study of the * Hindu Marviage
Aet, 1955 (1980) P. 31; See also, Lingappa Goudan v. Esudason, LL.R, 27 Mad 13,
the plaintiff was not regarded as a Hindu as his mother was a Christian, = "

19. Mulla, ‘Principles of Hindu Law’ 15th Ed,, by 8.T. Desai (1982) p. 289.

20. Sec. 12. The Hindu Adoption and Majntenance Act, 1956,
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THE Qmmeﬂ}h Assembly of the United Nations m&ovnnn_ 50 United
Nations Convention on the Rights of the Child (hereinafter referred to as
the Convention) in November, 1989. This signifies a universal concensus
on the principles related to children. It is true that the realisation of those

,?EQE& is a far cry as the Convention has yet to come into on.nn and even

when it does come into force, it automatically does not secure ‘the rights of
the children. Much more than mere ratification or accession by the member
states is required for achieving the aims and objectives of the Convention.

In addition, one may peint out that an international oosﬁbron even

after coming into force does not have the force which a municipal Jaw has

on enforcement. But it will be useful to acquiant ourselves 35 the rights
of the child enshrined in the Convention for three reasons.:. Hu:mn much
of the business of nations and corporations are conducted in ways. which
are carefully designed to satisfy the requirements of international law.
“Although the issues are different, human rights treaties are id. much the
same category as the other international ‘arrangements, .. Once E.ﬁv stan-
dards are in place, they become benchmarks for behaviour and - citizens
can refer to them and work to persuade the state to abide by zﬁB. The
courts, officials and individuals concerned with child welfare can mﬁﬂ« the
standards wherever possible. Second, most of the rights contained in the
convention have already been recognised under various _mmimﬂosm in
force in India. And third, a comparison of the rights of the children can-
tained in the convention with the facts relating to the life of children m:&m a
glimpse of the gap between the facts and the aims.

RIGHTS OF CHILDREN

The convention defines a child as “every human being who is below the

age of eighteen years unless under the law applicable to the child, E&oﬂQ is

attained earlier.”?

The principles underlying the Convention which the states vmmcnm are’

required to accept are that

1. the best interests of the child shall be the primary ooumanamﬁo: in all
actions undertaken by public or private social welfare institutions, courts
om Hmé. »aEEGﬁwE& E._Eon:nm or Hm.m:_msé bodies,?

3 h»nE_.n_.. m.mnEE of H.w% University of Delhi, Delhi. o

1, Article "I of .the Conventlon, ) . .
2. [, Aticle "3." : ‘ , T T
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2. that the opinion expressed by the child on any matter affecting :OQEB
shall be m:an careful -consideration,®

3. that all efforts shall be made to ensure family care to the child,?

4, that all nEn:nn shall ehjoy a_pn mme specified in the convention
without m_mona_:mso:v .

5. that the ﬂmﬁnm parties shall Hnmvwnﬂ the rights of the child and shall
ensure realisation of those ﬂmEm by taking measures to the maximum extent
of their available Rmoﬁnomu

6. that states ﬁm_‘sow shall by appropriate and active means make the
principles and provisions widely known to adults and children alike.”

The rights msmqmﬁona g the oou<@ncom may be classified in five nmﬁo-
gories—

() Right of survival and aﬁ.&ovBmE

(b) Right to name, nmnoum__@ and identity,
(¢) Right to a u.mnz._«u ’

(d) Right of participation, and’

(e) Right against oxﬁ_onm:o:.

(@) Right of Survival and mmgﬁahﬁmﬁlﬁgm set of rights .obliges spm
states parties to recognise that every child has an inherent right to life.and
ensure the survival and development of the child to the extént possible.?

_All children are entitled-to the highest attainable standards of health.? The
disabled children shall be. provided special treatment, education and care,!®-

The states parties shall give special emphasis to preventive measures, health
education and reduction in child mortality, ' Every child shall have time
to rest and play and equal opportunities for cultural and artistic activities.1®
The states parties shall ensure free and compulsory primary education.?
The states ﬁm:_om gshall refrain, from recruiting children under the age of
fifteen years in armed conflicts. ¥ All children shalt have the nmrn to cm:omﬁ

Awoa social security.!®

" (b) Right to name; an:a:&:.e and :%a:@ :—The noE..m:Bon o,c:mow

Id. Articles 12, 13,
Id, Articles 9, 18. '

Id. Article 2. o -
Id. Article 4. N
. Id Article 42, R
. Id, Article 6.

. Id. Article 24.

10, Jd. Article 23,

11, Id. Article 24. .
12 Id. Articles 27, 31.
13, fd. Articles 28, 29,
4. td. Article 38,

18, Id. Article 26.

.




Lo Al e ]

136 ) , DELHI 'LAW REVIEW - - R voL, 14

the' states: parties to ensure that every child is registered -immediately after
birth and has the right to a name, a nationality and knowledge of who his/
her parents are.® The states parties shall also protect the right of children
of ethnic, religious or linguistic minorities, or indigenous groups, to belong
within their own community, enjoy their own culture, profess and practice
their own religion, and use their own lapguage?® A child who is seeking a
refugee status or who is considered a refugee under law shall be entitled
to receive appropriate protection and humanitarian assistance in the enjoy-
ment of applicable rights.'® The states parties shall provide necessary
cooperation to the United Nations and other competent organisations in
tracing the parents or other members of her/his family.** 1In cases where
no parents or other members of the family can be found, the child shall be
accorded the same protection as any other child permanently or temporarily
deprived of his or her family environment for any reason, as set forth in the
present convention,’’2¢ ]

* (¢) Right to a family—The states parties shall respect the right of the
parents to bring up their children and provide assistance to parents in the
upbringing of their children®* “The states parties shall use their best

‘efforts to ensure recognition of the principle that both parents have common

responsibilities for the upbringing and .development of the child.”22 The
states parties shall also be obliged to ensure that no child is separated from
her/his parents “except when competent authorities subject to judicial
review determine...that such separation is necessary for the best interests
of the child.”® In all cases where separation occurs from an action of a
state party, e.g., detention, imprisonment, . evile, 'deportation or death,
the state parties shall, upon request, provide the essential information about
the absent members unless detrimental to the well being of the child.2¢ AJ]]
applications for family reunification shall be dealt with by the states parties
in @ positive, humane and expeditious manner.® The states parties shall
be under an obligation to provide alternative care including placement,
adoption, placement in suitable institutions, to a child temporarily or perma-
nently deprived of her/his family environment.2* *“No child shall be subjected
to arbitrary or unlawful interference with his or her privacy, family, home
or correspondence, or to unlawful attacks on his or her honour and repu-
tation.”s7

16, Id, Articles 7, 8, : - -
¥7. K. Article 30. T CT
18. Id, Article 22. -

19. 1bid.

20. Jbid,

21, Id. Articles 35, 18, 27,

22, Id. Article 18. -

23. Id, Article 9.

24, Ibid,

25, Id. Article 10.

26, Xd, Articles 20, 21.

21 Id. Arxticle’ 16.
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(d) Right of iparticipation—The states parties accepting the convention

will bé.obliged to endorse the children’s right to express opinions and to

, Wm<n..:pomm.ov§.p.oum considered in matters which affect their well-being,28

The childrén shall enjoy the freedom of thought, conscience and religion,?®

to meet with others and to join or form associations.® They shall be

ensured access-to and share, information from a diversity of national and

Fﬁnanwmo:m_fmmwoﬁmzw sources aimed at promoting their. well-being and
. physical and mental health%

" (&) Right. against exploitation—The states parties to the convention shall
protect: children from physical and mental harm and neglect—including
sexual abuse while in the care of parents or guardian.® - No child shall be
subjected to torture, cruelty and degraded treatmént or awarded capital
punishment or life imprisonment,® ‘The states parties shall provide appro-
priate treatment and training for recovery and rehabilitation to’ children
having suffered: maltreatment neglect or detention.  States parties shall

.. undertake to wmo‘ﬂonﬁ.zﬁ child from economic exploitation and work that

may interfere with her/his education or be harmful for her/his health or well
being. The states parties shall take appropriate legislative, administrative,
social and educational measures to protect children’ from the illicit use of
and the use of children in the illicit production and trafficking of narcotic
drugs aid psychotropic ‘substances.®® “States parties shall take all appro-
priate ammonmr bilateral and multilateral measures to prevent the abduction,
the sale of or traffic in children for any purpose or in any form.”3t :

- “The convention on the rights of the child has been drafted to reflect
the needs om..oE&_Hma not only as a group, but as individuals at different
stages of development and maturity. It is remarkable in that it not only
draws together, in a single document, the key provisions of existing human
rights law affecting children but also breaks new ground in key areas in-
cluding adoption, survival and a.gﬂoﬁanmﬁ protection of the child’s iden-
tity, sexual exploitation, neglect and drug abuse.”® These rights represent
the basic needs of children and naturally ought to constitute the primary
responsibility of the adults. The picture of facts related the lives of children,
however, does not show that ‘children are among the first priorities of adult
obligation.

Nm.ﬁ&.?t&% .E.:. .
29. Id, Article 14. .

30. 4. Article 15.

31. /4. Article 17.

*32. Id. Acrticles 19, 34. ot

33. Id. Article 37.°

34, Id. Articles 39, 40.

35. I, Article 33.

36. Id, Article 35. L

37. “Background Note No. 3 on the UN Convention on Rights of the Child” in tlye
Media Kit by United Nations Centre for Human Rights, 1990. ‘
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_ IL THE FORGOTTEN FACTS _

An cstimated more than 100 million . children live abandoned by their
families on the streets of the world’s cities.®® Almost invariably those street
children who can work are exploited or otheriise abused-—ecanomically,
physically, and often sexually. . o ;

Child abuse, neglect and exploitation, transcend .most economic

and social boundaries. Michael Jupp, - Executive  Director of,

Defence for Children International—USA, noted recently that -

children could be found living under a horrenduous’ no.m&mosm

as bonded labourers; as slaves; or as prostitutes; children had re-

placed old people as the poorest age group ever in w..men developed

society, where one out of every five children lived in poverty, and
alarming ‘numbers of children were reported as abused or :,m.m_n.ﬂ&

in 1986.% o S ‘

_ Even so, ‘street children’ are only one of the categories requiring.atten-
tion. Approximately 15.5 crore children are living in .m.umaﬁ.n .ﬁoﬁ.ﬂﬁ.l.
4 crores in urban area and 11.5 erore in'rufal aréa. Overwhelriing majority
of the deaths of 1.4 million children under five are preventible by easily

accessible health care measures.s About 30 lakh children m.m.,.o.oem wmmocuma‘ _

disabled from vaccine—preventable diseases.®® - R .

Less than 60% of births in the developing -countries are. attended by
trained health personnel, and approximately 5 lakh women -die each year
from causes related to pregnancy and child birth, leaving over'ten lakh young
children motherless.%? ' S S R

About 40%, of children under five suffer from protien-energy .Emiﬁ.a.
tion, about 20% of infants are born underweight, -40%; ,om. women om, mm.d,_m
bearing age and half of the children under five suffer from nutritional

anaemia.®® Approximately 5 Jakh'children under five lose their sight every .

ua.mHcnouﬁaoﬁ,iﬁmamu\w%m&m:@ iﬁmsmwmé&nwwm..owcmnoamnm Emumq
two-thirds of these children dies® - - - L - N

Nearly half the children in the developing werld have no mnnnmw.ﬁo .o_nmu
drinking water. Two thirds of the childrén do not &@m.wmﬂmmﬁ mmE“ﬁmronm
" Approximately 100 million children in developing countties, 205 of
children of primary school age, do not attend school. Of ﬁrom.w. who mso_a.
one third drop out before completing four grades of moﬁoo.:nm.z.,

38. Ibid. . s

39, 1bid, v O
40. A UNICEF Policy Review : Sirategies for Children in 1990s, CZH.DN 19 Cw,mmc
Al, Ibid. Dol e
42, lbid.

43, Id. at 20.
44. Ibid.

45, Ibid.

46. Ibid, - o Do
47, Ibid. T IO D PP R S R
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Some 20/ of children under .mmo 15, fall into the category termed ‘especi-
ally difficult circumstances’—victims of armed conflicts, natural disasters
and the break down of traditional family support mechanisms. The world
now has some 2.5 to 3 crore refugees and displaced persons, the majority
of whom are children.s® -

It may also be recalled that *‘(a)pproximately 40% of all the young
children who die in the world each year, 45 % of the children who are malno-
urished, 35% of those who are not in school, and over 50% of those who
live in absolute poverty, are to be found in just three countries—India,
Pakistan and Bangladesh.”*

India reported a child (under 16 years) population of 319.3 million®
and its 0-5 year mortality rate stood at 149 per 1000 live births in 19885
Fighty percent of live births in rurdl India in 1976 were handled by untrained
practitioners and others.® In 1978 only 41.70% infants (0-1 years) and
58.69 9 children (1-5 yearsy who died, were attended by medical institutions
and trained medical practitioners.®™ The Iiteracy rate was 28.47% for girls
and 53.48% for boys in the age group of 5-9 years, and in the 10 and above
age group it was 28.999 for girls and 56.99% for boys in the year 198154
Between 1971-1981 the number of illiterates in the age group 5-9 years
increased by 1521 thousand for boys and 2398 thousand for girls, and by .
785 thousand for boys and 2944 thousand for girls in the 10-14 years age
group.® Only 44.33 % of the boys and 32.21 % of the girls attended primary
school in 1981.5% The drop out rate in the period 1973—78 stood at 62.7%
at primary level and for middle class it was at 77.1 % for 1969--77.57 Number
of children (5—14 years) involved in some economic activity and not atten-
ding school stood at a staggering 10,00,87,46! while another 7,92,26,214
were working as well as attending school in 1981.58

We all know these facts and “(w)e all know that we forget children when,
we decide where to give our attention or how to plan to use our resources.
We know that we forget children when we tolerate the continued existence
of violence, racism, terrorism, economic enslavement, social injustice, and
political callousness, that deny them their equal share of the common herfage

48. Id. at 21. , _

49, “The Principle of First Call” in Grant, James' P., The State of the World's Children
1990, UNICEF, 13 (1989). L

50. Id. at 84,

51. Id. at 76, " T _

52. Child in India: A Statistical Profile, Government of India, Ministry of Welfare,
Tabic 2.27 (1985). - ,

53. Id, Table 2.43.

54, Id. Table 3.2

55. Id. Table 3.4,

56, Id. Table 3.6 .

$7. Id. Tables 3.30 ‘and 3.31.,

58, Id Table 8.3, .© .~
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of this planet.,”*? , . o .
The five year plan expenditure on education decreased from 7.6% in
1951-56 to 2.6% by 1980-85, on health it decreased from 5% to 1.9%
and on social welfare from 1.6% to 0.3% over. the same period.® The
ailocation for social services,® decreased further to 16.31% in.the 7th
plan from 17.4% in the 6th plan® with a static allocation of 1.9% for health
and a marginal increase to 3,43% for education. A 53% allocation Eo_:aom
both women and social welfare. ~ And this has happened despite a National
Policy for Children adopted in 1974 in which the government of Hb.&m had
specifically declared that ““(i)t shall be the policy of the state to provide m.ao-
quate services to children, both before and after birth and through the period
of growth, to ensure their full physical, mental and social development.
The State shall progressively increase the scope of such services so that
within a reasonable time all children in the country enjoy optimum conditions
for their balanced growth,”® . | T
Children are also not the favourites of mass media. A survey of news-
papers® for a monih showed that the coverage gived to the nE.E by the
Indian print media was less than one percent. Only ‘education’ and to
some extent ‘social and family environment’ in’ broad terms got some
coverage. Other important issues like health and putrition, laws uongm
to children, water and sahitation and physical environment affecting child
health received very little coverage. Wider and more prominent coverage

was given to sensational and human interest happenings such as accidents, -

deaths, assaults, minors being raped and murder. ~There were very few arti-
cles or editorials which may help influence public opinion and attitndes or
examine the functioning of projects or schemes. .

In this social scenario it is not surprising, therefore, that the issues related
to children remain to be highlighted and the welfare perspective of the laws
concerning children is neplected in legal education also.

A quick glance at the LL.B. and LL.M. curriculla of the Delhi University
shows reference to children in relation to adoption, maintenance, legitimacy
and juvenile delinquency. Except for juvenile delinquency to some extent,

59. Karl Eric K, utsson, “A Decent Life for Children : An Appeal to the Indlan Commu-
#ity of Artisis and Intellectuals”, Key note address at the National Oo:on:.ma, ol
Creative Thinkers, UNICEF, New Delhi, 5 (16-18 Jan. .chS,. . I

60, Supra n. 52, Table 9.1 R R J.

61.. The head “Social Services” under the 7th Plan includes health, family welfare; wmcmmpm,
and urban development, water supply and sanitation, welfare of scheduled caste,
scheduled tribes and other backward classes special central Additive for 8¢ com-
ponent plans, Social and woman welfare, Nutrotion, Labour and Labour welfare,
education, culture and art. See, Table 3.4 (b} in Vol. 1, The Seventh Five Year Plan
1985-50 (1985). o

62. Sce, Table 9.1 supra n. 52 and J4. Table 3.4 (a). L

63. Clause 3 of the National Policy for Children, No. 1-14/74 CDD. mmEvrmE,m..mnam&.

64. Aditi Phadnis, “The Child in Print”, Paper circulated at the creative colloguipm—
“The child in the 1990's—Challenges and New Horizons,” by UNICEF, Jan. 1990,

. . -
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[these topics are not focussed from the snrvival and development perspective
of the child. .Huo_,.. example, adoption is not only a part of Hindu Personal
law but also has vast promises as a technique for providing family care to
_children.  Parents have the primary obligation to maintain a child but the
state -also accepts’ this obligation in case of parental failure. From the
child’s perspective the distinction between legitimacy and illegitimacy is
‘unjustifiable, “There is a wide range of areas in which child related questions
Justifiably ought lo be focussed upon but are not. In the discussion on
rights one can ask if children have any rights? To what extent can their
qmmrg.dn. curtailed by the parens patrige doctrine? What constitutional
remedies_ are available to children deprived of their personal liberty in the
garb of protective action sending them to ‘homes’ no different from prisons?
What, if any, are the contents of the right to life of children before birth?
Is the Buarantee -of- equality violated by procedures which place similarly
situated children in.two opposite environments, e.g., one devoid of all
liberty and the.other ensuring family care? The questions are numerous
but they remain forgotten because children are not our primary concern.

" UNICEF has given the principle of first call for the 1990s. “That
principle is that the lives and the normal development of children should
have first eall on society’s concerns and capacities and that children should
be able to depend upon that commitment in good times and in _ummu in
normal times and-in times of emergency, in times of peace and in times of
war, in times of prosperity and in times of recession” 65

The moral argument behind the call is ‘that it is shamefu] for the whole
human race to have so many children living in utter deprivation. The state
has the moral responsibility to take special care of all those who have no
say in any decision making process and may be adversely affected or even
destroyed without a murmur. Children by reason of their physical and
mental immaturity needs special safeguards and care including appropriate
legal protection. The Indian state has accepted this responsibility as an
integral part of its policy of promoting equality and social justice. The
National Policy for Children declares that,

*“(E)qual opportunities for development to all children during the
period of growth should be our aim, for this would serve our larger
purpose of reducing inequality and ensuring social justice.”® The moral
principles of socialist equality and justice form the bedrock of Indian
polity. Ctildren from that perspective have to be centre-stage for it
is the treatment meted out to the most deprived section of the society,
the .oEEHo.F that reflects the “sincerity of the state Jn upholding these
principles. . The “constitution furthers these principles by incorporating
provisions permitting special laws to be made for children,$? prohibiting
employment of children below 14 years of age in factory, mines and other

65, Supra n. %, at 7.
66, Supra n. 63, Clause 1.
67. Article 15 (3) of the Censtitution.
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education,® to protect children against abuse™ and to cnsure “‘opportunities
and facilities to develop in a healthy manner and in conditions of freedom
and dignity and that childhood and youth are protected mmmEﬂ -exploitation
and against moral and material abandonment”.™

" These moral and légal principles provide arguments in ma&ﬂo: to Em

of our national plans for the development of human resources “so that
our children grow up to become robust citizens, physically: mﬁ mentally
alert and morally healthy, endowed with the skills and motiyations needed -
by society,”?* These. arguments are inseparable from Em ?.moﬁo&

The long term conscquences of poverty and suffering on :m.m mnm*m m.ﬂa
well known. And they will affect us all, and affect us increasingly,
as we move towards a new millenium, Malnutrition .means poor-
physical and mental growth, poor performance at school and’ work,
and the perpetuation of poverty from one generation to the next;
high child death rates mean high birth rates and rapid. population
growth; lack of education precludes people from: contributing
fully to, or benefiting fully from, the development of their comriunities
and their nations; hopelessness and the denial of owﬁonmnEQ erodes
self-respect and sows the seeds of almost insoluble social ?..n_u_maw
for future penerations; enmtrenched injustices and ﬂra.wmmm.&sm of
unattainable wealth before the eyes of poverty provoke an instability
and violence which often takes on a life of its own; and, finaily it
is becoming increasingly obvious that the extermes-of deprivation
preclude environmental sensitivity, forcing millions to over anos
their surroundings in the name of mE.Sﬁ: L

The principle of first call to children has to be given. mama call whether
one takes moral, legal, utilitarian or practical approach towards welfare

and development of children. Creation of awareness on the -issues related .

to children is the first step in this direction and a law facutly has a significant
contribution to make in this respect. It is the persons with law degrees Who
mould the state policy towards children as draft persons of a legistation and
the tules thereunder, or while interpreting the statutes as Jawyers or when

passing orders as judges. It is, therefore, necessary to make the children’s,

issues an integral part of the curricula and other activities in So law faculties
to build up sensitivity among the future draftpersons, _Bawonm and judges.

68. Id. Article 24,

69, Id. Article 45.

70, . Article 39 (g).

71. Id. Article 39 (f).
72. Supra n. 03, Clause
73. Supra n. 49 at 4,

~action and taking the direct action. - The scope of action in law faculties is
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I ACTION IN ‘THE LAW-FACULTIES FOR CHILDREN'S
© 7 U RIGHTS T

The-term ‘action” has not been used _ﬁ_.o as _Eﬁnm only to direct action

on a mﬂmo&n issue Hn_mﬂnm to identified children but is inclusive of direct .

and indirect actions, by, E&ﬁmcﬁm and groups, aimed at changing the
apathetic attitude, om people “towards children. Such action may include
creation of awarencss among the masses, mobilisation of masses for direct

infinite and each ?ni.@ Emw decide the extent to which or the areas in
which it can contribute. in the process. Such action may be taken
at two levels in a ?oﬁ? Le:; at an individual level and at a group
level,

(1) Individual aq:oaulbz m_.:n_m mmnr by law scholars on the issues,
tights, status of children in the arca of one’s interest not only means the
adoption by the legal community of the principle of first call but also creation
of needed awareness and focus on the ?.o‘c_mam of children for ensuring

society’s first call to them. FEach scholar may contribute in this process .

on individualistic' basis irrespective of any faculty level proprammes for
children. For example, a person working on environment may focus on the
special effects of environment ‘degradation on children. An article on free-
dom of speech may examine the opportunities available to a child for the
realisation of this freedom. Law and children are so integrated in society
that analysis of one is incomplete-without examining its effect on the other.

Such articles need to be directed at persons other than legal scholars also.

for awareness creation and attitudinal changes of the masses and thereby,
the state.

-.(2) Group action—Individual action signifies only the beginning of the
process directed for ensuring first call to children. Group action within a
law faculty and in collaboration with other concerned persons or organisa-
tions outside the law wmo::u, are equally essential, The former may include
focus on the children’s issues'in the law oE.:oz_m seminars and discussions,
memorandums, legal aid, intervention in cases, filing public interest
litigation, m»o. The Am:o_. may aim at 54o~<man3 of community in the
process.

(@) Children’s issues in %R faw curricula—Children’s issues may be
included in all areas where the law or the concept operates differentially for
children or where it has a direct relationship with growth and aﬁo_oﬁBmE&
opportunities for children. For example, discussion on rights in E:mva:-
dence and constitutional law may focus on the position of children vis-a-vis
rights—conceptually and actually. . In family law, adoption may be focussed
as a means of realisation of the right of a child to a family, thereby creating
awareness towards the meed for universal adoption law. JInmatters of

guardianship and adoption it is important to point out the shift in the appro-

ach of these measures from the parent’s rights to the welfare of a child. The
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prime concern has become the best interests of the child. An effective con-
sultation to ascertain the child’s opinion in the matter should acquire a
prime place in the discussion on the subject,

In relation to the Indian Penal Code, it is important to mention that the
punishments provided under it' for the offences specified therein, are not
applicable to offences committed by persons below the age of sixteen years
in case of boys and below the age of eighteen years in case of girls. By
virtue of the Juvenile Justice Act, 1986 special principle of bail and the
special juvenile courts for children must be included in the discussion on the
related provisions of the Code of Criminal Procedure. Focus on inter-
pretation of words like care, protection, the best interests of the child will
make Interpretation of Statutes more challenging and useful for clarifying
the scope of the rights of children. Labour law ought to include the study of

the child labour (Prohibition and Regulation) Act, 1986 alongwith Article

24 of the Constitution.

(b) Seminars and discussions—More seminars and discussions focussing
on the children’s issues may be organised.

{c) Memorandum for reform—If some consensus is reached on certain
law adversely affecting any right of the child, a law faculty as a group may
send collective memorandum to concerned authorities. ‘

(d} Legal aid—The scope of legal aid, as is well known, is quite vast and
it is equally so in case of children. Active social action for children’s rights
require assistance not only to children in judicial proceedings but also to
voluntary groups involved in child welfare to overcome various legal
hurdles faced by them. The legal aid centres in each faculty may play a very
concrete role in this respect.

(¢) Intervention in cases—Instead of writing a critical case comment

after a case is decided, a timely intervention while the case is being heard
will achieve better results.

(f) Filing public interest litigation—Filing of a public interest litigation
may be resorted to in case of blatant injustice or illegal activity affecting
the children’s development and growth. )

. {g) Action in collaboration with others—Dissemination of information-

relating to the rights of children to children and others is essential for mobili-
sation of mass support and for realisation of these rights. Efforts in this
direction include T T

(f} general and specific Jegal education to the social workers,

A#) wider participation in community interaction programmes and
schemes organised by social workers for' dissemination of legal
education to masses,

(ifi) lobbying for reform.
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In conclusion : i
e v“m:wm .W&mw what needs .8 be reemphasised is the importance of makin
o prine %m w. . w& call to children, the theme song of national aoioﬁagﬁm
for ki oH ion EmWoSEEmEm_ and non-governmental circles is necessa w
: 1t so.” Each segment. of societ .._ ;
this endenc s gment. of society rmm.moBﬁE:mHo oosﬁ.vimg.:

May the law faculties b
action for childyen's cigbr ulties be the torch bearers of the social
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POLYGAMY UNDER THE GENERAL CIVIL LAWS OF
INDIA : STATUTES OF CIVIL MARRIAGE AN
RULES OF CIVIL SERVICE S

KipaN GUPTA®

I. LAWS OF CIVIL MARRIAGE IN THE ERSTWHILE FRENCH
AND PORTUGUESE COLONIES :

1. Perspective

In India at present a marriage may be cither performed by religions
rites or contracted in the form of a civil marriage. For d-long time past
we have had all over the country both religious and civil laws on marriage.
Laws on civil martiage have been enacted and re-enacted in .different parts-
of India. In British India the law on civil marriage was first enacted in
1872, Today it stands replaced by some new statutes a:mo”ma. after :.ﬁ.mn,
pendence. However, earlier than the fiest civil marriage Jaw ‘of .wnnwr
India (1872), in Pondicherry and Goa-Daman-Diu were g?ﬂom different
laws of civil matriage emanating from the French and the Portuguese laws

respectively. +These are still in force. We shall discuss hete - the’ provisions

relating to polygamy under the civil-marriage laws of the ‘erstwhile French
and Portuguese colonies in India; those enforced in the rest of the country
will be taken up next. T

2. Franco-Indian Law of Former “French India’ 1819-1968

Under the French Civil Code 1804 polygaimy was absolutely prohibited
and monogamy was of the basic rules of matrimonial law.* - This Code
had become applicable in the former French possessions in. India—Pondi-
cherry, Chandernagar, etc.—in 1819, The order of En,mna;nﬁ Governor
dated 6th January 1819 by which the Code Napolean was gmonon.a in ‘French
Tndia’ had assured that this would be without prejudice to _o.om; customs
and usages.® By virtue of this provision the natives of ‘French India’ were
to be governed by the said Code only to the extent it was not contrary to
their customs. The laws on polygamy under the traditional Umnwoﬁ&. laws

of Hindus and Muslims thus remained protected msa..cnﬁm.amaa by the

French Civil Code. ‘ ..

In 1881 the natives of French India were offered French. eitizenship and
equal rights with Frenchmen subject to the condition that H:ﬁ_ ,.éo:& ) give
up their personal laws and accept the French Civil Ooaa.‘ in its - entirety.

* Lecturer, Law Certre I, Faculty of Law, University of Delhi, U,m:.m.. )
1. Axt, 146, :

2. Francis Cyril Antny (ed.), Gazetteer o f India : Utiont HQ.E.G_.‘..,...,Q ma:a_.&a“:.% vol 1,

352 (Pondicherry 1982).
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Those who agreed to do so came to be known as ‘Renoncants’, After 1881
the position of the French Civil Code was as follow:

(4) to the Renoncants it applied in full; and

(1) to the others it applied without prejudice to local customs and
usages.

After the advent of Independericé, Government of India negotiated with
France a peaceful transfer of all the then French possessions i the country
to the newly established Indian Republic. This was eventually agreed to
by the French Government and thus French rule in the southern Indian
territories of Pondicherry, etc., came to an end. These territories, in view
of their different legal and judicial characteristics could not, however, be
made patt of the south Indian states, The Union Government, therefore,
decided to turn them into a Union Territory in terms of the Constitution.
The territory has since then been governed by the central government in
accordance with the provisions of the Pondicherry Regulation VII of 1963
and the Pondicherry (Extension of Laws) Act 1968.

The legal and judicial system of French era was not altogether repealed
in Pondicherry after it became part of Independent India. The Renoncants
of the French days were given the right to be governed by the French Civil
Code as before:® others who had not during the French rule accepted the
Code in full were subjected to the central legislations relating to marriage
and divorce including the Special Marriage Act 1954.1

The French Civil Code including its anti-bigamy provision of article
146, thus, remains part of the Indian law. In its scope it is, of course, very
much limited and governs a very small section of Indians. Among the
laws on civil marriage surviving in various parts of the country this, however,
remains the earliest provision wholly disallowing polygamy.

3. Luso—Indian Law of Former ‘Portuguese India’ 1854-1910

In the erstwhile Portuguese India the legal system of Portugal was gra-
dually enforced during about the same period and at about the same pace
as the English law was introduced in Pritish India. Among the Portuguese
statutes which so became applicable in Goa-Daman-Din was the Portuguese
Civil Code 1867 which was enforced in this region on the first day of July
1870.5 Under this Code were found the following provisions relating to
polygamy;

3. Process-Verbal signed by the Government of India and France on 16 March 1963.
See Joseph Minattur, Justice in Pondicherry (1701-1968) 145 (Bombay 1973).

4. Pondicherry Regulation VII of 1963, sec. 3 and Schedule; Pondicherry {Extension of
Laws) Act 1968.

5. Manohar S. Usgaocar, “Family Laws in Goa, Daman and Diu: Are they Uniform”,
in Libia- Lobo Sardesai {ed.), Glimpses of Family Laws of Goa, Daman and Diu
85 (Goa 1982),
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Art. 1073, The following shall not contract marriage. ...
{(5) those joined by another marriage, not yet dissolved.
Art, 1074, The contravention of the provisions of preceding Article
gives rise to nullity of the marriage. :

Under the Code, thus, polygamy was prohibited and a bigamous marriage
was to be void ab initio.

-*Clearly, the prohibition of polygamy under the Portuguese Civil Code
was repughant to the provisions of traditional native laws. In its appii-
cation to the natives the Civil Code was, however, subjected to their customs
and usages which had been codified for Goa, Daman:and Diu in 1853-54
later replaced by new versions—Goa: 1880; Diu: 1894;: Daman: 1912},
The aforestated provisions of the 1867 Civil Code, relating to polygamy,
thus were to apply to the natives subject to the said Codes of local usage
which had different rules relating to polygamy for different communities.s

. On.26 May 1911 came in force in Goa-Daman-Diu the Portuguese Law.
of Marriage as a Civil Contract and Law of Divorce (Nos. 1 and 2 of 1910,
dated 25 December 1910). These laws repealed - and substituted major
portions of matrimonial law under the 1867 Civil Code (articles 1056-1239).
Among the provisions so repealed were articles 1073-1074, referred to above,
which contained rules against polygamy. Under the new Law of Marriage
1910 there were the following articles relevant to the issue of polygamy:

Att. 4. The following shall not contract marriage. ...

{6) those joined by another marriage not yet dissolved.

Att. 11.  The marriage celeberated in contravention of any of the
clauses of art. 4 of ch.lI is as between the contracting parties
null and veid in law as if it had never existed.

Art. 12, Declaration of nullity referred to in the preceding article may
. be sought by any person having an interest therein and shall
" be sought by public presecutor as soon as he becomes aware

of such nullity.

The right to seek a decree of nuliity was not made heritable and a suvit for
nullity could not lie afier either pariy’s death (articles 26-27). Void marria-
ges contracted in good faith were protected and children of all void marriages
were to be legitimate (article 31). e

The Laws of Marriage and Divorce of 1910. amending the 1867 Civil
Code, which were enforced in Goa, Daman and Diu in 191 1, did not displace
any of the three codes of local usages referred to above, Their provisions
relating to polygamy, reproduced above, were also to apply to the natives
subject to the polygamy law under the codes of native usages.

There has been no further development in respect of the law of polygamy

6. For the text of these Codes of tocal usage, sce ibid.
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in Ooﬂ.u Daman and Diy. The law of ejvi] marriages enacted after Inde-
wmuaomon. (Special Marriage Act 1954) has not been extended to Goa, Daman
and Diu. ..:5 same is true also of the other Indian statutes of EmmanE.m_
laws., In ihe other former Portuguese colony in India, viz Dadra and
Nagar Haveli, however the said statutes including the mvoﬁ.,m_ Marriage
Act 1954 have been fully enforced since | 965.7 :

II. GENERAL LAWS OF CIvIL MARRIAGE
INDEPENDENCE

1. "British India’ : Special Marriage Act 187

BEFORE AND AFT ER

Maine,.a law on civil matriage was enacted in Briti ia 1

1 , ; I itish India in 1872 under
the title the Special Marriage Act, At that time it was made available -to

those @naoh.._m getting married who declared that they did not profess an
oW. :.ﬁ.. traditignal religions of India, viz., Hinduism Buddhism HNEWEV\
wwwaE..h EEF, Orn.wnmi? Zoroastiarism and .Fammwn:.m hmﬁm in qu.
Sir Emﬁ. Singh Gour got the Act of 1872 amended to the effect Emm its Jaw
©n marriage and divorce would be avajlable also to those Hi

. i ndus, Buddhists,
Sikhs and Jains who opted for the same in breference to thejr personal Jaw,9

Under :._.Mm Act from :ﬁ. very beginning there were Pprovisions relating to
wo:\mﬁ.éx and they remained unchanged after jts 1923 amendment Given
below is. full text of those pProvisions: .

Sec. 2: Marriage may be celebrated unger this Act.
conditions:

. (1) neither Party must, at the time of the marriage, have a
husband or wife living,

~-upon the foilowing

Sec, 15, Every person who, being at the time married, procures 2 marri-
age ,o,m himself to be solemnized under this Act shall be deemned
1o have committed an offence undersection 494 o section
n_G.m. ,.mn. the Indian Penal Code, as the case may be; and the

- marnage so solemnized js void.
Sec.’16. Every berson married under this Act whe
of ‘his or her wife or husband contr

shall be subjectto the penalties provided in sections 494 and

. during the Iifetime-

.L.o.:_mmo"u‘izor he or she professed at the time of such
second marriage.

Sec. 17.. The E&ms Divoree Act shal apply to all marriages contracted

. Umamw and Nagar Haveli Regulation VI of 1963, sec, 2 and Scheduje
Special Marriage ‘Act 1872, sec. 2, .

. A, mnn.. 2 as maa,uaam in 1923, See for defails Tahir Mahm
of Indiq : Perspectives and Prospects (IL], Bombay 15978,

ood, Civif Marviage Low .
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under this Act, and any such marriage may be declared null
or dissolved in the manner therein provided, and for the causes
therein mentioned or on the ground that it contravenes some
or more of the conditions prescribed in clauses {0, (), (3) or
(4) of section 2 of this Act. : .

The following features of this Jaw are notable:

(/) it enforced the rule of strict monogamy;

(ii} a person already married, man or woman, would be guilty
of the offence of bigamy under the Indian Penat Cod¢
{sections 494-495) if he or she fraudulently married again
under its provisions and the second marriage would be
void; . )

(iii) a person martied under this Act, man or woman, would
also be quilty under the said provisions of the Penal Code
if he or she remarried under any other law;

(iv) clauses (i) and (i) would apply if the first husband or
wife was “living”, i.e. the eatlier marriage was subsisting
in the eyes of law; R .

(v) remarriage by a married person even after change of religion
would be an offence attracting application of the Penal
Code; .

(vi) as regards the nullity of a bigamous marriage covered by

this Act the Indian Divorce Act 1869 would apply.

The Indian Divorce Act 1869, which had been enacted three u.m.,m: earlicr -
was now to act also as the divorce-supplement to the 1872 Special Marriage '

Act. It contained the following provisions relating to polygamy:

Sec. 18. Any husband or wife may present a petition to the District or
the High Court praying that his or her marriage may be declared
null and void. It is the husband or wife who is m,_oum compe-
teht to institute proceedings for nullity. R

Sec. 19. Such decrec may be made on any of the following grounds:

(4) that the former husband or wife of either H.E.Q. was-living

at the time of the marriage and the marrjage with such

former husband or wife was then in force. :

These provisions of the Indian Divorce Act would apply to a bigamous -

marriage hit by the Special Marriage Act 1872 by virtue of sectioni 17 of the
said Act reproduced above.® In a rather superfluous way, but-perhaps in
order to make things absolutely certain section 17, after extending the Indian

10, Indian Divorce Act 1869 no more applies to civil Em:mm.mnm. It now m.uﬁnsm only
the nramcu:m. R
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Divorce Act and “the causes therein mentioned” (for nullity and dissolution

" of marriages) added that the Act of 1869 would also apply for declaration

of a nullity of marriage on the ground that it contravened the requirements
for a lawful marriage laid down in section 2, among which was also the
requirement of monogamy. .

Tn judicial opinion the Act of 1872 differenciated between the bigamous
marriage of a person first married under some other law and then under this

- Act on one hand, and of one first married under this Act and then undet

some other law on the other—the two cases referred to in sections 15 and 16
respectively. As per a recent Allahabad decision the impugned bigamous
marriage would be void only in the first case; in the second case it would
entail only penal consequences.’ ‘This decision should, obviously, be read
subject to the rider that the second bigamous marriage should have been
contracted under a law which allowed polygamy (which was the case with
the old Hindu law under which the second marriage in question in this case
was solemnized); if that law also regarded a bigamous marriage as void,
the legal position would change (as would now be the case under modern
Hindu law}.

2. Civil-Marriage Law of Cochin State 1935

The former princely state of Cochin had enacted u Civii Marriage Act
(XX1 of 1110) in 1935. It was mainly based on the British-Indian Special
Marriage Act 1872. Anti-bigamy provisions of the said Act were also
incorporated into the Cochin Act. It declared bigamous marriage (o be
mull and void and also penal under sections 474-475 of the Cochin Penal
Code (provisions of which were identical to the provisions of sections 494-

495 of the Indian Penal Code).® It also made the British-Indian Divorce

Act 1869 (making provision for nullity decrees and dissolution of marriage
on the ground of bigamy, etc.) applicable to the marriages performed under
its provisions.® The Cochin enactment of 1935 thus placed Cochin on a
footing equal with British Indja in respect of polygamy.

3. Special Marriage Act 1954

After Independence the British-Indian Special Marriage Act 1872 was
repealed and replaced by a new Special Marriage Act enacted by Parliament
in 1954 Unlike the 1872 Act it includes also its own law on divorce. The
Jaw of marriage and divorce under this Act is available as an option to the
religion-based personal laws to all Indian citizens; any two persons belonging
to whatever religion may marry under this Act. Alse an existing marriage
performed as per the religious law of the parties or either party thereto can

11, Shephali Chatterjee v. Kamia Chatterjee, AIR 1972 All 531,
12. See secs. 3, 16 and 17 of the Cochin Act of 1935,
13. Bec. 18,
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subsequently be registered under this Act, in which case it will be treated
as a civil marriage retrospectively from the date of religious marriage.'

The following provisions under the Special Marriage Act 1954 relate to
polygamy:

Indian Penal Code, as the case ‘may be, and the marriage so
solemnized shall be void.

Sec. 44. Every person whose marriage is solemnized under this Act
and who, during the lifetime of his or her wife or husband,

.. contracts any other marriage shall be subject to the penalties

+ provided in section 494 and section 495 of the Indian Penal

. Code, for the offence of marrying again during the life time of
 ahusband or wife, and the marriage so contracted shall be void,

Sec. 4, Notwithstanding anything contained in any other law for the ’
time being in force refating to the solemnization of marriages,
. a marriage between any two persons may be solemnized under
this Act, if at the time of the marriage the following conditions
are fulfilled, namely: ..

() neither party has a spouse living; momh.“w M.:m:\m_m of clause ?v. In section 4 of the Act brings forth the following

Sec, 15. Any marriage celebrated, whether before or after the commen- ’ ) (7} both polygamy and polyandry are prohibited by this Act in equal ]
cement of this Act, other than a marriage solemnized under terms;

] i . .
M,. ﬂ:n. Special Zm:ﬁmm Act, 1872, or E.anﬁ this >mn. may v.o (i) vse of the word “spouse” shows that the first marriage must be g
9 registered ﬂ_:.n_n_‘ z”:m chapter by a Marriage Qmmna_. in .Eo terri- lawful and valid marriage according to the law applicable to it and
W - ‘ tories to which this Aet extends if the following conditions are this could be the Special Marriage Act 1872, this Act (of I 954), a
H fulfilled, namely:— : . religious law, or a customary law;
i S {«) a ceremony of marriage has been performed between the (ii}) the word “living” read with the word “spousc™ shows that the first
il parties and they have been living together as husband and husband or wife as the case may be must be alive and marriage with
i . wife ever since; : him or her must be legally subsisting on the date of the second
q. - (b) neither party has at the time of registration more than ) _Marriage.
e one spouse living: [ S . .
w P ving ¢ All these provisions would apply when a marriage initiall) takes place under
: . . the special Marriage Act 1954. It is particularly notable that a person
i Sec. 24. (1) >=.M BmM_:nmo vo_nzu:.ﬁnaﬂ#mae, this >ﬁnﬁa m_mn: cm null &Ha who is already married even under his religious law (e.g. the Hingu Marriage
j ,MB m:. : may, :o: NM Hu.w ttion Wnnmanam | wa om 1er aﬁmn Y Act 1955) cannot have a second marriage under the Special Marriage Act
X ﬁwoqﬁm.wwmw:mﬁ the other party, be so declared by a decree as long as his first marriage is legally subsisting.'5
of nullity if— . s .
. . Y £ o ditions ifed in cl 5 Whena,marriage, already eXisting is sought to be subsequently regis-
. () any of the conditions specified in clauses (a), (4), (c) tered under section 15 of the Special Marriage Act 1954, it will be a condition
y and (d) section 4 has not been fulfilled,.... : :

precedent to such registration that at the time of such registration neither
party should have “more than one spouse living” [cL(b)]. Since the words
“spouse living™ used here are same as under section 4(a), the analysis given
by us above would: &uﬁa\ also in the case of the registration of an existing
marriage under chapter 1II may be declared to be of no religious marriage as a civil marriage.
m.%”nﬂ i ﬂ._:w Em_m:.m:on was mn no:qmﬁz.:c: of any condi- . . Among the four marriages declared by section 24 of the special Marriage - -
tion specified in clauses (a) to (¢) of section 15: . o T Act 1954 to be'null and void is marriage solemnized in violation of the con-
Provided that no such declaration-shall be made in -+ dition of E.ouomm.aw contained in section 4(a) of the AGt% Where an exis-
' - @by case where an appeal has been preferred under section ting marriage is registered as a civil marriage in contravention of the con-

) (2) Nothing contained in this section shall apply to. any
N marriage deemed to be solemnized under this Act within
. the meaning of section 18, but the registration of any such

) 17 and decision of the district court has become final, dition of monogamy mentioned in section 15(b), the statutory provisions

' . Sec. 43. Save as otherwise provided in chapter 111, every person who, relating to void marriages, however, do not apply. In such a case only the .
. being at the time married, procures a marriage of himself or : ,

N . * herself to be solemnized under this Act shall be deemed to have ; © 15 Parameshwari 'y, Muthojirae Scindin, AIR 1981 Kant 40; Unia Charan Roy v. Kajul

L committed an offence under section 494 or section 495 of the © Rey, AIR 1971 Cal. 307.

16. After its wEoE_E.aE.,._.: 1976 section 24 provides that a declaration of nuliity _..: res-
14. See Special Marriage Act 1954, secs, 4, 15-18. pect of a void marriage can be made only while both the parties are alive.
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registration may be cancelled. So, where a marriage which is in fact
bigamous has been fraudulently regisiered under the Special Marriage Act
1954, on the detection of the fraud its registration as a civil marriage would
be cancefled by a declaration under section 24(2). This implication of the
Act of 1954 has been noticed in some cases.’? Apparently, the marriage
after the cancellation of registration would come back into the fold of the
law under which it was initially solemnized; it is that law which will govern
its validity now onwards. Thus, if the marriage was a Hindu marriage
solemnized after the commencement of the Hindu Marriage Act 1955, even
after cancellation of registration as a civil marriage it will remain a void
marriage. As far as the Special Marriage Act 1954 is concerned, the only
other consequence of the detection of fraud in a fraudulently registered
civil marriage could, under section 43 of the Act, be imposition of the
penalty under section 199 of the Indian Penal Code. o
Sections 43 and 44 of the Special Marriage Act 1954 provide penalties
for bigamy; both of them extend the application of sections 494-495 of the
Indian Penial Code. The first of these applies when a person already married
procures a new civil marriage under the Act; when he registers the same
marriage as a civil marriage and later it turns out to be a bigamous marriage,
section 43 will not apply. This is clear from the opening words of section 43
—“Save as otherwise provided in chapter 3”. Section 44 applies when a
person married under the Act of 1934 marries again during the lifetime
of the first spouse. Here, the words ‘“‘any other marriage? make it clear
that a second matriage s not permissible even by the religious rites recog-
nized by any of the personal laws. In other words, one who opts fot a civil

marriage must remain monogamous as long as the first spouse is alive and

marriage with him or her is legally subsisting.
Notably, both sections 43 and 44 declare a bigamous marriage to be

void. This seems to be a repetition since, section 24 already declares all

such marriages to be null and void.

Children of a marriage which is null and void under the Special Marriage
Act 1954 will be legitimate in law irrespective of whether the marriage has
been declared void under this Act or any other law, and this applies to
cases hit by anti-bigamy provisions of the Act as well (section 26). .

" 4, Foreign Marriages Act 1969

The Foreign Marriages Act 1969 contains the law on civil marriage fof
persons marrying outside India and may apply where at least one of the
parties to an intended marriage-is an Indian citizen, Also may be regis-
tered under this Act as existing marriage solemnized in a foreign country
between two Indian citizens or an Indian citizen and a foreigner (section 17).
Like the Special Marriage Act.1954, this Act also requires that at the time of
marriage neither party should have a spouse living [section: 4a@)]. A re-

17. See, e.g.,'Langna Bhattacharjee v. Shyamial, AIR 1975 Cal. 6.
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gards matrimonial reliefs in respect of foreign marriages, chapters 4, 5, 6
and 7 of the Special Marriage Act 1954 are applicable to the marriages
solemmnized under or governed by the Act of 1969 (section 18).

As regards nullity of a bigamous marriage, the following features of the
Foreign Marriages Act 1969 arc notable:

. (@) violation of section 4(g) of this Act is covered by the provisions
of section 24 of the Special Marriage Act 1954—a bigamous foreign
marriage solemnized under the Act of 1969 will thus be void and can
be so declared under section 24 of the Act of 1954,

(5) a bigamous foreign marriage which is not solemnized under the Act
of 1969 will not attract the provisions of section 24 of the Special
Marriage Act 1954;

(¢) an existing foreign martiage which is bigamous but is fraudulently
registered under the Foreign Marriages Act 1969 will also not attract

the provision of section 24 of the Special Marriage Act 1954; in such

a case only the registration under the 1969 Act will be cancelled

on the detection of the fraud. Also a false declaration made in this

' connection will be an offence punishable under section 21 of the
>2. :

A person who has contracted or registered a marriage under the Foreign
Marriages Act will be guilty of bigamy if during the subsistence of the first
marriage he or she marries again, and in such a case the IPC law on poly-

gamy will apply. This is provided for by section 19 of the Foreign Marriages

Act 1969 which is given below:

Sec. 19. (1) Any person whose marriage is solemnized or deemed to
have been solemnized under this Act and who, during the
subsistence of his marriage, contracts any other marriage
in India shall be subject to the penalties provided in section
494 and section 495 of the Indian Penal Code, 1860 and the
marriage so contracted shall be void. :

(2) The provisions of sub-section (1) apply also to any such
offence committed by any citizen of Indiz within
and beyond India.

It will be seen that the law applicable to civil marriages, both domestic
and foreign, do not make any concession for the rules of any religion per-
mitting polygamy to any extent. The only concession made by these laws
in this regard is that if an existing bigamous marriage is fraudulently regis-
tered under their provisions, on the detection of frand these laws would not
treat the marriage as null and void and would let it be governed by the reli-
gious law under which it had been initially solemnized. Unlike the civil
marriage law of Goa, Daman and Diu, no religious custom is directly or
indirectly protected by the modern civil marriage laws of India.
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The Special Marriage Act 1954, as an option to the various religion- °

based personal Jaws, until after the expiry of thirty-five years. virtually. re-
mains a rather exceptional law. The number of civil marriages is stil] limi-
ted, comparatively people continue to prefer religious marriages. Most
of those who go in for a civi] marriage do it for the sake of an inter-religious
marital relationship.18

© IIL RESTRICTIONS ON POLYNAMY UNDER CIVIL
v SERVICE RULES :

Article 309 of the Indian Comstitution in its Proviso empowers the Presi-
dent or his deputy to make rules regulating the recruitment and conditions
of service of appointees under the services and posts “in connection with
the affairs of the Union”. The same power it confers on the governors of
the states in respect of services and ‘posts ““in connection with the affairs of
the state.” Besides, article 313 continues in force all the laws and rules of
the pre-Constitution period relating  to administrative services. Under
these provisions of the Constitution are in force at present a number of
Conduct Rules relating to civil and administrative services. Many among
these incorporate, inter alia, anti-bigamy provisions very relevant to our
present work. Among these are:

() All India Services {Conduct} Rules 1968—Rule 19;
(71} Central Civil Services (Conduct) Rules 1964—Rule 21 : and

(i) Corresponding provisions of the State Govern'ent Service {Conduct)
Rules.

Similar Rules containing regulations relating to bigamy are found also under
‘Standing Orders’ of government corporations, constituted under parliaraen-
tary statutes. Some Municipal Service Rules also make reference to bigamy.
We will make here a survey of anti-bigamy provisions under Service Rules
and Standing Orders of this nature, Our survey of these rules is merely
Hllustrative and representative, and not exhaustive.

1. Government Service Rules

Rule 19 of the All India Services (Conduct) Rules 196§ provides as
foliows:!e LT

RO17. (1) No member of the service shall enter into, or contract, a
. marriage with a person having a spouse living; and
(2) No member of the service, having a spouse living, shall enter
into, or contract, a marriage with any person;

18. For a recent empirical study on the working of the Special Marriape Act 1954 see
Tahir Mahmood cited sipra note 9,

19. Sec. 19 was added by G.I. Cabinet Scctt: (Deptt.-of H.a_.musnnc Notification No. 9/
32/70, AIS (III) dt. 10 March 31971, - | .. o .
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as is referred to in clause (1) or clapse (2)
that— :

(@) m:nr. marriage is permissible under the person
applicable to such member of the service

. party to the Inarriage; and

A {(#) there are other grounds for so doing.

al law
and the other

(3) . A member of service who has marrie

other than of Indiap nationality shall forthwith intimate
~the fact to the Goverriment, ' ,

It EE be seen that this Rule prohibits the following:

(N mMarrying a person already married;
6] remarriage of a person already niarried.

ices;
person.  In the second
s relevant; if he is already
fed n j is not allowed another
marriage. Zommv_%..v&r the restrictions apply to both men and women

In other words, a sérviee person governed by these Rules cannot practice
o_.m:mvomvmu.clom

vo:\m.mnd\ or ﬁo.:.\msaq as the case may be; nor can he
marriage sEnw.__.m Emﬁ.:o.:m for the other party to the marriage, ‘
two separate nx.cwom.m..o:mh viz., “enter into”

: p.m.momommv_n.,.ﬂrmﬁ. vx.cﬂsm
and “contract” Rule 19 brings within its purview both the sacramenta and
.:,S:m .ﬂno«.o..mw:vnﬂo:mr_wé Emﬂn.m.mam

contractuaf .mo:mm .of ,.a._m_.:.mm.nm.
as well as ejvi marriages. The Ruile, of course, applies frrespective of refj

gion, caste and ‘creed.

, a Proviso which
: c , permit what the general provision of
w:_o._w‘ prohibits. For this Permission there are twe conditions which

Hﬂc_ﬂ 19 wﬁmﬁmmnm w <, rt [4] H:ﬂmﬂ condi 10 wi 1
L Y Irtue ma QH ns .:HQ %.O— owl .C
; . .. : ] ,.Sm. sit _Nnn u.._m

. wants to remarry
marriage, the government may
. . law applicable to the applicant
pérmits En.anﬁqn_m. marriage; if the personal law applicable is 4
, ‘under no Circumstances can the

(i) Where the %m_.aa marriage is- allowed by the personal Jaw appli-
cable 3 the  applicant, ‘the government can -permit the imqamwﬂ

'
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provided that there are “‘other grounds” for the m,_mn._n.... In other
words, even if a personal law unconditionally allows -iis- followers-
to practice any form of polygamy, the government cahnot allow the
same unless there are reasonable grounds for exempting:the appli-
cant from the general anti-bigamy provision of Rule 17, -

On a deeper analysis of Rule 19 of All India Services (Conduct) Rules

... 1968 we find that at present a Hindu, Buddhist, Sikh, Jain, Christian or

Parsi government servant cannot be allowed bigamy under any . circum-
stances, as the personal laws applicable to them prohibit wz .mon:a of poly-
gamy. The Proviso to Rule 19 is thus at present confined in its scope to the
Muslims: and in respect of the Muslims it may be used by the government
to permit:— : :

(@} marriage of a female government servant to a :._m_._.éro, is already
married; and . ..

(5 remarriage of a male government servant during the subsistance
of an earlier marriage.

A Muslim government servant cannot be permitted to marry a woman who
is alrsady married or, if that government mnEmE is a wmuum_o :Q,mau.n to
remarry during the subsistance of her first marriage—since these marriages
are aiready prohibited by the Muslim personal law m:a. cannot m_ﬁ_...”_.oa
be allowed under Rule 19, 'Where Muslim law allows a bigamous marniage,
Rule 19 may be invoked—provided that there are meo:mv_m grounds for
the same. o

Rule 21 of the Central Civil Services (Conduct) Rules 1964, in its
principle and wording, is the same as Rule 19 om.a:n All India Services (Con-
duct) Rules 1968. Similar provisions are found in most of the State Govern-
ment Servants (Conduct) Rules, For instance, under the U.P. State Govern-
ment Servants (Conduct) Rules, Rule 27 provides as follows :20

R.?27. No government servant who has a wife living shall noﬂqmon.

. another marriage without first obtaining the permission of . the
government, notwithstanding that such m:_uwm.mcmi _marriage
is permissible under the personal law for the :::.u being appli-
cable to him.

The government of India has in a2 memorandum laid down the mmﬂo:zom
for entertaining and deciding applications. for relaxation of anti-bigamy
restrictions under Rule 21 of the Central Civil Services {Condunct}. Rules.
The memorandum says:2

“Cases under this rule have been referred to the Home Ministry for
advice whether the permission sought should be given, without any

30, Added to the U.P. Government Servants (Conduct} Rules on 31 January 1955,
2. MUH.A., O.M. No. 219/51-Ests,, dt.. 16 February 1955, :
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preliminary enquiry into the facts alleged. Such references have
caused unnecessary loss of time as no advice can be given without
ascertaining to what .extent the facts alleged are correct. It is,
therefore, requested that before such cases are referred to the Home
Ministry,  the Ministry or Department concerned should cause an
enquiry to be made on the following lines:

_The first point to be scrutinised when an application for pefmission
is received, is whether such marriage is permissible under the personal
law applicable to the applicant. If so, the question arises whether
there are sufficient grounds for allowing an exception to govern-
ment’s general policy. The alleged grounds, given in support of
the request. should be scrutinised to see whether the allegations are
true and well founded. In case the wife also joins the application,
it should be ascertained whether she has willingly consented and
whether any letter, etc., purporting to procead from her is genuine
and is the outcome of her own free will. For this purpose, higher
officers in the department concerned may, if necessary, send for the
applicant and his wife and make personal enquiries. Where the
first wife’s views have not been stated, they should, if possible, be
ascertained. If permission is sought on ground of alleged sickness
of the wife, as much information as possible should be obtained in
consultation with the medical authorities. The arrangements made
by the husband for the maintenance of the first wife should also be
ascertained and it should be examined whether they are satisfactory.”

In another memorandum issued after the enforcement of the Hindu Marriage
Act 1955 the government clarified the inapplicability of Rule 21 to persons
governed by the said Act., saying:®

“The question of granting permission for remarriage will not arisc
in the case of persons governed by the Hindu Marriage Act 1955,
as a second marriage -is possible under the said Act only after the
.person concerned has obtained a divorce against his present wife
from a court of law. Once he has obtained a divorce, he is free to
remarry and government’s permission is not necessary. There is,
therefore, no point in forwarding applications for remarriage from
persons governed by the Hindu Marriage Act.”

In a third memorandum the government made the following clarification:®

» “A question 'has been raised whether the rules prohibiting bigamous
marrigge are at all attracted by a case in which a male candidate for
governmient service contracts a second marriage but the woman with
whom the second marriage is contracted does not, .under the law,

22, D.G., P & T’s Memo No. 62/3/58-Disc., dt. 28 April 1958.
23. ML.H.A., O.M. No. 25/35/60-Ests(A), dt. 9 December 1960,
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acquire the status of a wife or when a female om_ﬁ.awﬁ contracts a

' marriage with a person which is void by reason of his m._ﬂnmaw ﬁmﬁu.m

' a wife living. It is hereby clarified that even a marriage which is

. icgatly null and void by reason of there being a spouse living at the

time of the marriage, would disqualify the person noznna:oa for
appointment in government service.”

In 1970 the government decided that new entrants to Central Services would
be required to give a declaration in respect of their marital status. Text
of the Memorandum issued in this respect follows:24

o

*“The question of revision of the standard rule to be m.ano_.ﬁoqmﬁa in
the recruitment rules and the declaration to:be obtained from new
entrants to government service has been examined. It mem. been
Vo , decided that various recruitment rules may be amended as indicated
. in the Annexure and the form of declaration to be obtained from
the new entrants to government service should be as given there-
under. ,

R T A D  E TR

R e R T s e P g P Ak e s g o

I A : ANNEXURE
Amendment fo Recruitment Rules
‘No Person:—

- {a) who has entered into or contracted a marriage with a persen having
a spouse living; or .

{6y who, having a spouse living, has entered into or contracted a marri-
age with any person,

shall be eligible for appointment to service:

¢ - Provided that the Central Government may—if satisfied that such marri-
age is permissible under the personal law applicable to such person and the
other party to the marriage and there are other grounds for so doing—exempt
any person from the operation of this E._m.

Declaration to be obtained from new entrants to Government Service.

I. I, Shri/Shrimati/Kumari............. 00, ‘declare as under:

(f} that 1 am married and have only one spouse living;
- (/i) that 1 have entered into or/contracted a marriage with a person
I having a spouse living-—application for grant of exemption is
. . enclosed;

24. M.H.A., 0.M.No. 25/37/67-Ests(A), dt. 22 April 1960,

e T e ) T M e N R U A T T e v T

. ({) that I am unmarried/a i.Eoin_.\m widow; : L

- Rules the government could consider an ap
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-(#) that I have entered into and .nosqmoﬁoa 4 marriage with another

person u_.ﬁum the lifetime of my spouse—application for grant of
exemption is enclosed,

2. I solernly affirm that the above declaration js true and I understand
that in the event of the declaration being found to be incorrect after my
mﬂﬁowaag‘r I shail be liable to be dismissed from service,

Umnm m_.msz_.o...:.............

Application for Grant of Exemption '

| (Vide para 1 (] (i) of the Decluration)
To SR

The oo

Sir,

I request thai in view of the reasons stated below, I may be gran-
ted exemption from the operation of restriction on the recruitment to service

“of having more than one wife living/a woman who is married to a person
already having one wife or more living,
Reasons.......... ..., Yours faithfully,

.Umﬁm...A..........,....A.‘... Signature.........,........

In a number of cases the Judiciary has had an occasion to pronounce
-verdicts on the nature, Scope and legal position of anti-bigamy provisions
under the uaimu.mm:..mmﬁ service rules. In Ram Prasad Seth v. State
of U.P% the relevant provision of the U.P, State Government Servants
(Conduct) Rules was challenged before the Allahabad High Court. A
Hindn government servant of U.P,, already married twenty years ago sought
permission a,Bm.qnw again. While the application for the second marriage
"was still under consideration of ‘the state government, the Hindy Marriage
Act 1955 prohibiting bigamy ‘in absoJute terms came in force. There was
thus no question of the application being granted by the government, since
by implication of Rule 37 of the U.p. Government Servants (Conduct)
plication for bigamy only if the

personal Jaw of the applicant allowed it. The case before the court involved

125, AIR 1957 Al 411,




162 : ~DELHI. LAW-ZREVIEW . _.,. o <or.n.mua .

the guestion of- validity of the newly introduced mns.gmmﬁw lawof the

,.m:_ac Zmaﬂmmo Act 1955, The High Court, of course, decreed. the consti-

tutional validity of the restrictions of polygamy: both under the' 1955 Act

and Rule 27 of the U.P, Government Servants (Conduct) Rules.

“In Tamilnadu a Muslim government servant nbm:n:mnm the constitutional
ﬁ;ﬁé of Rule 21 of the Central Civil Services ﬁonmcoa _wc_nm 1964. In
@ long judgment the Central Administrative Tribunal owmmﬂ..& 26

:Wam 21 should be read as a whole without excluding the vnosmo.
It is no doubt true if the proviso were not there, sub-rules (1) and (2)
of Riile 21 are likely to affect the pérsonal law of members belonging
to the Muslim community, under which they can marry more than
one wife. But the proviso actually safeguards their interest.. It
merely provides a restriction or a fetter on their fight by sdying that
before they contract a second marriage they must get the péemis- |
sion of the government. The provise which imposes ‘such a
restriction should be taken to be a reasonable restriction. imposed in,
public interest and the said provision cannot be said to fake away’
the right under the personal law to the pexsons belonging to Muslim -
community. Admittedly the applicant is a government servant- and’
he is governed by certain conduct rules formulated by govefnment
under Art. 309 of the Constitution as being applicable to. other
~government servants. ' Therefore, there is nothing wrong .in the
- government framing a rule saying that before a government servant
" ~mdrries a second time, when the first wife is alive, he must take the
permission of the government even if the personal law of the govern-
ment servant cencerned peérmits him to have more than one wife.
Therefore the contention of the applicant that Rule 21 is invalid in
law has to be rejected and the impugned order cannot be challenged
on this m..o:na ” .

In Vinodi Lal v. Union of N:&PE it was aawina whether the anti-
_zmmm..w provision of the Central Civil Services (Conduct) Rules would
apply to Delhi policeman since the Police; Rules ‘1964 (made under the
Police Act 1861 applicable in Delhi) did not have a corresponding. provision.
A head constable on duty in Nepal had committed bigamy and disciplinary
proceedings were taken against him, chall¢nging which he raised this question.
The Central Administrative Tribunal upheld the disciplinaty action against

him; confirming the applicability of anti-bigamy provision of the Central

Civil Services (Conduct) Rules to the case in. question,

». In a Bombay case a rather strange ruling was given. If a married man
marries an Ennmaw married woman, is it a case of bigamy? The answer of
some courts is ¢ o since this i is no Em:.Smo E the éyes om. __mi B We are

Mm v.a u..b_qSEh?..n v, Govt. af India, ATR Humm (2} QP.H uum A_.Swanm&
27, (1988) 5 SLR 543 (CAT) Delhi.
28, C.G. Rangabashyam v. Ranfani Murugan, 1981 Cri. L.J, 577,
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not convinced of the wisdom of this decision even under the Indian Penal
Code2® A similar decision was, however, given in a service case.”® Under
the civil service rules such a decision seems even more objectionable, since
Rule 21 of the Central Civil Services (Conduct) Rules neither uses the word
bigamy nor defines it. This Rule simply prohibits marziage of a government
servant to a woman already married; it does not say that if the male govern-
ment servant so. doing is m_wm.w:mm% married the Rule would not apply to
him. In any case there is nothing in Rule 21 suggesting that a marriage

“hit by its provisions must be valid under the personal law applicable to the

government servant concerned. On the other hand Government ‘Memo-
randum dated 9 December 1960 (reproduced above) makes it abundantly
clear that the bigamous marriage may not be a legally valid Emﬁmmn for
the application of anti-bigamy provision of the service Rules.

2. Corporation and Municipal Service Rules

Under the Indian Air Corporation Act 1953, Standing Orders concerning
&mﬂﬁ::o and appeals have been formulated in exercise of the power confe-
rred in this regard by section 45 of the Act. Regulation 15 under these
Orders reads as follows:

R.15. No employee who has a wife living shall contract another marriage
without previous sanctionn of the General Manager, notwith-
standing that such subscquent marriage is permissible under the
personal law for the time being applicable to him. Likewise, no
female employee of the Corporation shall marry any person who
has a wife living without obtaining such previous permission.-

o

in a case decided by the High Court of Madras®* the constitutional
validity of this Regulation had to be discussed and decided upon. It was_
pleaded before the court on behalf of a Muslim employee of Indian Airtines’
Corporation that Regulation 15, quoted above, “lacked guidelines” on
the question of granting exemption from the general restriction on bigamy
imposed by it. On a thorongh examination of the language of the Regu-
lation and its policy and rationale the court arrived at a decision that the
Regulation did not introduce an element of unconstitutional discrimination.
‘The court observed:

“However, if the rule indicates the policy on the object which ins-
pired it and which is its basic structure, the mere fact that the rule
by itself does not set out in mxv:o: terms completely and with ?ooa_on
all the contingencies or exigencies which would warrant the exercise

29. See., Kiran B, Jain, “Vice of Bigamy and Indian Penal Code: Ramifications of an
Archail Law”, 32 JILI 386 (i930).

30. Tanafi Bhandiha Awale v. State of Maharashtra (1985) SLR. 45% {Bom). -

3. Khatzar Baska v. Indian Alrlines Corporation AIR 1984 Mad 379,
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of the power will not make the rule hit by the mischief of discrimi-
nation. Discretionary power is not always discriminatory, especially
when the policy and the object behind the rule is clear.”

The thrust of this decision was that Regulation 15 wds not unconstitu-
tional since-it did not in absolute terms prohibited bigamy; and the court
made it very clear that it was not going into any other question relating to
the anti-bigamy restriction of Regulation 15. Its constitutional validity as
a whole and on the ground of its conflict with Muslim personal law was
not an issue before the court and, therefore, it did not probe into it.

The Madhya Pradesh Municipal Service (Executive) Rules 1973 enacted
under the gm&d@. Pradesh Municipality Act contains the following anti-
,c_mmné ?.oﬁmwou.

R.10.{1) No male candidate who has more than one wife living and no
female candidate who has married a person having m?nw& a
wife living shall be eligible for appointment to the service or
post :

s Provided that the State Government may, if satisfied that

there are spectal grounds for doing so, exempt any such candi-
' date from the operation of this sub-rule.

This Rule substantially m..mannm with the principle incorporated in Rule 19
of the All India Services (Conduct) Rules 1968 discussed above.

Some time ago the case of a Muslim employee of the Banaras Hindu
University was referred for opinion o the late Justice M. H. Beg who was
requested to give an opinion if the Central Government Services (Conduct)
Rules 1964, requiring prior permission for polygamy, could be deemed to
be applicable to the university employces. The case is, reportedly, still
pending awaiting the advice of some other experts.®® Anti-bigamy provi-
sions under the various service-conduct rules are in fact a form of subordinate
legislation meant to curb a social evil which could not be eradicated by
direct legislation due to the sensitive nature of personal-law reform. Impo-
sing the interpretation of personal law on these rules so as to curtail their
sirength and scope is, in our opinion, inadvisable. These rules, we feel,
should be kept apart from the niceties of direct legislation on bigamy and its

interpretation by the courts. o

32, Justice M.H. Beg died before he could give his opinion in the case. The case is with-
in the author's personal knowledge,
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STUDENTS’ SECTION

mogm ASPECTS OF THE RIGHT AGAINST
A mHHM.HZOEEZPﬂOZ IN INDIA

THE ioaﬁzm of a criminal mmeaB in a country and the doctrines that
govern the system are heavily dependent on the philosophy in which the
criminal jurisprudence of that country is rooted. If the norms which guide
the criminal systems can be grouped under the two broad headings, to say,
Crime Conirol and Due Process, our system @E_w fall under the latter.l

But it is a fact that no country in the world had adopted a classical model
of either system without any compromise because of the inherrent defects in
cach systemi. ' Even in countries like the United States of America which
originally maovﬁm a vwamnon Duc Process Model, the judicial trend is shifting
towards the othér model in some fronts, even :&g they try to maximise the
protection. for individual liberty. The HmoomEmmﬁou of the STOP AND
FRISK RULE in TERRY v. OHIO? and the HEEE safety exception to the
famous MIRANDA WARNINGS upheld in NEW YORK v. QUARLES?
are enough proof for this E.ouo&:ou. In fact, as said before, because of
the inherrent hazards involved in each system every sovereign nation is
forced to: opt for a’ point somewhere between these two classical models.
Indian criminal system is not an exception to this rule. But where a middle
point is optéd it may tend to be close to any ozn of these two systems. This

.ﬁbamzow largely depend upon the culture of the people, their respect for law,

sociological factors ete,

Our system is basically a Due Process Model. But at the same time
the influence of Crime Control Model is not completely absent in our system.
The rules regarding search and seizure embodied in the Code of Criminal
Procedure, 1973 itself are enough to illustrate this. Moreover, in some
cases we will see that even the judiciary is moving in this direction. Thus
when the U.8. Supreme Court evolved the STOP AND FRISK doctrine in
Terry,* Indian Supreme Court held in Malkani’s Case® that the wire-tapping
of" 90 moosmnn.m conversation without his consent, will not be considered-as...
Enmmzv. obtdined evidence. .

This shift, by and large, depend upon the need of the society. It is also
true that this &Eﬁmn is hmommme, for a self imposed subjugation to any

1. For a g:&. m_mn:mm_on on the different aspects of the two systems, refer Herbert L.
Packer; h:Ea. of Criminal Smiction, (1968). Also see R.V. Kelkar, Qutlines of Cri-
minal m.wenmm.nwm (1984), Ch. 13.

2. 39 US. 1(1968).

3. 467 US. 649 (1984).

4, Suprg note 2.

5. RM. ?&amﬁi v EQEEMEE. AR 1973 5C 157,
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philosophy without considering the changes in the society ‘and its needs
would be rediculous and cannot ensure justice. At the same time we must
grarantee the most fundamental rights, irrespective of the doctrines and
the doctrinal shift.

This paper calls for a change in a big way in the approach to the Waoﬁo-
tion against self-incrimination on the cne hand, and at the same time, seck
.more protection for individual liberty in the existing and proposed systems.
These two propositions might look paradoxical. Of course, this balancing
1s difficult but it certainly is worth trying. S

o

Right Against Self-Incrimination—A Pragmatic Approach

>&%8@%5mooamEn_So:s&m8&215%%:&5@3:
all persons against self-incrimination, saying; L

“No person accused of any offence shall be compelled to be a witness .
against himself.” ST '

The same protection was gbarenteed in S, 342 of the Code of ,Q&Bmpm_
Procedure, 18925 But the makers of the Constitution must have Eoumrn
it necessary to give this right a constitutional protection, in the absence of
which manipulations of this right by the future governments are possible
and hence the Article. ‘ T

What is the scope of Article 20(3) ? (Indeed this study include a close
scrutiny of the various terms and phrases used in the article like, “accused of
an offence,” “offence’, ““to be a witness” etc. But it is not don¢ :mﬂm.,.moH.
that is not the aim of this work and also for the reason that these issues are
already discussed by many authorities on Constitutional Law and.Criminal
Law). Itis known to all that an accused person is not bound to answer any
question that is put to him in a court of law. He can be totally silent. But
the sweep of this Article does not stop there. In. M.P. Shamra v. Satish

Chandra,? Supreme Court held that the protection guarenteed in Article

20(3) is not limited to the court room testimony. Hence the court observed:

The phrase used in Article 20(3) is ‘to be a witness’ and not ‘to
appear as a witness.” It follows that the protection afforded to an -
accused in so far as it is related to the phrase ‘to be a witness’ is not
merely in respect of testimonial compulsion in the Court room but
may well extend to compelled testimony previously obtained from him.
Tt is available therefore to the person against whom a formal accusa-
tion relating to the commission of an offence has been levelled which,
in the normal course may result in prosecution.® '

6. Ss. 313 and 315 of the new Code.

7. (1954) SCR. 1077.
8, Id, at p. 1086.

tvoL. 14,
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This view was ?ﬁ:wn,‘.nm:mnmﬁom in” ariother ¢elebrated decision Kathi
Kalu Ogbad v. Bombay® . . Co v

Further, in Sharma’s- Case it was decided that the right against self-

' incrimination is available not only in regard to the oral evidence but docu-

mentary evidence also. . But this view, intended to settle a dispute; worked

just opposite.. Consequently a series of contradicting judgements by various

High Courts followed!® particularly with regard to the validity of the com-
pulsorily taken thumb impression, hand-writing specimen ete.: Ultimately
Oghad set this dispute at rest, limiting the operation of the Article 20(3)
protection to only such documents which contain the personal knowledge of
the accused. Of late, decision after decision, judiciary is trying to widen
the ambit of Article 20(3), to afford more protection to the accused. .

When things are like -this, if -aiiyone argue that the right against ,mmn,.
incrintination should be limited, it will be criticised as an attempt to bring
the horse before the cart. But do we really need so much protection? O,
is this the right kind of protection which is required today ? Ts this prohi-
bition a tool in the criminal’s kit to defeat justice? A non-prejudicial
approach to'thess questions always suggest us to re-define the range of the

-protection granted, for the harsh reality is ‘that it is often misused than used.

Misuse of this wﬂo_ﬂonmon is common whetever it is granted. Judiciary
is also aware of this fact. This sentiment is expressed by Justice Byron R.

“White in- his dissenting judgement in MIRRANDA v. ARIZONA! when

he declared Emﬁ.z:,w rule of the case %E&% required claborate warnings and
offer of counsel before the tight against slf-incrimination could be effectively

waived, would return killers, rapists and other criminals to the streets and

have a corrosive effect on the prevention of crime. But at the same time,

‘common-sense does not allow us to argue that the protection against gelf-

incrimination should be completely abolished. Then a balance has to be
struck between these two competing interests. - In fact, our Supreme Court
also held in Sharma’s Case®* “...there is no inherrent reason to construe
the ambit of this [Article 20(3)], fundamental right as comprising 2 wide
range. Nor would it be legitimate to confine it to the purely literal meaning
of the words used....” Janardhan Das J. to arrive at this conclusion takes
help from “Wigmore on Evidence™?® in which the famous jurist observed:

[Tndirectly and ultimately it [the right against self-incrimination] |
works for good—for the good of the innocent accused and the com-.,
munity at large. But directly and congretely it works for ill, for the

protection of the guilty and the consequent derangement of civic order.

9. AIR 1961 SC 1808." " L : e
10. Farid Ahmed v. State, AIR 1960 Cal 32, Dorai Swami v. Polantandi, AIR. 1956 Mad
" 632, Balraj Bhallz v. ‘Ramesh, AIR 1960 All 157, In Re, Sheik Moh. Hussair, ATR

1957 Mad 147. o
1. 384 U.S, 436 (1966). EAFCEN : : i

12, Supra’note- 7.

13. V. 8, pp. 314-5.

~
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There ought to be an end to judicial can’t towards crime. We have
already too much of what a wit has called ‘justice’ tampered with
mercy’.. The privilage therefore should be kept within the limits the
strictest possible.

Once again the question is the same—where to draw the demarkating
line? To answer this question first we should discuss the purpose of the
protection granted; and for this essentially we should look into the history
of the evolution of this right.

Article 2003} was discussed in the Constituent Assembly on December 2,
3 and 6; 1948. A search through the Constituent Assembly Debates shows
us that Article 20(3) was adopted by the makers of the Constitution with-
out much discussion on it. The reason may be that by then the right against
self-incrimination had become a universally accepted principle of the criminal
jurisprudence. Nevertheless, B.N. Rao in his notes on the Draft Report
dated April 8, 1947 pointed out that the sub-clause (2) (as it stood in the
Draft Construction) was based .on the Fifth Amendment of the American
Constitution. Fifth Amendment drew its inspiration from the English

~Common Law. In England, the doctrine had a historical origin. It arose
from a feeling of revulsion against the inquisitorial methods adopted, and the
“barborous sentences imposed, by the Courts of Star Chamber in the exercise
of its criminal jurisdiction. This came to a head in the case of John Lilburn
and the abolition of Star Chamber and the firm recognition of the principle
that the accused should not be put on Oath and that no evidence should be
taken from him. In course of time this principle was.extended as a privilage
to witness against self-incrimination in giving oral testimony or in producing
documents.'* Thus this right originally evolved in England as a protection
gainst the ‘judicial attrocities’, when the Court and the Police were not much
different. The philosophy behind this rule was, as it is evident now, that if
such protection was not granted the unholy alliance of the Court and the
Police (as it was the then state of affairs} would torture the accused and
compel him to confess or plead guilty. It was never intended to defeat
justice. But unfortunately, without a proper study of the purpose and the
amplitude of the right in the light of the changed senario, our framers of the
constitution adopted this rule as a whole, which thus can be held against
police investigation as well as Court tral.

Now the question is whether the right against self-incrimination e -

extended even to the Courts in the changed circumstances where the Courts
are distinctly separate from the executive and thereby from police actions?

Our police may still not be much better, but by no stretch of imagination
Indian Courts can be equated with the Courts of Star Chamber. The Courts

14, B. Shiva Rao, The Framing of Indian Constitution Select Documents (1967), V. II, .

p. 149,

15, The historical background of the right against self-incrimination has discussed by
the Supreme Court in Sharma's Clse, Supra note 7, at p. 300. Also see Seervaj,
Constitutional Law of India (1985), V.1, p. 770,
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in India are- the vanguards of the individual liberty. But at the same time
it has a duty to see that the law of the land is respected, that justice is done,

- But the wide swgep of the present Article 20(3) incapacitate the Courts from

fulfiling this duty to a large extent. Thus as said by Justice Byron and
quoted above; Article 20(3) protection is misused to return killers, rapist and
other criminals.to the streets. Therefore it is submitted here that the
operation of Article 20(3) should be kept out side the Court room and at the
same. time Eomn,d.mgm must be enforced more vehémently with respect to
the police investigation. The Courts should be granted the authority to
examine an decused just Jike any other witness. He should be cross-
examined -and ‘re-examined to sift the truth out of the facts, Here the
accused is not being tortured nor compelled but he is just co-operating with
the Court as’a responsible citizen of this country, which he is bound to do,
mmuno he had adopted justice as a constitutional value along with liberty!s

One may‘argue that the provisions contained in Ss. 313(1) and 315(1)
of the' Criminal Procedure Code, 1973 are enough to secure this purpose,
But this contention is misleading. S. 313 is to enable the accused to perso-

- nally explain any circumstances appearing in the evidence against him.

Moreover, sub-section (2) and (3) provide that no Oath shall be administered

+ to him before he is-examined, nor his failure to answer or his false answers

will not make him lable for punishment. Likewise, S. 315 declares that an
accused person shall be a competent witness but only in his own request in

‘writing.  Evidently these provisions are to help the accused-—ofcourse for a

2ood reason. But what is intended here is a provision to examine the

-accused as a witness not only to prove his innocence but also to prove the

truth. - ‘

In Nandini Sathpathi v. P. L. Dhani¥® the court speaking through Krishna
Iyer J: observed, that the word compulsion as used in Article 20(3) includes
“any mode of pressure, subtle or crude, mental or physical, .direct or in-

‘direct by sufliciently substantial applied by the policeman for obtaining

information”. 'This definition is fine in 50 far as the police interrogation
is' concerned. But this is not enough. The word ‘compulsion’ must be
re-defined.. Thus the accused must be mads to speak in the Court, he should
be made to produce all necessary documents in his custody, including those
which: contain his personal knowledge. Conferring a right to complete
silence on the accused is out of the purpose of Article 20(3). This is the
kind of judicial activism we require today. If the Courts are hesitant to do
so, then the Parliament should come forward with a bold amendment to
fulfil the purpose.

Interestingly, constitutional advisor Shri B.N. Rao suggested an amend-
ment of Article' 26(2) of the Draft Constitution, October 1947 {Article was
later re-numbered as Article 20(3) ) in a similar line. The Article, amended

16, See, Preamble to the Coasiitution of India, 1949.
17. AIR 1978 SC 1025, '
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as suggested by shri Rao reads as follows:

“No person shall be punished for the same offence more. Emn once
nor, save as provided in S. 1328 of the Indian Evidence Act, 1872'as in
Sorce at the commencement of the Constitution, shall any- person be
compelled in any criminal case to be a witness against EBmo_m 18 (Italics

m:wv:n& . ;

The mwﬁ and use of this amendment is explained by B.N. wmo,. himself

in his explanatory notes supplied to the Drafting Committee- on October
7, 1947. He explains: S

Without these words the clause may lead to failure of justice, parti-
cularly in criminal cases. The rule contained in S. 132 of the Tndian.
Evidence Act deprives a witness of the right of refusing o answer
_incriminating questions, but provides that, if a witness is compelled
by the court to answer, the incriminating answers will not ngaon him .
to any criminal charge except a prosecution for giving false evidence. -
This rule has the merit of securing the benefit of his answer .to the cause’
of justice and the benefit of the protection against self-incrimination.®

But this realistic approach was not appreciated by the Drafting
Committee, Had this amendment been approved,. position” would hdve
been much better. But then, the amendment was rejected on the ground:
that the intention of the Article is that any person accused of any. offence
should not be compelled to be a witness against himself and that the-amend-
ment suggested would not be necessery if this intention was made clear.2t
The amendment was thus not against the spirit of the constitution, it was
only a question of necessity. This is cited here with a view to substantiate
the arguement that if need arise, there is scope for an amendment to Article
20(3) without damaging the basic structure of the Constitution. " OmnmE?.
such an amendment might not have been necessary for the land ‘eur fore-
fathers dreamt, but we know, today it has become a crying uaoamm:.% here.

When everybody is busy in finding new ways for enlarging the amplitude
of wﬂ.mon& liberty, this dissenting note might take time to mcﬁwo u nroa
But this is the truth, justice demands it.

18. 8. 132 of the Indian Evidence Act, 1872 reads as follows: “A witness shall not be
excused from answering any question as to any matter relevant to the malter in

issue in any suit or in any civil or criminal proceeding, upon the ground. that the

answer to such question will criminate, such witness, or tend directly. or indirectly
to expose, such witness to a penaity or forfeiture of any kind, Provided that no
such answer which a witness whall be compelled to give, shall subject him-to any
arrest or prosecution, or be proved against him in any . n:EEuH ﬁnonnnmEm. except
in a prosecution for giving false evidence by such answer™

19. Supra, Select Documents, V. TII, p. 11,

20, Id., at p. 200,

21, :%w at p. 330, "Minutes of the meeting of thé Drafting OoEB:So. Zoé:..we. 1,
1947,
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Now we shall move on to the second aspect of the problem. How far
is our individual liberty secured under the existing police investigatory
systern? ‘This issu¢ is discussed here particularly in connection with 8. 27
of the Indian Evidence Act, 1872 (hereinafter referred to as °S. 27), and the
provisions regatding search and seizure contained in the Code of Criminal

“Procedure, 1973.

{(a) Ouoslaught of S, 27 on H.?mlw

The general rules of nﬁan:oo regarding confessions are given in Ss. 24,
25 and 26 of the Evideénce Act. Section 24 forbids confessions caused by
inducement, etc, Section 25 invalidates confessions made to a ﬁo:nm officer
and section 26 excludes confessions made by the accused while in police
custody, except within the immediate presence of a magistrate. Section 27
is ‘an exception to this general rule which reads:

Provided that, when any fact is deposed to as discovered in conse-
guence of information received from a person accused of any offence,
in the custody of any police officer, so much of such information,

whether it amounts to a-confession or not, as relates distinctly to the
fact thereby discovered may be proved.

The scope of the section is explained by the Supreme Court in bn.aSaz
Upadhyaya’s Case2* In this case, Shah J. observed:

S. 27 is found on the principle that even though evidence relating to
confessional or other statements made by a person, whilst he is in the
custody of a police officer, is tainted and therefore inadmissible, if the
truth of the information given by him is assured by the discovery of 2
fact, it may be presumed to be untainted and is, therefore, declared
provable in so far as it distinctly relates to the fact thereby discovered.
This provision invites criticism from many angles.

"This section seems to suggest that the police can, when the accused is in
their custody, use any method to extract information, but such information
should lead to the discovery of a material fact. More often, police as a
matter of their privilege, resort to illegal means like torture which may vary
in degrees. The validity of S. 27 was tested against the protection guaranteed
under Article 20 (3) in various cases. It was decided in different High Court
decisions® that the compelled statements and the discoveries made as a
Hnm:: thereof, will be hit 3 Article moav In Bombay v. Kathi Kalu Ogbad®

22, Cwm: II SCT 334, |

23. See, Doom Singh v. State, AIR qu All 197, Awmrut v, Bombay, AIR Gmo Bom Awm
Orissa v. Basarnta w%.. AlR 1959 Ori 33, Radha N:.%:aa V. .m._.ak. AIR 1960 mE
294.

24, Msu_s note 9.




At bt R ST o -1 |

-

172 DELHI LAW REVIEW voL. 14

Supreme Court observed that as to the statements admissible under 8. 27
of the Evidence Act, they “‘are not within the prohibition [of Article 20(3)]
unless compulsion has been used in obtaining the information™. It was
also said that compulsion is a question of fact and that the statements made
wiil not become inadmissible for the only reason that they were made while
in police custody, though :.,h..mﬁ fact, coupled with others, might establish that
the statement was compelléd. Thus the present position is that as a rule
S. 27 statements and discoveries are admissible in evidence unless torture or
compulsion to obtain it is proved.

In all the above cited cases, validity of 8. 27 was tested only with Article
20(3). But it is submitted here that this is not the right approach. Before
deciding the validity of S. 27 it should be tested with Articles 20(3), 21 and
14 of the Constitution of India. Moreover, this study must be conducted
with a reasonable :naﬁmﬁmwawﬁ of the actual police behaviour and how S. 27
provisions are being manipulated in their hands. .

Before we proceed further with the constitutional aspects, it is necessary
to say that if a person is taken under the police custody, he is bound to be

maltreated. Custedial anm..wfm are no more a mews to us. But why torture?

In most cases this torture is with an aim not to make the accused confess
(because the police is better aware of S. 26, Evidence Act), but to get infor-
mation. In some cases police succeeds but in most cases they fail. And
in yet other cases, police themselves plant a piece of evidence and force him
to “discover” it. .

It is possible to argue that the above discussion is of little use since
Oghad has made it cleax that if’ compulsion is proved the evidence will be
invalid. But what is more important is how to prove compulsion.  Can
an ordinary citizen prove that he was compelled to make the statement in
question when he was in :5 police custody 7 For him, even after fourty
years of independence, police station 15 a devils den. He has no means to
prove his case while the police has the know-how to crush even his internal
organs without causing a visible scratch outside. They have the mechanism
to make a custodial death a suicide. Ordinary man is always at the receiving
end. In these circumstances it is next to impossible for him to prove that
he was compelled while in police custody. Thus the police always use 8. 27
as & weapon to encroach upen individual liberty. Moreover, the burden of
proving compulsion is thrust upon the accused for whom it is practically
impossible, his right guarenteed under Article 20 (3} becomes a mere illusion.
Fhe freedom intended to be conferred under-Articte 20(3) is not this kind of
illusiory freedom. The Article-is enacted with a view to provide real and
substantial protection to the accused from all kinds of compulsions. But
we have seen that this is not just possible when 8. 27 is in force. Unfortu-
nately these facts could not attract our Bench when they sat to decide the
validity of 8. 27, Thus it is submitted here that considering the rezl working
of the section and the potemtial mis-use of it, 5. 27 of the Evidence Act
which has mow become a threat to the individual liberty should be declare

a3 violative of Article 20(3) and hence unconstitutional. .
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S. 27 is liable for attack from two more angles. Article 21 makes it
clear that no person shall be deprived of his liberty except according to a
procedure established by law which must be ‘just, fair and reasonable’.®s
The procedures established, such as search and seizure, to compel an aceused
to produce documents are elaborated in the Criminal Procedure Code.
These provisions do not authorise criminal methods to obtain production of

things. Thus when a person is tortured to produce certain documents, it Is

. .clearly against the procedure established by law and hence violative of

Article 21, - If-§.27 works as an enabling Qo&%on for such violation, even
that section is liable to be struck down, Lastly, S. 27 contravenes Axticle
14 also.?® Now it can be said almost axiomatically that. Article 14, among

other:things; strikes at arbitrariness “‘because an action that is arbitrary must

necessarily involve. a negation of equality”.? Thus when we confer a
right upon the accused—that he would not be compelled to give evidence—
arid provide him with 10 legal equipment to prove his case when his right is
denied—when hie is actually compelled—it would amount to arbitrariness,
something prohibited under Article 14,

" Thus we have seen that if we experiment $. 27 with Article 14, 20(3) and
21 ‘together;. in the light of the deplorable history of police torture in this
country, it will turn the litmus of constitutionality red—Section 27 of the

- Indian Evidence Act would be declared as unconstitutional. If it is not done,

again there will be more cases of police torture, more number of custedial

,ammza etc; .

Theze is another side of it. If the information and the subsequent
discoveries made under 8. 27 are declared invalid, at least in few cases,
criminals . will :evade pumishment. Justice should not fail because there is
no alternative available. This problem could be solved in two ways, Omne
is that §. 27 should be amended appropriately, attaching a rider to it, as in
the case of S, 26 confessions. In other words, to save a statement from
imvalidation, it should be made in the immediate presence of a Magistrate.
The presence of a Magistrate will make a lot of difference. Or the Ooﬁﬁ
should be given the power to examine the accused, to gather information
and to order him to ‘produce the documents which are in his custody and
knowledge. - “This is the practical importance of the submission made in the
second part. . Thus the power which is misused by the police must be ﬁm.wg
away from them—to protect individual liberty, and should be deposited

25, Maneka Gandhi v. Union of India, AIR. 1976 SC. ) ) ]

26. In Deoman Upadhayaya's Case, Supra note 22, S. 27 'was tested against >:_.c_o
14. - But thére the issue was different, it was not arbitratiness. The main scnwﬂmos
in Deoman's case was if 8. 27 was void as offending Article 14 of the Ooum»:c:oq”
as the section makes an unressonable classification between ‘persons in custody
and .nn_‘moi not in custody’ while accepting evidence against them. Hra. court :a_nm
by a four to one majority that ‘persons in custody’ and ‘persons not in n:m:u.aw
do not stand on the same footing nor require identical protection and hence Article
14 is not contravened in that case. - )

26a. Ajay Hasia v. Khalid Mufib Shervardi, AIR. 1981 SC 487,
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with the courts—to use it to secure justice, a cherished ideal of our consti~
tution. Simultaneously, the Police force must be well equiped with state-of-
the-art machinaries to find out evidence in 2 more scientific way, in the abse-
nce of which the police may tend to fall back on their traditional methods.

(b) Search and Seizure

The last issue which is proposed to be discussed in this. article is the

*-search and seizure provisions under the Code of Criminal Procedure, 1973.

In India, there is no fundamental right against search and seizure unlike in
America and in many others countries.? The Fourth Amendment to the
U.S. constitution declares that ““...the right of the people to' be sccure in
their persons, houses, papers, and effects, against umreasonable searches
and seizures, shall not be violated, no Warrents shall be issued, but upon
probable cause, supported by Oath of affirmation, and particularly discrib-
ing the place to be searched, and the person or thing to:be - seized...”
During Constituent Assembly Debates, Shri Kazi Syed N,wanwcm&n moved,
an amendment to Article 14, Draft Constitution (which, was later. renumbered
as Article 20 in the present constitution) which would have granted similar
rights, if passed.®® I .
Although the amendment was rejected, it is worth noting the sentiments
expressed by Dr. B. R. Ambedkar saying that even though the right against.
unreasonable searches and seizures are well protected under. the Code of
Criminal Procedure, considering the importance of these rights, they-may well
be placed beyond the reach of the legislature, as an abrogation of these
rights are always possible. Yes, if it is because the framers of our consti-
tution believed that these rights are well protected under the existing provi-
sions of the Code of Criminal Procedure®® and hence they were. not placed
under Part-II[ of the constitution, we have a-constitutional duty to sée that
those provisions are strictly observed. P
" Though there are ample provisions in the Criminal Procedvire Code
regarding search and seizure for all occassions, we know, illega) searches and
seizures are more common than Jegal. Why is it so ? The force of laws
depend upon the sanction attached to it if they are failed to be observed.
Sanctions could be of two kinds: (f) by prosecuting the person who violate
the rules of the game, ot (ii) by excluding the evidence obtained throngh such
illegal searches, Unfortunately in Indian laws, these required samctions
are missing. BT
In spite of the Fourth Amendment protection, illegal searches were
common in the U.S. also. To do away with this difficulty, the American

27. Clauses (2) and (5) of the Irish Constitution and Articles 114 and 115 of " the German
Constitution guarantee protection similar to that which is guarenteed irl H< Amecend-
ment of the U.5. Constitution. L

28." See the Constituent Assembly Debates on Aritcles 14 (Draft constitution); Amendment
MNo. 512, Constituent Assembly Debates, V. VII, pp. 794-8, 840-2, - '

29, See, Ss. 93 to 105, Code of Criminal Procedure, 1973,
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Courts developed 4 new device which 'is called the EXECLUSIONARY
RULE. This principle was first applied in BOYD. v. UNITED STATES.*
The wule precisely means that if’ evidence is obtained through an illegal
means, then that evidence cannot be valid before the Court of Law. Though
the Court in ADAMS V. NEW YORK. restricted this rule to the situa-
fion in ‘which a positive act was required by the defendent, the decision in
WEEKS V. UNITED STATES® over-ruled that qualification. This rule

. was again followed by the Federal Courts in a number of decisions and

ultimately in MAPP V. OBIO® the Supreme Court held that the EXCLU-
SIONARY RULE is applicable to the Federal as well as Stafe prosecutions.
The reason why the Court has developed this rule is clear from Mapp's
decision,  Justice Tom C. Clark wrote for the Court; “nothing ¢an destroy
a government more quickly than its failure to observe its own laws” and that
other remedies for the Fourth Amendment violation had proven worthless.
A second purpose of the rule articulated by Justice William J. Brennen,
dissenting in UNITE STATES V. CALANDRA® is that of “assuring the
people—all potential victims of unlawful government ooﬁ&dn?l.ﬁmﬁ. “.&o
government would not profit from its lawless behaviour, thus minimising
the risk of seriously undermining popular trust in government.” As a

“third purpose of the rule, the Court emphasised in ELKINS V. UNITED

STATES® “the rule is calculated to prevent, not to repair, Its purpose is
to compel respect for the constitutional guarentee in the only effectively
available way—by removing the incentive to &mnomﬁn it .

In India also ~ validity of illegally obtained evidence was questioned in
a mumber of cases. As understood, illegal search and seizure is nothing .c_wn
compelling a person to produce something. Thus, if any evidence is
obtained through an illegal search or seizure from the custody of an accused,
that evidence cannot be proved against him as he has the protection granted
under Article 20(3). Interestingly, in Boyd and in Mapp, the American
m.smHmEn Court referred to Fourth Amendment and also to Fifth Endaamﬁ
which guarantee right against self incrimination to declare an illegally
obtained evidence invalid, wheén Fourth Amendment itself was more than

enough for the purpose. o
In the Indian context, illegal searches and seizures arc against ?ﬂ:n_n
21 also, since they are not the procedure established by law. The established

30. 116 U.S. 616 (1886)..

31, 192 U.5. 585 (1903).

32, 232 U.S. 383 (1914).

33, 367 U.S. 643 (1961).

34, 414 U.S. 338 (1974).

35. 364 11.S. 206 (1960). ,

16, For a better undérstanding of the American position see, ‘“‘search and seizure",
Leonard W. Levy. (ed), Encyclopedia of Amerlcan: Consiltution (1986), p. 1628,
“Unreasonable search ', Jd.; at p. 1947, “Exclusionary . Rule”, /4., at p. 663, Also
see Martin Shapiro and Rosco J. Tesolini, American Consttintional Law (1979) Ch.

3.
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procedure for search and seizure is given in the criminal Procedure Code,
1973. When the scarhces do not comply with these procedures, they can
certainly be challanged as violative of Article 21. )

In RM. Mallani V. Maharashira, the petitioner’s conversation over
telephone was tape-recorded by the police without his knowledge and was
produced before the Court as evidence. The petioner argued that the action
of the police amounted to violation of Article 20(3) and Article 21 of the
constitution. While rejecting the first argument of the petitioner that the
action was violative of Acticle 20(3), the Court :mbz% observed that at the
time of taperecording the petioner was not accused of any crime, a precondi-
tion to invoke article 20(3), nor he was compelled to give evidence. But the
second claim of the petitioner, violation of Atticle 21, was disposed off by the
Court in an unsatisfactory manner. Instead of veryfying whether there was
any procedure cstablished by law for recording telephonic conversation and
whether the police had followed that procedure, the Court simply took the
Jview that the method employed by the police was neither unlawful nor
irregular and hence it is not hit by article 21. One reason for this approach
could be that the impugned action was not a ‘search’ in its strict sence.

In M.P. Sharma v. Satish Chandra,® the question was whether an order
for search and seizure of documents from an accused person violative of
Article 20(3). The Court held, considering both Articles 19 (1 (f) and 20(3),
that the search and seizure as a rule is valid. But in this case the question
of the validity of an illegal search was not involved and therefore that
question. was not decided. But in Radha Krishnan v. State of U.P.% the
Court clearly held that evidence obtained through illegal searches and
seizures are valid. Surprisingly, while &mozmmEm this issue, the Court has
never mentioned article 20(3) anywhere in its judgement.

The <m:9€ of illegally obtained evidence was chailenged invoking Arti-
cle 20(3) in the Supreme Court in many cases®™® that followed, but in all
those cases, the n:acaﬂm:omm neceessary for invoking Article 20 (3) were
absent.

Again in State of Maharashira v. Natwarlal®® relying upon its earlier
decision in Raedha Krishnan* the court held:

So far as the alleged illegality of the search is concerned, it is sufli-
cient to say that even assuming that the search was illegal the seizure
of the article is not vitiated. It may be that where the provisions
of Ss. 103 (5. 100 of the new Code) and 165 of Criminal Procedure”
are contravened the search could be. resisted by the person whose
premises are sought to be searched. It may also be that because .

37. Supra note 7.

38. ATR 1963 SC 822,

39. See, Yusuf Ali v. Maharashtra, AIR. 1968 SC 147, Magraj Patodia v. R.K. Birla, AIR
1975 SC 1295, R.M, Malkami v. Maharashtra; AIR. 1973 SC 157, Pooran Mal
v. Director of Inspector, AIR 1974 mO 348,

40, (1980) 4 SSC 669,

41, Supra note 38,
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of. 26 Eamm;@ of the search the - Court may be inclined to examine
omno?:w. the evidence regarding the seizure. But beyond these
Iwo Sx%qtmnn& no further consequence ensues. (Mtalics supplied).

This m@.ﬁ.ﬁmn: of the mvnx Court is dismal. Because of this even the
last hope of the common man is shattered. The decision follows that the
executive BMQ encroach upon one’s liberty, but judiciary will not inter-
fere and one should resist such attacks oneself if so wish, 2 more dangerous
Eotoﬂ:o: e
~ .One reason for the Court to take such a stand could be that in these
cases the alleged action was rather irregular than illegal. Bui if it was so,
the Court should have clarified it in the _:amm:._m.: itself’ without leaving
m:« room for misinterpretation of the word © illegal’ in future. Otherwise,
taking help from. this ambiguity, even greater illegalities may be tried to be
defended. ‘Redlising the gravity of the problem, the Law Commission of India
has conducted a detailed study on evidence obtained illegally or improperly

- and submitted its report!? suggesting certain reforms of the existing laws.

Though the Commission was not in favour of adopting the U.S. model

.. EXCLUSIONARY RULE, it took the view that therc is need for confirm-

ing on the Courts a discretion to exclude evidence obtained illegally or
_E@Homozu\ if, in the circumstances of the case the admission of such evi-
dence would bring the administration of justice into disrepute. To facilitate
this purpose, ‘the Commission suggested an amendment to the Indian Evi-
dence Act, 1872 by additing a new section to it, viz; Section 166-A. The
proposed S. 166-A says, inter alia, that while determining whether the evidence
should be’ éxcluded, the Court should consider all the circumstances
surrounding - the proceedings and the manner in which the evidence was
obtained, . including the. extent to which human dignity and social values
are violated in obtaining the evidence,

This antendment may not cure the defects completely. Nevertheless,
the significance of the amendment lies in the fact that there is no other better
alternative available at present. But unfortunately, nothing is done towards
this direction by the legislature so far.

v

This discussion ends here incomplete. There are so many other aspects

of right against seif-incrimination which have to be explored. But the pur- .

pose of this article was to make the reader aware that there is scope for
improvement in the present laws conferring this right. We have seen,
how some of the provisiohs can be modified to.protect individual liberty
and secure more justice, What we need today is the balancing of right
and duty, For this a revolutionery approach is required. It is already
late, but it is always better to be [ate than never.

REsn GEORGE™

42, The 94th Nauo: of the Law Commission of India, 1983,
* Final LL.M. Campus Law Centre,
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DUNKELISATION OF INDIAN PATENT LAW : A
PALLINDROMIC INEVITABILITY

" 1. INTRODUCTION

THE DICHOTOMY between the myth that Governs a individuals thought
and the practical consideration that actually determined his. responses o
reality is the predominant leitmotif characterising a Wide crossections per-
ception of the issues relating to TRIPS! as incorporated in the Dunkel
Drafit. Negotiation of GATT3 At the heart of the debate Jies the- conflict

between the pressing urgency to stimulate the inflow of foreign capital.and

frontier technology so as to suppert the process of economic liberalisation
which necessitates adopting a nonconfrontationist posture and the belief
that sccumbing on the issue of TRIPS will effect not only the wealth allo-
cation and technology transfer between develop countries and India to the

Jong term detriment of India but also subvert Iridia’s economic sovercignity.®

This article examines the rationale of the assumptions underlying this
conflict. The areas to be explored will relate to the impact of the opera-

tional interaction between (1) the Indian patent law as a nechanism

designed to countenance (&) the growth and development of'a indegenous

technological base and (b} to facilitate the transfer of imported:fechnology .

by balancing the conflict of interest between monopolistic rights “granted
to private interests and the necessity of safegnarding the public ‘or national
or national interest and (2) the structure as envisaged in ‘the Dunkel Draft
on Patent Law’® In the process the Article discusses some of .the central
dilemma facing the Indian policy : Considering the formidable, pressure
by the US on India to offer higher level of protection for TPR® in: the back

1. TRIP see Ministrial Declaration on the Urguay Round. Declaration of 20th Sep-
tember 1986 in GATT BISD Thirty Third Supplement 19, 2526 (1987).

3. Draft final Act Embodying the results of the Urnguay round of -Multilateral trade
neogation MTN/TNC/W/FH 1991 {Annex IID) p. 57-59, (herc in after Draft Act).

3. GATT Opened for Signature in October 30, 1947. 6/stat. AS, TIAS ' No. 1700, 35

{TNTS 187 Reprinted in 4 GATT, RBISD (1969). Further Reference see—J.H. Jack-
son World Trade and the Law of GATT. O LONG, LAW AND ITS LIMITATION
IN THE GATT MULTILATERAL TRADE SYSTEM (1985), K. - DAM, THE
GATT, LAW AND INTERNATIONAL ECONOMIC ORGANISATION {1970).
R, HUDEC THE GATT LEGAL SYSTEM AND WORLD TRADE DIPLOMACY.

4. See Rajni Bakshi Sovreignity At Stake. The Times of India 19 January 1992.

5. Draft Act Supra Note 2. Part II Section V. See also Penrose E.T. The Economic
of International Patent System (1975). S

6. The Mandate to negotiate improved protection ia other countries is-suppotted by
the statutory authority of section 301 of the Trade Act of 1974 as amended by the
1988 Trade Act, It empowers the USTR. in case US rights or benefits upider a trade

>

tifiably burdens or restrict US commercs. . v t0 (A) mzwun:.& .,é.:: draw or

Agreement are violated or and action policy or practice of a foreign country unjus-
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drop of the compulsion created by the process of economic liberalisation—
can India entertain the option of adopting a intransigent hard stand vis
2 vis the Dunkel Draft suggestions relating to patent reform. In the alter-
native would it not be more prudent stand to negotiate in order to drive
a hard bargain.

1. GATT TPR THE LINKAGE

Objectively intellectual property signifies the legal rights encapsulated
in the idea embodied in a product of the human intellect. Such ideas whet-
her as factum of knowledge or information are possessed of the quality of
being incorporated in tangible objects simultaneously in unlimited numbers
“anywhere in the world.” Intellectual property rights have been broadly
classified into two branches namely :

(@) Tndustrial Property and () Copy Right and include,

(1) Literary artistic and scientific works.

(2) Performance of performing artist, Phonogram and broadcast.
(3) Invention in all fields of human endeavour,

(4) Scientific discoveries,

(5) Industrial design.

(6) Trademark, service mark and commercial names and designs.
(7) Protection against unfair competition.

and all other rights resulting from intellectual property activity in the indus- .
trial scientific literacy or artistic fields.® ’

Industrial property relates to the creation of human intellect whether
expressed as patents or utility medels industrial designs trade marks, service
marks trade names, indication of source, appellation or origin, and the
repression of unfair competition.®

A detailed examination of these definition is not warranted by the scope
of this article the focus being upon patent system. Patents, a concept
Centrat to Industrial property rights broadly ‘¢onceived, a5 a controversial
area in north-south dialogue has assumed disruptive dimensions1®

prevent the application of benefits of trade agreement concessions—— (B) impose
studjes or other import restrictions on the goods and fees or restriction on the service
of such foreign country——ot (C) enter into binding agreements with such foreign
country to (1} eliminate the unfair act policy or practice or provide the US with
- compensatory trade benefits.
7. Phillips Jermy Introduction to Intellectual Property Law 1986, See also WITO
Background Reading Material on IP 3 (1988). - - .
8. Acticle 2 (VIID) of the convention establishing the WIPO (1967).
9. See Article 1 {2) Paris Convention as revised at the Stockholm Revosion Conference
July 14, 1967. ) : .
10. Refer Patel 8.7, Intellectual Properly Rights in the Uruguay Round A disaster for.
the South ECO POL Weekly 1587, .
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A patent is a right of exclusive use granted to a inventor for a specific
duration in exchange of public disclosure of the inventiont A UNCTAD
report describes patent as follows “a patent is a legally enforceable right
granied by virtue of a law to a person to exclude, for a limited time others
from certain acts in refation to a described new invention”. In the Indian
context explaining the rational of a patent system the Ayyangars report
observed the theory upon which the patent system is based is that the oppor-
tunity of acquiring exclusive right in an invention stimulates. technical pro-
gress in four ways. First that it encourages research and invention; Second
that it induces an invention to disclose his discoveries of keeping them as
a trade secret; third that it offers a reward for the expenses of developing
invention to a stage at which they are commercially practicable; and fourth
that it provides an inducement to INVEST capital in new Hnes of produc-
tion.?

Though patents have been on the international scene since a long time'3,
most studies of the operation of the patent system have been inconclusive

.with regard o the social and economic utility of such systems!. However

Industrialised Country’s economists hold a different view point.!s

The Current International System of Protection

The principle international mechanism affording patent protection con-
sist of a variety of treaties administered by imternational organisations

(predominantly WIPO)® which essentially coordinate nation states legal -

regimes that are relied upon to provide subtantive norms & enforcement
procedures. The Paris Convention for the protection of industrial property
acts as the principal international umbrella for national patent systems.??
The principle features of the convention merits brief examination,

11. LEE S.H. The Role of Patents in the Promoticn of Technological Development
and Transfer of Technology. :

12. Ayyangars Committec Report (1959) Para 17,

13. The First Patent statute was enacted by the city state of Venice 500 years ago.

14. See Fritz Maclhlup JAN ECONOMIC REVIEW OF THE PATENT SYSTEM (1958)
ALSO SEE J. JEWKES, D. SAWERS, AND 8. STILLERMAN, THE SOURCE
OR INVENTION 235-54 (1958).

15

INTELLECTUAL PROPERTY RIGHTS : GLOBAL CONSENSUS,” GLOBAL
.CONFLICT (R.M. GADBAW AND T, RICHARID EDS 1988). Also see M.L.
Burnstein Diffusion of Knowledge Based Products : Application to Development
Economies 22 Hcon. Enquiry 612, 615-18,

16. WIPO was established by multilatral convention on July 14, 1967.

17. March 20, 1883 as revised at the Stockholm revision conference (1967). See Gene-
raily 1-3 S. LADAS PATENTS TRADEMARK AND RELATED RIGHTS :
NATIONAL AND INTERNATIONAL PROTECTION (1975). Also See EXIS-
TENCE SCOPE AND FORM OF GENERALLY INTERNATIONALLY ACCEP-
TED AND APFLIED mHPZU.?w.Um\ZOWZm FOR, PROTECTION OF INTEL-
LECTUAL PROPERTY GATT DOC. MTN. GNG/MGU/W/24, 3 JUNE (1988)
(here inafter WIPO report). .
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The convention by ennuciating certain.minimum international standards
seek to ensure ‘protection to the patent holder, at the international level.
The minimum .ﬁm:am&m are reflected in (4) the principle of national treat-
ment (b) the right off priority {c) the rights of patentees.
The natiohal treatment provisions ensures equality of protection by not

. permitting. discfimination to nationals of the contracting states. Nationals

of the non¢ontracting states are also protected if they are domiciled or have

@ real or effective industrial or commercial establishment in a contracting

state. 8 Hﬂm provision effectively excludes any requirement of reciprocity
of protection, '

The right o,m ?.;9.3, a basic night provided by article 4 offers protection
to the patent .mm.w:o.mﬁ desiring protection in several countries. On the basis
of the first application filed in one of the contracting states, the applicant

may within 12 ‘months apply for protection in all other contracting states.

The later applications will be construed as having been filed on the same
day as the, first application. From the legal point of view as S.P. Ladas
puts it “the right of priority is essentially a legal defense accorded by article
4 ﬁm Em. nou.i.msnob.ﬁc persons admitted to its benefits against the grounds
of E<m:amm6= which under the provision of national legislation concerning
the doé:w.om inventors might be opposed to then or against persens who
file in the meantime a patent application for the same invention 20

. Article 5 of the convention which states the rights and certain obligations
wm the patentees reflects the historic compromise between the conflict of
wmﬁ&.oﬂ o%, patent holders and the public®l Article 5A (i) provides that
‘importation .E\ the patentee into the country where the patent has been
mEE& wm objects manufactured in any of the couniries of the union shall
not QE.E_, lorfeiture of the patent”. This article by allowing the creation
of captive markets through import monopolies is a source of great contro-
versy. Compulsory licencing through legislative measure to prevent abuses
resulting from the rights conferred by a patent c.g. failure to work the
patent. (Article SA (2) is a prerogative exercisable by a member country).
The right of compulsory licencing is subject to many qualification.

The convention being a compromise between private interest of the
patent holders and the public interest, embodied in it is the recognition of
the basic freedom and flexibility of member state to legislate according to
their own perception of their national interest.?® -

18. Article 2 & 3 of the Paris Convention.

19. Prof. P.S.: Sangal Paris Convention and Indian Patent Syslem : Legal Perspectives
at 35. .

20. 3.P. LADAS PATENTNS TRADEMARK AND RELATED RIGHTS NATIONAL

_ AND INTERNATIONAL PROTECTION 1975 P. 462. ) ,

21. %HWWHMWOmm,m..H.. THE ECONOMIC OF INTERNATIONAL PATENT SYSTEM
1951},

22, Seg, GHC Bodenhausen “GUIDE TO THE APPLICATION OF TLE PARIS CON-

VENTION FOR THE PROTECTION OF INDUSTRIAL PROPERTY (Geneva
BIRPI, (1968) P. 15-16.
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The paris convention has been revised from time to time: The nmz
revision conference after Stockholm in 1967, held its Ist session in Geneva
in 1980. Second in Nairobi in 1981. Tts third and fourth Session in
Geneva in 1982 and 1784 respectively. The revision conferences been
unsuccessful.2? ’

The basic proposal submitted to the aG_oBmco conference . contained
amendments to articles 1, 5, 5A, 5 quarter, § ter, 13, 20, 21, 22, 23, 24, 26,

T727,28, 27, 30,3 Article m> is a major bone of contention between develop-

ed and developing countries resulting in the breakdown of the taliks.

India is not a member of the Paris Convention. The debate over its
membership is going on, without entering into the merits of the debate itis
submitted that the present Uruguay round of MTM has _.OE%.& mﬁ debate
of its HBHuoHSSoo.

Othet impottant international treaties forming a part of the. 553»:95_
patent system are (@) The Patent Cooperation Treaty, Washington . 1970
(B) Strasburg Agreement Concerning the International Patent Classifi-
cation 1971 (¢) Budapest treaty on International Recognition of :a Umwomn
of Microorganisims. . . 19808

The contemporary Sﬁgmco:m_ treaty system governing wmﬂmsﬁ H&o.
tection does not operate as an effective substantive rule making mechanism
nor does it meaningfully address domestic enforcement procedures. These
matters fall within the internal legal jurisdictions of individual states.  Con-

sequentially substantial disparities in enforcement ?oﬂanﬁmm Emocom and

substantive rules prevail,®

The developed countries articulating their desire wow, a mbrmnoma level
of protection with respect to patents are of the opinion that the intérnational

patent &aﬁﬁ.m inadequatet” as (a) It does not sufficiently ooauno:ga.

development in fromtier areas of technology.”® (b)' A minimum patent

term is not set by it® (¢} No express provision pertaining to. ﬁrm HE«BS:,

of full compensation for compulsory licensing is made. (d) Tog ﬂndammim
with respect to granting of compulsory licences (¢) Absence: of effective
dispute settlement procedure or standards for national odﬁoanoﬁaﬁ.

The MERGER Logic

The quest to merge international patent regime with HEoBm:oza trade

23, Refer. for detail WIPO Background reading material on _:S:nnE& Eouﬁ S. (1958)
p. 59.

24, Ibid p. 59.

25. For the Text of these Conventions See WIPC and UNESCO OOmJw RIGHT Laws
and Treaties of the World (1987).

26, See WIPQ REPORTS Supra Note 17 at 9-11.

27. See Dam The Growing Importance of International Protection of H:_"aznoEm_ Pro-
perty, 21 Int, Law 627 (1987).

28, See US Frame Work Proposal to GATT Concerning, Hn_.i_mnEw_ H:dmnzw Rights,
4 Int, Trade Rep. (BNA) 1375, 4 Nov. (1987).

29, Ibid.

i
i
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policies which until recently were relegated to distinet & seperate spheres
is underscored by fundamentally cconomic considerations® Established
industrial economies comparative edge over certain traditional sectors having
diminished a concious shift of focus & resources into areas of greater compa-

_rative advantage—activities that are creativity, knowledge and research

intensive has become imperative. This fact together with the emergence
of new copying techndlogies has focused attention on the imitation abroad
of domestic technologies and inventions.

In order to arrest this unintended transfer of wealth from industrialised
.economies to the developing and newly industralised economies the indus-
trialised countries specially the United States®™ with support of other
industrialised countries® persuaded the full GATT membership to include
in the URMTN ministerial declaration mandate for negotiation on trade
related aspects of intellectnal Property Rights.?

This mandate has been the subject matter of controversy both before &
after its adoption, between the developed and developing countries®
Indian View (On Patents)

India had initially strongly resisted the linkage between trade and patent
protection.®®

The Indian %OmEoz argues that?] Umﬁi protection is a mechanism for
advancing industrial policies and that countries at different stages of economic
development must have the flexibility in the patent system to take into
account disparities in economic development.® India argued for exemption
from patent protection in areas such as pharmaceuticals, food products,
chemicals, microorganisms & agricultural machinery & methods.®

Arguing that it would not be rational to stipulate any uniform criterion
for non-patentable inventions or restrict the freedom of developing countries
to exclude any specific sector or product from patentability.® India E:-
culated the need for permissive compulsory licensing—especial in areas
such as food pharmaceuticals & chemicals. Further domestic laws should
govern licences of right to determine fair compensation?® The Indian

30. See Global Concensus Supra Note 15,

31. See Supra Notes 6.

32. See Intellectual Property Committee Rm_am_.:na. UNICE, Basic Framework of
GATT Provisions on LD, : Statements of Views of the European Japanese and U.S.
Business Committee (1988). For the role of other business organisation See Turn-
bull, I.P. & GATT : TRIPS at the Midterm, IJ, Properietary Rights 9, 11 (1989).

33, See Supra Note 1.

34, See 5, Int, Trade Reporter (BNA) 1012, 1107 (July 14, Aug. 5, 1988).

35. See GATT : Indian proposals says Developing Countries Should Get Patent Trade-
mark Concession, 6 Int’l Trade Rep. (BNA) 953 (July 1989). The Indian position
has been outlined in detail in position paper submitted to TIPS working group in
July 1989, (Herein after Indian Paper).

36. See Indian Paper Ibid Para 4 at 2.

37. Ibid Para 8, 17 at 3-7.

38, foid.

39, Ihid Para 13, 14 at 5-6.

-
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position as is apparent was not in consonance with the developed countries
perception.

Bilatral Pressurc

The U. S. while professing its preference for GATT based multilateral
“negotiation for resolving trade problems has simultaneously under taken
a program of direct bilateral negotiation used with the threat and use of
unilateral economic sanctions in order to attain its objectivé of enhanced
patent protection by foreign countries of U.S. industrial property right
owners. ¢

India, succumbed to the US pressure and accepted the merger of trade
related aspects of intellectual property within the GATT.* However India
made it clear that it was referring to national border measures that might
be taken to afford fmproved Intellectual Property protection and not to the
“negotiation of a universally applicable LP. Code. .

L. PATENT AND ECONOMIC DEVELOPMENT : INDIA'S
PATENT LAW

Before undertaking a evaluation of the Dunkel Draft proposal on
patents in order to examine the extent to which, they are in consonance with
India’s development priorities, it is important to (A) appreciate the role
of patent system in economic growth and development. (B) The extent to
which the Indian patent Act 1970 fits the bill.

(A) Role of.Patent System in Economic Development

It 18 important to note that historically, all countries leading in industry
and ecoromic growth have a highly developed patent system.i2 Technology
being by nature both a private good in creation and a public good in
productive nse or consumption creates the dilemma—If all are free to use
techriology who will bear the cost associated with its creation. .

Technological progress is a integral component of economic growth and
industrialisation.43 .

Two basic prerequisite for the effective functioning of a system engineered
to promote techunological progress are {1) the existence of incentives for
motivating inventive activity, innovation, and diffusion processes  and

e

(2} the systematic generation and disseminatioli of ~technical information

which can be easily utilised by any skilled person in their respective fields.

40, See Swpra Note 6.

41. See GATT Indian Accepts Policing of Trade Related Aspects of Intelectual Property
within in MNT TALKS, 6 Int. Trade Rep. (BNA) 1176 Sep. 20, 1989,

42. F.K. Beier, “Traditional and Socialist Concept of Protecting Inventions”, IFC Vol. 1
1870, p. 328 at 334, '

43. Qldham, Freeman, and Turkad, Trends and Problems in World Trade and Deve-
lopment, UNCTAD DOC. TD/28 Suppl, (Nov. 10 1967) p. 6.
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. dwm patent system provides an an:o:ﬂ.uowE and institutional backdrop

organised- to meet the needs for both the elements. In buili into the patent
system ‘are_the twin functions (4) Incentive function—(vide exclusive right
for the mpﬁﬁma and () Informative function—(vide public disclosure).

Given thes¢ two important function the patent system contributes to
economic progress of developing countries in two mainways (@) as an
incentive - far the development of indegenous technology and (4) an an
instrument facilitating the transfer of technology.

1t is important to note that the grant of a patent being a trade off between
private rights and public interest the patent law systems in most developing
countries ‘contain various measures for the limitation in public interest of
.the private rights confered by the grant of patents.® Such measures have
included compulsory licences, licences of right, automatic lapse, revocation,
use and expropriation by state, provisions against failure to work or in-
sufticent working, limitations on the importation of patented articles and an
failure to satisfy national market demand etc. In short from the developing
Countries viéw point patent is considered as a instrument of nationa! econo-
mic policy to be used with other policies such as incentive to national inven-
tiveness, transfer of technology' and foreign investment for the realisation
of the national development objectives.

The problematics between developed and developing countries an patent
protection is epicentered on the extent to which these safeguards militate
against the private rights of the patentee on one had and the extent to which
the nonimplemeatation of these measures will adversely effect the develop-
mental necessities of the developing countries,

The operation of a patent system depends thereforc on the specific
development. requirement of a country which itself is determined by its
state; of ecoromic development.

‘Most countries successfully industrialised and economically developed
went through five stages.1s .

.@v In the first phase production of goods once imported was through
..+ Import substitution programme. Technology was mainly acquired
through the import of machine that embodied jt.%s

(6) In the'sccond phase the countries went in for the import of tech:
nology that was not embodied in machinery. Designs and drawings
and sophisticated patent were imported through equity participation.

. The R & D units of these countries in this stage also developed
.mainly to adapt and absorb the imported technology to suit local
conditions.

44. See UNCTAD, The Role of the Patent System in the Transfer of Technology to Deve-
foping Countries (New York 1975).

45. N.S, Siddhartan, Industrial Developiment and Foreign Collaboration Yojna Aug.
1371591 p. 54,

46. Ibid. p, 54,
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{¢} In the third phase the R & D units of the developing countries
were adequately equipped to create their own technology or signi-
ficantly improve on the imported technology to suit the needs of
the developing countries. These were also imported to other deve-
loping countries. Thus in this phase the developing countries
were not only importers but also exporters of technology. However
the income received from technology imports was marginal as
compared to the payment towards technology import.®?

() The fourth phase is that of technological self sufficiency where the
receipt and payments relating to the import and exports. of techno-
fogy is balanced. Most European countries are in this phase.

(€} The countrics in the fifth- phase are net exporters of technology.
Currently Japan US and Germany enjoy this states.?s

For countries in the first three phase (India being in the ﬁEm& momsmmm.mo:
of advanced technology is a crucial component of the development strategy.

The presence of a strong patent system is imperative to facilitate mcow transfer -

of technology.19

(B) Indian Patent System
(1) Historical Evolution

The history of patent a statutory creature is embedded in the ‘enactment
of the Indian Legislature. Act (XV of) 1859—*Acts for Granting Exclusive
Previleges to Inventors” was the first authentic patent legislation in India
though its genesis can be traced to ACt (14) of 1856. It afforded protection
to inventions and extended the right of priority from 6 to 12 months.
Designs proiection was added vide the Patterns & Designs_ Protection Act.
1t was followed by the Protection of Invention Act 1883, Hrnmm Acts-ere.
consolidated by the two conselidating and amending legislations in 1888
and 19118 The 1988 Act introduced the concept compulsory * licencing
and aspects of crown use. The 1911 legislation was the predominant  legis-
Iation till the passing of the Patents Act 1970 though mz‘Emnﬁ to QmE\ amend-
ments.

Independent India’s concern to ensure that the patent &ioﬁ was in

consonance with national interest is manifested in its appointment of the

47, Ihid. p. 55. '

48, Ibid, p. 65.

49, M.P. Bhatnagar, Paris Convention an India in Indian Patent m«mnna wan Paris Con-’
vention : Legal Prespectives (1986). Also see Dr. Mrs. S.K. Verma, The Interna-
tional m»»asﬂ Systern and Transfer of Technology to Developing Ooznw:nw|.>. Cri-
tique at p. 31, 32 legal Prespective (Edt. K. Singh & P.S. Sangal Gw@ reflecting on
the Hnﬁn:_mzoum_ Pateat Systems Inadequacy to “assist in the ao<n_ov§osﬂ process™
“there is no doubt that for the process industrialisation of the country by means of
obserption of imported technology and development of Enmmgonm SoEuQOWw 4
sound patent system is essential,

50. Tovention and Design Act 1888. Indian Patent Design Act G.:.
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Bakshi Tek Chand Committee in 1948% to review the patent law in India.
Subsequently a Committee headed by justice N. Raja Gopala Ayyangar was

-established to advice the government on revision of the patent law.5 The

radical suggestions of the committee after parliamentary twist and turns
culminated in the enactment of the Patents Act 1970.

1. Patent Act 1978 : Basic .P..E&E%.

The overall objective of the legislation can be inferred by reading the

.owaaua lines of sec. 48 (Rights of the Patentee) with sec. 83 (General

Principles Applicable to Working of Patented Hamsﬁo:v sec. am 3 begins
with “subject to other provisions contained in this-act . - .

Section 83 says. “without prejudice to other provisions contained in
this act in exercising the power conferred by this Chapter (Chapter XVI
working of patents, compulsory licence, licence of right and revocation)
regard shall be had to the following consideration . . . .

(a) that patents are granted . . . . . . . . to secure that the inventions
are worked in India ..” .. and
(b) that they are mot granted merely to enable patentees to enjoy a

monopoly for the importation of the patented article.

(i) The Rights of the Patentee

The rights of the patentee vide sec, 48 broadly speaking are (1) subject...
a patent granted before the commencement of this act shall no.nmo.ﬂ on the
patentee the exclusive right . . . . to make or use sell or distribute the.-.

invention in India.
{2) Subject .... a patent granted after the noBEo:,caEQ: of this act
shall confer on the patentee. .

{z) Where the patent is a article or substance the exclusive right. . . . .
to make use sell or distribute in India. :

{b) Where the patent is a method or process of Emzﬁ.mogar...m an
article or substance .... the exclusive right .... in India. A
bifurcation thus is made between process and product patent.
Sec. 5 limits certain categories to process patents only ....

In the case of inventions—

(0} claiming substance intended for use, or capable of being used as
food or medicina or drug, or

(b) relating to substance prepared or produced by chemicai process
including alloys .... compound

no patent shall be granted in respect of claims for the substances

51. Reports of the Patents Enquiry Committee (1948-50).
52, See Report on the Revision of the Patents Law (1959).
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themselves but claims for the method or process of manufacture
shall be patentable. The life of process and produst patent under
section 53 is normally 14 yrs. Though in the case of food medicine
or drugs the process patent shall have a term only of 5 yrs. from
date of sealing of the patent, or 7 yrs from the date of the patent
which ever shorter.

(2) Rights of Power and Government

The patent act 1970 invest the govermment with extensive rights and
powers. A distinction has been effected between the condition precedent
rights that accrue to the government on the grant of a patent and the
rights which accrue after a patent has been filed.® Sec. 47 details the
condition precedent right while sec. 97-103 ennumerate the use and acqui-
sition powers. Vide Section 97(3) they are mutually exclusive.

Section 47 permits the government or anyone acting on its behalf, the
right to import any new machine, apparatus or any other patented article
_or article made by a process which is patented for the purpose of its own use.
” Sec. A7 (3), also vests the conditions precedent rights in any person for

the ﬁ:.ﬁo%. merely of experiment or research including the imparting of .

instruction to pupil. The government may also import any medicine ora drugs
patented in India for the purpose of distribution in any dispensary, hospital
or institution maintained by or on behalf of the government or which the
government may specify in this behalf by notification.

The use and acguisition powers of the mo<o::.=n:~ subsequent to
the granting of patent is also exhaustive.

Vide sec. 29(2) the government or any one acting on its behalf may

import any machine, apparatus or other article including medicine or
drug which have been patented before the passing of the act, This is exten-
ded vide 99 (2) {I) (b) to any dispensary, hospital or institution by or on
behalf of the government ....

Under sec. 100 (1) the government rights over patents granted under the
act extends both to the patents that have been granted and those that have
been applied for under sec. 100(2) the central government may freely use an

invention if it has already tested tried or documented any invention indepen- -

dent of the patentee or before the claim was filed for priority. In all other
cases the central government or any person gutherised by it" can use the
invention any time after complete specifiGation has been submitted. (In the
of medicine drug or food it should not exceed 4 % of the exfactory
bulk price). Vide sec. 100(3). The use of the invention may not be notified
to the patentee if the public interest so warrants (100(5)). The zmrﬂ to sell.
is included in the use sec. (100(6)).

53. See power without responsibility on aspects of the Indian patent legislation journal
of Indian Law of Institute Vol. 33, 1991 (here inafter aspects),
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.3. Compulsory Licensing, Licences of Right and Revocation

Vide sec.’ 84(1) of the act for a period of 3 years from the date of sealing
of the patent a patentee’s exclusive rights is protected. There after any

‘person may apply to the controller of patent for a compulsory licence on

the grounds that (the Rmmo:mw_m requirements of the public with respect
to .the patented invention have not been satisfied or that the patented
invention is not available to the public at a reasonable price) Sec. 84(1)
& 84(5). Vide sec. 85 in considering such an apphcation the immediate
factors to be kept in mind are

(1) The nature of the invention. The time which has elapsed since
the sealing of the patent or the measures already taken by the patentee
or any licencee to make full use of the invention.

(2) The ability of the applicant to work the invention to the public
advantage.

(3) The capacity of the applicant to provide the capital and io_._c:m

‘ the invention...

:Wmmmoum_u:u requirements of the public”. The factors which determine
that"this requirement are met are classified in the Act under section 90.
The first of the circumstances is when the result of default of the patentee
to work the patent is that—

(1) An existing trade or industry or its development, or any new trade
or industry of any person ... in India is prejudiced;

(2) The demand for the patented article is not being met to adequate

. exlent or on reasonable term from the manufacturer in Tndia,

GV A market for the export of the patented article manufactured in
India 15 not being supplied or developed.

‘(4) The establishment or development or commercial activity in India
is- prejudiced (90a).

The second circumstance arise when the patent holder imposes such
conditions on the grant of the patent that the manufacture sale or use of
materials :oﬁ ﬁaoﬁﬁoa by the U.ﬁnnﬂ is restrained or the development of
any trade or industry in India is prejudiced (90b). .
B Thirdly, when the patentee is not being worked to the fullest extent E::-
cable in H:&m (70c). ) -

Fourthly, when the demand for the patented article in India is met to
a E&ﬂu:ﬂ& extent by importation from abroad (90d).

ﬂ:::w, if the working of the patent on a commercial scale is constrained
beeadse-the article is being implemented by the patentee, those directly or
E%ﬂmomu\ purchasing from him and those against whom he wishes not to
impose his patent manopoly 70(¢). ,Eﬁ list in the act is neither exhaustive
nor oxo_cmén.
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Licences of Rights

Under section 86(1) on the basis that reasonable requirement of the public
with respect to the patented invention has not been satisfied or the paterited
invention is not available to the public at a reasonable price, the central
government may apply for a licence of right. The decision is left-to the
controller 86(2) “but in areas like food, medicine drug or -chemical

" processes..,.” 3 years after the granting of process patent there is an auto-

matic licence of right 87(J)b. In both licences of right and "automatic
Jicences of right the patent holder can be requested by anyone for a licence
as a matter of right and if they do not agree on the terms and condition
between them, the controller shall decide.

Revocation

If even after granting the compulsory licence or licence omh.mg the
central government still feels that reasonable requirement of public'are not

satisfied it can apply to the controller under section 89 to revoke the patent.

Further, the central government may revoke patents if the patent or ‘the
mode of its exercise is against the state or generally ?.25992 8 the public
{Sec. 66).

In the nature of an observation it is important to note Emﬁ the powers
of the government over the patentee is heavily loaded against the lattér.
It is too restritive to subserve the purpose of encouraging inflow of tech-
nology in the frontier area of science. More importantly Sﬁ:ﬁ of such
restriction the foreign domination in patent in drugs chemicals food and
other sectors continues. In 1972-73 68.6% of the application was by
foreigners as against 31.41 by Indians. Out of the total number of patent
scaled that year 79.29% were foreign owned. Of the total number of patent
enforced 83.3%, were foreign. In 1986-87, more than a decade later the
situation has not changed ...28.1%; of the total patent wcw:omso.b.iﬂm by
Indians as against 71.7% by foreigners. Of the total patent enforced 83:3%
are foreign owned.™ This indicates that the patent system has: failed’ in
encouraging the growth and development at fast pace indegnous Hno::o_ou

while at the same time restricting the transfer of foreign technology. This

restriction in the transfer of technology accounts for India’s lack of compe-
titiveness in the international market, as it is not price competitive its
technology being old. India’s contribution to werld trade has declined
from 3% in 1955 to 0.5% (1989). There is distinct and urgent -need to

reform the Patent Act 1770 for the patent system to ooSﬁHBaE India’s

move towards comprehensive economic liberalisation. It-is in this back
drop that an objective evaluation of Dunkel Drafts maoﬁomm_m on Patents
is essential. -

54, See Aspects Supra Citation 53 at p. 70.
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1V. THE DUNKEL DRAFIS PROPOSALS

The area of controversy broadly conceived relates to rights of the
patentee, the rights invested in the contracting parties relating to compulsory
licencing, licences of rights, power to revoke, the extention of product
patent to cover presently excluded products, the duration of patent etc.
We will examine by detajling the provisions in the Dunkel Draft the value
of these apprehensions and try to draw attention to the broad areas of

- similarity in so far as the limitation on the rights of the patentee is concerned,

between the Patent Act 1970 and Dunkel Draft Proposals.

Vide article 27(1) of section 5 part it (Annex II7) the Dunkel Draft patent
shall be available for all inventions whether product or process. Subject
to the provisions of article 27(2), 27(3).

Article 27(2) excludes from patentability such inventions the commercial
working of which is necessary to prevent for public order or morality inclu-

.ding to protect human animal or plant life or health or to avoid serious

prejudice to the environment under 27(3) a diagnostic, thereaptic and
surgical method for treatment of human a animal are excluded from patent,
27(3)o further excludes plants and animals other than microorganism and
essentially biological processes for the production of plants and animals

" other than non-biological and microbiological processes. However, affording

protection to plant variety either by patent or by a cffective suigeneris
system has been made mandatory.

Under sec. 27(1) patents shall be avajlable and patent rights enjoyable
irrespective of whether the product is imported or locally produced. To
infer from this that the draft has equated importation of patented product
with the working of the patent locally would be erronecous. Restriction on
the patentees rights as elucidated under article 30, 31 allow for appropriate
action under the national law to prevent such a construction.

The rights of the patentee conferred by article 28 is in consonance with
those granted under section 48 of the Patent Act 1970. Article 28(1),
states that the exclusive rights of the patentee in case of product patent
includes the prevention of third parties not having his consent from the
acts of making using offering for selling or importing for these purposes
the product. The same rights are made available under 28(I}b to subject
matters of process patent 28(2) affords to the patentee the rights to assign
or transfer by succession the patent and to conclude licensing contracts,

These rights are subjected to many exceptions which broadly constructed
lakes <c¢ognizance of the Indian concern in relation to compulsory
licencing and licences of right.

Article 30 of the Dunkel Draft (part i section v) provides [or excep-
tion to the exclusive rights conferred by a patent provided they do not
unreasonably conflict with the normal exploitation of a patent and does
not unreasonably prejudice the legitimate interest of the patent owner.

Under article 31 of the. Dunkel Draft, a party may allow for other use

i
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(use different from that under 30) of the subject matter of a patent including
use by the government or third party authorized by the government though
this exception is qualified. : .

In the case of an national emergency or other circumstances of extreme
urgency or in the case of public non-commercial use article 31(b) allows
for the waiver of even thesc qualifications.

Further subclanse (K) of article 31 provides that where the use is
permitted to remedy a practice deemed as anti-competitive qualification
uader () and (f) of article 31 will not apply.  Article 31(1) permits the
exploitation of second patent which cannot be exploited without impinging
on another patent,

Article 32 provides that a patent may be revoked or forefeited subject
to judicial review. This again does not militate the stipulation under
Patent Act 1970 relating to revocation,

- Under article 34 the burden of proof for the purpose of civil proceeding
in respect of infringement of the rights of patentee shall be on the defendant,
However article 34(1) when read with 34(2) implies that the burden shifts’

“to the alleged infringer if the plaintiff discharges the initial burden.

Article 33 mandates that the term of protection without discrimination
shall be for a period of 20 years from the date of filing. The draft also
provides for product patents for food drug medicine and chemicals. Fowever
under article 65(1) read with (2), (3) & (4) a tfansitional period of 10 years
is afforded before the enactments to force in the context of some developing
countries including Tndia. :

It is evident on examination that the Dunket Draft proposals on patent
far from undermining India’s economic sovereignity may provide the
foundation to amend those areas of the Patent Act of 1970 which restricts
the transfer of foreign technology and their localisation.

V. INDIAN OPTION

India’s view’s on incorporating the Dunkel Draft suggestion and to
that extent reforming the existing patent law must contemplate:

(¢) The economic crisis India is presently saddled with and that the-
recovery plant conceived by the govermment-is fused with the long
term objective of integreting the Indian economy into the global
economy. 58 :

(8) Indic’s susceptibility to bilateral pressures under sec. 301 of the
US Trade Act as amended in 1988 on the issue of higher patent

55. P. Chidambaram in Times of India December 24 He also observed that, ...ﬁﬁ
provisions of compulsory licencing also appears to allow India to accomodate ,:m
concern through the Mational Law',
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protection along with other areas of intellectual property,5

{a) The Indian economy is passing through a traumatic phase with
continued pressure on balance of payment large budget deficit
and double digit inflation. The longterm  objective of the strategy
engineered is to increase the efficiency and international compet}-
tiveness industrial production to rapidly modernise India’s financial
sector increase the productivity of capitai and enhance the operations,
of the public sector. The success of the economic reforms is
greatly dependent on the cconomy’s ability to generate a tremen-
dous thrust in the export sector. To achieve this thrust inflow of
technology infrontier areas foreign investment and greater compe-
© titiveness through further opening of the economy to outside
© competition is imperative. Indian’s response to the Dunkel Draft
* suggestions on reform of patent law will have direct impact on this

inflow. . .
" (&) On February 26t 1992 expires the US ultimatum to India to either
' provide higher protection to intellectual property face punitive
tariffs on Indian export under special 301, With China having
" teached agreement with US India is now the only country listed
" under special 301. India’s desire to sort out the issue at the multi-
lateral level through international negotiations at the current
Uruguay round of trade talks has already received a severe set
back due to China’s agreement to provide patent protection to
'pharamaceutical and chemicals for 20 years as of lst January
1993 and to protect products developed since 1986 for seven and
half years. While limiting its ability to force comparnies to licence
‘the production of patented products. Comparative analysis of
INDO US trade. position will reveal that India is no position to
withstand the trade pressure that the US could exert at the bilateral
‘more so when it economic reforms are so precariously balanced.

‘Tactless intrasigence on the patent law issue could not only attcnuate
India’s bargaining position bilatrally but also lead to its complete

isolation among ‘the 108 participating nation on the issue of higher
standards -of intellectual property protection,

VY1, CONCLUSION

Viewed in the context of these compulsions a pragmatic approach for
India would ‘be to negotiate for trade concessions adequate to ameliorate
short term omonoa.mn distortions, as well as to cushion the long term adverse
implications. in’ certain sectors in return for greater intellectual property
protection. . .

Having aceepted the linkage between trade related aspects of intellectual

56. Sec Supra zpoﬁ..‘m..
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property and GATT India should lay emphasis on mﬁ ﬁw.mu&En c.m qwmnmw‘&..
city a fundamental principle occupying a central position in GATT. eci-
procity as understood in GATT practice connotes .Em;.m country need. H.,oﬂ
make a trade concession unless it receives something in return. Persuing
the line of reasoning that because the GATT had not addressed the
industrial property -issue sufficiently India E.a been m..oa to mnoﬂﬁ a

.__national policy which did not favour very high' protection to industrial
wwo@ﬂg if this freedom is impaired there is a economi¢ cost to be m.cmo_._unmﬁw
and because Tndia has a right to rely on a bargain it has entered into,
it should be compensated.

Bar GoraL Das*

57, See Jackson Supra Note 2. at 240, . ) S

58, The Right of Reliance on the Terms of the General Agreement is wmman on the Doc-
trine of Pacta Sunt Survanda. . ) o .

* LLB Iyr. Campus Law Centre, Faculty of Law, University of Delbi. -

INTER-COUNTRY ADOPTION—A TRYST
WITH DESTINY

INTRODUCTION

THE SUPREME Court of India in Lakshmikant Pandey V. Union of Indiat
“legislated” the law relating to Inter Country adoption.

There was no uniform Fﬁ.,.vaon to this exhaustive indulgence, dealing
with Inter Country adoption. The Bombay High Court under its rule
making power issued a notification dated 10th May, 1972 incorporating
rule 361-B in chapter XX of the rules of the High Court of Bombay (original
-side), 1957. The rules provided for the Guardians and Wards Act, 1890
(herein after referred to as the GW Aect, 1890) to be used to facilitate inter
country adoption. The High Court of Delhi also issued similar orders.
The Gujarat High Court did not frame any specific rules but made certain
observations in Raskilal Mehta's ease.?

Although there is no legislative enactment providing for inter country
adoption, the ancient Hindu Law, however, recognised ‘adoption’ among
Hindu's. Adoption in a Hindu Society has the sanction of religion.
According to traditional Hindu principles adoption takes place in order to
provide a male Hindu with an heir who will perform the “shradda ceremony”
after his death. ‘Son’ is indispensible for spiritual as well as material
well being. According to Vasistha “There is no heavenly region for a
sonless man”.* Hence, in the ancient Hindu Society only a son could be
adopted by a-male.

The reason for adoption in the Hinde Society was governed by (i) the
ndtural desire to have a son as an object of affection, (#) as protector in old
age (i) and celebration of name and also for the perpetuation of lineage. .
Adoption was always effected by a ceremony, the physical handing over of
the child was sine qua non of such ceremony. Adoption resulted in the
complete severance of relationship between the child and his original parents.
Thus, according to Hindu Law adoption is both spiritual and legal,

The Shastric law was modified and given a legislative content in the
Hindu Maintenance and Adoption Act, 1956. This legislation is only
applicable to Hindus and the changes brought about by the legislature is a
reflection of the modern Hindu Psyche.

1. AIR 1934 5C 469. Also see AIR 1986 SC 272,

2. AIR 1972 Guj 193,

3, Derret : Critique of Modern Hindu Law (1970).

4, Datta’ Chandrika 1.22 as in “HINDU LAW OF ADOPTION MAINTENANCE
AND - GUARDIANSHIP” By 5.Y. Gupta (1970).
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Chapter II of the Hindu Maintenance and Adoption Act, 1956 deals

with adoption. The principle provisions relate to the requisites and condi-’

tion of valid adoption, persons capable of giving in adoption and persons
capable of taking in adoption. The act also lays down the effects of
adoption. C

However, in India, Christians were governed by the common law of
England. In common law the rights, liabilities and duties of parent’s were
inalienable and therefore adoption did not have the sanction of common
law. There cannot be any coniract for adoption, the same is.held void as
against public policy. The Mohammedan law does not recognise adoption
while Parsi law does not provide for the same.

A PUBLIC INTEREST PETITION

In a res integra decision® the Supreme Court sought to give a uniform law

«governing inter-country adoption. The decision arises from a writ petition.

initiated on the basis of a letter by an advocate Mr. Lakshmikant Pandey
complaining of the mal-practices indulged by social organisations and
< voluntary agencies engaged in the work of offering Indian Children for
adoption to foreign parents’. The complaint was based on a report in
“The Maii” highlighting the fate of such children. The Petitioner gought
relief by restraining Indian based private agencies from carrying out further

activities of routing children and also directing the Government of India,”

the Indian Council of Child Welfare and the Indian Council of Social Wel-
fare to carry out these obligations. .

The Coust realising the socio-legal vacuum and the importance to
formulate safeguards laid down the principles and norms for inter country
adoption. The court considered the draft of the Children bill of 1972 and
1980° which had failed to become an Act of Parliament. The Hon’ble
bench was influenced by various drafts and declarations such as—the UN
declaration on the Rights of the Child, 1959, draft prepared in 1978 by an
expert group under the ageis of the UN,? draft guidelines of procedures
concerning inter country adoption formulated at the Internation Council
of Social Welfare Regional Conference of Asia and Western Pacific held in
Bombay in 1981 and approved by the workshop on Inter country Adoption
held in Brightan, UK in 1984 and also the National Policy on Children,
1974, In this enterprise the court was assisted by various social and child

5. Svpra note 1. ,

6. In 1972 the bill was introduced by HL.R. Gokhle, Law Minister, it went to a joint
select committee which submitied its report with recommendations in 1976 but the
same was withdrawn in 1978. The bill was again introduced in 1980, the Parsi mem-
bers and those of some other minority community chjected to it’s becoming a law.

7. The Economic and Social Council by its Resolution 1925 LVIII requested the Secre-
tary General of the United Nations to converse a group of Experts with relevant
experience of family and child welfare. In pursuant of this mandate an ~ Except
Group .was convened jn December 1978,
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welfare organisations, acting as interveners, ‘prominently, the Indian Council
of Social Welfare. :

THE MODUS OPERANDI

At the outset, the hon’ble Tudge, makes a distinction between children
available for adoption living with their biological parents and those living in
simmﬁ centres, It is interesting to note that even though the court states
that it is not concerned with adoption of children living with their biclogical
parents, it, however, lays down the law for adopting children whose parents
are traceable and available for consuliation.®

JIn paragraph 9 the court acknowledges the absence of statutory enactment

wmoi&rm for adoption of a child by foreign parents.? Bhagwati, J, in the same
paragraph says“...... resort is had to the provisons of the guardians and wards
Act, 1890 for the purpose of facilitating adoption”. The court then discusses
S. L@.. (1), 8(9) & (b), 9, 11(1), 17 and 26 of the Guardians and Wards
Act, 1890, In the later part of the same paragraph, the Hon'ble Judge states
“these relevant provisions of the GW Act, 1890 which have bearing on the
proceduie of carrying through inter countary adoption” a purposive his
application of using the the word bearing when the provisions of the GW
Act, 1890 are binding. The coercive status of an authoritative text, arising
from a.valid enactment is within legal tradition and more specifically
within Tegal doctrines®—g theory which ‘stands mutilated by the above
observation.

.d.ﬁ GW Act, 1890 is used to achieve a twin purpose (@) to remove the
m.EE m.mE India (6) and to prevent any claim for custody of the child. The
Judgement envisages that the adoption will be according to the law of the
country to which the foreign adoptive parents belong.

To this extent the application of the GW Act, 1890 can be said to be
colourable. The fiduciary status of the guardian as provided in 8. 20 of the
GW Act, 1890 is destroyed by successive adoption under a foreign law.
Further, as highlighted by Prof, Sampath “The application of Foreign Law
by .Municipal Court for resolving disputes involving foreign elements is

based on a eertain principle of private international law. However, we -

can hardly invoke the principle of private international law in the present
context. It is a straight incorporation of foreign law of any country to
which the adoptive parents belong, become part of the law of this country.*:

WELFARE-THE OVERRIDING PREMISE

After validating the use of the GW Act, 1890 to effect imter country
adoption zﬁ.ooﬂmﬁ déals with the subject matter of adoption. The coutt is

8. Prof Sampath, “An instance of excessive legislation™ AIR 1985 Rajasthan and
Sikkim. . °

9. Supra note 5.

10. Peter Goodrich, Reading the Law : a critical introduction to legal method and
technigues (1986),

11, Sypra Note' 8. - .
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not confronted with any legal or moral dilema in dealing with destitutes or
abondaned children residing in child welfare centres. The over riding
premise being the welfare of the child and his right to family. The contents
of “Welfare” has not been discussed, reference to S. 17(2) of the GW Act,
1890 is superfluous, Section 17 of the GW Act, 1890 deals with matters to
be considered by the court in appointing guardians. S.17(2) states “In

- considering what will be for the welfare of the child, the court shall have

regards to the age, sex and religion of the minor. The character and capacity
of the proposed guardian and his nearness to the kin of the minor, the
wishes, if any, of a deceased parents, and any existing or previous relation
of the proposed uardian with the minor or his property”. The-concept
of welfare emerging from the gudgement is not a product of consistent deli-
beration. The court fails to take cognizance of the concept of welfare of a
child as contained in various social legislation, the absence of cross reference
makes the conchusion incohate. A positive mark in this context is in
para 16 of the judgement where the court stresses that every effort must be
made by a recognised social or child welfare agency to find placement of the
child in a Indian family. E ¥
The source of Right to Family can be traced to the documents of the,
United Nations and therefore can only be given the status of an obligation.
Further, an emerging trend in modern thoughts on adoption, submitted in
the latter part of this paper, is in contrary to the absolutist view of a
child right to family. S

LEGAL DESTITUIION

The court, next, while laying down the law for adoption of clildren
living with their biological parents forward a two stage procedure. First
the biological parents are required to relinguish the child in favour of the
child welfare centre by a document of surrender. The judgement states
that the biological parent are required to sign a document - of surrender
attested by two responsible persons. Thus providing for a legally cieated
destitute. A .

Second, that after a period of three months from the date of relinquish-
mént the child can be made available for adoption. The child is to be given
in adoption without further reference to the biological parents’ the court
herein abrogates the provision of S.11(1) of the GW Ast, -1890 which
requires notice to be given to parents of the minor in proceedings under the
act. Tke Supreme court only provides for notice under Section 11(4) to be
given to the Indian council of child welfare to discharge the fupctions of a
scrutinizing agency. In the wisdom of these observations the following
question remains; What is the legal effect of a document of surrender? What
contract for adoption between non-Hindus S

Further, the creation of destitutes by law reflects the failure or absence

is the status of such a document in view of public policy which: invalidates a
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of a social security system and this is also in contrary to the rhetorics in
our National Policy for children, 1974, It cannot be rebutted that poverty
and wretchedness are prime causes of voluntary relinquishment. The social
disapproval of a child of an unwed mother also leads to voluntary relin-
quishment. These are causes which are to bie tackled by socio-economic
methods. A law providing. for-adéption within three months of relinquish-
ment under such conditions is both obnoxious and repulsive.

The Supreme court in justifying the abrogration of the notice provisions
contained in section 11 of GW Act, 1890 states “......we are definately of
the view that no notice under this section should be issued to the biological
parents of the child since it would create considerable embarrassment and
hardship if the biological parents were then to come forward and oppose
the application of the prospective adoptive parents for guardianship of the
child”1* The court also fears that the biological parents having the where-
about of the child may try and contact the child causing emotional and
psychological disturbance in the child. In the same paragraph the court
said ““the possibility cannot be ruled out that if the biological parents know
who are the adoptive parents they may try to extort money from the adop-
tive parents.” These Observations can be viewed as arising from the back-
drop of poverty and underdevelopment. The court, provides the rich
adoptive paremt’s a law which -enables them to overcome a hypothetical
crisis, emasculating the sentiments of a poor Indian—who first had to
relinquish a child due to socio-economic reasons and now stands humiliated
by not being consulted during the adoption proceedings.

The Supreme Court directs that no notice of application for guardian-~
ship be published in any newspaper and further, the proceedings should be
held in camera and treated as confidential. This is in contrary to the prac-
tice in the ancient Hindu and Roman Societies where adoption was legally
recognised and always effected by a ceremony in public. Lord Drelvin
speaking on a wardship case said “it must be remembered that the object
of disclosure...is not merely to remove a sense of injury that might otherwise
result from secrecy—because secrecy may itself prevent the points from
being fully canvased and so possibly prevent that course being taken, if the
full facts were known could truely be in the interest of the ward”.

THE BUREAUCRATIC PARAMETERS S

The essentials in effecting an inter country adoption :'®

(1} Guardianship Petition.
(2) Certificate of Acceptability to Adopt.
(3) Certificate of Indian Social Agency.

12. lbid, Para 22. C .
13. See D Paul Choudhury, “Inter Country Adoption”, Socio-legal Aspects, {1988).




; 200 " DELHI LAW REVIEW VOL. 14 1992 INTER-COUNTRY ADOPTION 201

., Q&.Omn:.moﬁoom moE.mn..Pmonc%. . .
.(5) Declaration and attestation of Adoptive parents.

5 {6) Declaration of Willingness.

o (7) Child Study Report.

R (8) Home Study Report of the Adoptive parents.

(9) General Power of Attorney.

(10) Scrutiny Report,

o (11} Reply to Petition. . .
T (12) Forms of Summons.

The completed documents are then submitted in the court by the pro-
cessing agency, Next, the court deciding on the guardianship petition will
order the Indian council of child welfare or the Indian council of Soeial
welfare to scrutinize the case and submit its report. The Supreme Court
in 19864 persisted with the requirement of having the certificates, declaration
and documents submitted along with the ‘application to be notarised by a
public aotary and the signature of the notary should be attested either by an
officer of the ministry of External affairs or Justice or Social Welfare of the
foreign country or by an officer of the Indian mission. The Petitioners
contention of unnecessary hardship and delay was rejected without due
deference. In para 12 of the 1986 Judgement, the court held that there was
a difficulty is executing a bond by a foreigner unless the bond is executed in
favour of the Indian Missien in that country. The court found it safer to

At e e

In the above documents & reports the following are also to be attached:

(@) Photograph of the Applicants.

. ; : take a bond from the representative. of the foreign sponsoring agency in

(6) Marriage Certificates. . ) . India. ; In the alternative the court suggested that a bond could be taken

" () Declaration concerning health—together with certificate regarding ) from the Indian Social welfare agency which in turn will take a bond from

\, medical fitness duly certified by Medical dostor plus a sterility | ' the spomsoring agency. The Supreme Court drastically reduce the role of

- report if available. . - the representative of a foreign social or child welfare agency operating in

(d) Declaration of Financial status supported by employers certificate, , ,“ India. The prolonged reportirig provision is a deterrent and was contested

income tax assessment order, bank reference, and a statement of i In the review petition. The Supreme Court rejected the contention and

3. any property owned by the applicant. m upheld the reporting requirements. H.ﬁ is through these dﬁomﬂﬁmﬁo para-
: (f) Reference letter . - meters that the court secks to establish bonafides of the fransaction,

. i . The judgement confers certain duties on social welfare agencies—without
i On receiving these statements the recognised Indian agency decides clearly cstablishing a correlative claim. A duty so conferred in infructuous.
- +  whether to accept the application or not, incase of acceptance and if a Again, the absence of sanction in case of disobedience makes the scheme
: suitable child is available for adoption the Indian agency prepares a child incoherent. The “hope and trust” approach is a fallacy—the will of the
. study report containing a brief social background of the child and also court Lanyol automatically manifest into circuitous commands. The

details of his or her physical, mental and emotional development, in accor-
dance with the child’s age. The agenoy encloses some recent photographs
of the child. This is sent to 'the foreign sponsoring agency which in turn
discusses the feasibility (of adopting the child) with the parents or the
prospective adopter. ' If they agree to accept the child, the child study form
and the attached medical report is counter signed by both the applicants as
a token of acceptance. It is then returned to the Indian agency with the
following undertakings from the adoptive parents and sponsoring foreign
agency. , . -

@uUo&mhm:o:gmﬁmwn:.omsa mﬁznmEm_.mé_:_,nmsommﬁo monoE
the child. L :

(h) That the child will be legally adopted within 2 years of arrival in
the country of the adoptive parents.

(¢) In case of a disruption in the family of the adoptive parents before
adoption, the foreign agency should undertake to make an alter-
native placement after seeking approval of the Indian agency.

(d) A progress report must be submitted ag stipulated in the Judgemen ¢,

T AT

Pt

efficacy of this model has to be tested in the matrix of modern thought on
adoption and the problems faced by social workers in the field of imter
country adoption. , ,

.. ..MODERN PERSPECTIVES—THE ROLE OF
o WELFARE AGENCIES

In the past century, the need for adoption has under gone many changes.
Maine in 1861 said “Adoption is probably the most universal method uti- .
lised by all societics in all agies to insure the contimuity in family”. This
is a statement of depreciating significance. ‘Adoption is increasingly be-
coming a child oriented detivity, distancing itself from the Hindu and
Buddhist religions doctrines of spiritual and material aggrandizement. The
welfare concept of adoption is a post World War IT phenomenon wheie
thousands of Austrian and German children were adopted by families in
Europe and America.

In the United States, the English common law with its “blood will tell’

14. Supra Note 12, Para 11.
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attitude did not provide for adoption. The Roman law was incorporated

in the corpus Juris of United States to facilitate adoption but, with a funda-

mental difference. The Roman law is from the perspective of the father or

the male adopter while the American law consistently protected the interest

of the child. The *Best-Interest’ formula is the mwost imporfant contri-

bution of United States to the field of adoption. Hro following table
illustrates cross-racial adoption in USA.

Year : No. of Adoption Ga:ﬁQ,
1943-1962 1845 Germans

] . 987 . Japanese
1953-1962 4162  Koreans
1953-1981 38129 Koreans
Gmu-.— 976 3267 Vietnamese -

The other factors leading to increase in inter-country adoption is due to
the growing rate of infertility in Western countries and the social acceptance
of single parents which limits the scope of intra noE:Q adoption.

The role of the social welfare mmnanﬁm is' dictated .aw this eimerging RE&
in adoption. “The ‘How' of Adoption is as'valid as ‘Why'." Those who
work' in adoption realise that the inputs of the very positive mandate given
by the Supreme Court is a lot to adoption officials more than. in public
mind” 15 This observation is relevant considering that the Supreme Court
has overlooked ‘the positive role of social welfare organisations. Joseph
Reid® states” adoption agencies are creatures of the public dnd society has
created it to fulfil its responsibilities to the children. The only way that
adoption service can be strengthened and extended to every child who needs

them is for the public to understand clearly and accept the ratiomale that

lies behind the practice of social service agencies”. He further enumerates
the role of child welfare agencies, they being established to find homes for
children needing adoption. “They are to be sure, when the adoptive appli-
cant first comes to the agenoy, he comes for a service it can rendér to him
and to differentiate it from giving or witholding the child”.*?

The power to withold adoption is corollory to the power to give in adop-
tion. ‘Power’ in is active connotation is excercisable in a' given situation.
The Hon’ble bench fails to create a m.ﬁ.m:os in which the voéﬂ. to withold
can be exercised.

" An agency, generally, is Ra;:& to determine whether mmow.com is a .

solution for the ﬂo&m and desires that brought the prospecting. .ﬁmﬂonﬁ s to the

15. Ms Nonita Orgmw. Ashraya, mmbw_moao in the >aov:o= maBE.&. wamu organised
by the Indian Council of Child Welfare,

16. Joseph H. Reid Social Work, USA Vol. 2 No. 1 Jan 1957, Seé :moem_ Work on
Adoption™ Robert Tod (ed).

17, Ibid.
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agency. They should be capable of distingnishing desires which have their
source in excessive media campaign highlighting the plight of children in
under developed countries or children in war-torn countries having lost their
families. Any motivation to adopt inorder to" strengthen a shaky marriage
should be discouraged. There are instances when ﬁmHaEm seek to raise an
international family—a cultural attitude often reflected in newspapers and
Journals. Yes, the motto Tias changed from “A home for every child” to
“Right parents for every child”. The third world status of the child cannot
be the reason for qoBEoEEEm his security. The social security system
has to be built up to take care of every destitute—inter country cannot be-
come the rule. It is unfortunate that the premier child and social welfare
agencies in India have, in the mcmmn of scrutinizing agency been assigned the
role of a Post Office’.

The Supreme Courts nanom:;_on of ‘A Child’s Right to family’ has to
‘be preceded by a “Child’s Right to Ais family’. The creation of legal desti-
tutes by a process of surrender of the child will never assuage misery and
humiliation of the deprived in the institution of adoption.

. CONCLUSION

The inordinate delays in processing adoption cases defeats the objectives
which the Hor'ble court sought to achieve. I». Paul Choudhary'® in his
book on inter country adoption states the view of various countries involved
in adoption of Indian children, “The legal requirements in India tend to be
more conservative than any other country in the World”2® In France the
view is that “A number of security problems tend to arise in handling cases
and delay in adoption procedure is very lengthy with respect to India™.*.
Similar views are also recorded in statements made by representatives from
Norway, Sweden and Switzerland, It is submitted that the legislature
rationalizes this procedure and enact 2 more functional law relating to inter
country adoption. The Judgement, arising from a public interest ﬁac:ou
has given the normative guide lines. It is now for the legislature to give this
land a law built on the foundation provided by the Supreme Court and
based on the Directive F.Eo%ﬁw of m*mﬁ Policy as in Chapter IV of the
Indian Constitution.

It {s necessary for us to fecognise that the social value of the child in-
creases with the fall in his economic value. It is on this essential fabric
that the “safeguards” should be woven. The rise in Social-value is the
limitation for a rule encouraging inter country adoption. The social cost
for the upbringing of a child should never become a subject of compro-
mise. ‘The challenges preceeding the need to find adoptive foreign homes
should be addressed with clarity and conviction.

SANTAY SEN*

18, Supra Note 13.

19, Ibid, Ch. 13, View of Representatives from Netherland.
20. Ibid.

* LL.B. Final Year, Campus Law Centre, University of Delhi.
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STATE LIABILITY IN TORT—A PROPER
PERSPECTIVE

“In dealing with the present appeal, we have ourselves been disturbed
by the thought that a citizen whose property was seized by process of
law, has to be told when he seeks a remedy in a court of law on the
ground that his property has not been returned o him, that he can
make no claim against the State. That, we think, is not a very satis-
factory position in law. The remedy to cure this position, however,
lies in the hands of the Legislature.”

(vide Kasturi Lal v. State of U.P. reported in AIR 1965 SC 1039)

I beg to differ. The remedy lies, not in the hands of the legislature,
biit in overruling Kasturi Lal’s Case. ‘

Kasturi Lal’s case is the leading decision of the Supreme Court in which
the principles of State liability in tort are enunciated. In this case, A
police officer misappropriated the gold, seized from the plaintiff, which
had been deposited in the Police Malkhana and absconded. It was found
that the police officers failed to observe the provisions of the U.P. Police
Regulations in taking care of the gold seized. The Supreme Conrt, how-
ever, appying the principle of ‘sovereign immunity’, absolved the State of
its vicarious liability for the tortious acts of its employees commitied in the
course of their employment.

The State, in India, can be sued under Article 300 of the Constitution.

- Article 300 (1) provides (1), interalia, that the State may sue or be sued in

relation to its affairs in cases like those in which a corresponding Province
might have sued or been sued if the Constitution had not been enacted,
Thus Article 300 (1) relates back through successive Government of India
Acts to the legal position immediately prior to the Act of 1858. In each
case, therefore, the question arises whether a suit would lie against the East
India Company had the case arisen prior to 1858. If it did, the State
can be sued, while if did not, the State is not liable for the tort comiitted.
East India Company had a dual character of performing commercial
functions and of exercising sovereign power as a representatiye © of" the
British Crown. It was in the latter character that-the"East India Company
claimed sovereign immunity based on the English maxim ‘king can do
wrong’ (hereinafter referred to as the maxim). This dual character of East
India Company has been explained in Peninsular and Steam Navigation
Company Case (P & O case).? In that case, the plaintiff filed an action
under Section 55 of Act IX of 1850 to recover from the Company Rs. 350/,

1. AIR 1965 SC 1039 p. 1044
2. (I1861) 5 Bombay H.C.R. App. A.

e LT A AL F AT Rt Pt R P v v
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the damages- sustained by them by reason of injuries caused to a horse of
the plaintiff through the negligence of certain servants of the Company.
mH.... Peacock, holding the Company liable, sajd: ’

*“There is great and cleatr distinction between acts done in exercise of
what are usullay termed sovereign powers, and acts done in condSct
of undertaking which might be carried on by private indjviduals
without having such powers delegated to them., .. .3 .

powers usually called sovereign powers by which we mean powers
which cannot be lawfully exercised except by a sovereign or a private
individual delegated by a sovereign to exercise them, no action will
tig™ 4

“There is great and clear distinction between acts done in the exercise
of what are usually termed sovereign powers, and acts done in the
conduct of undertakings which might be carried on by private indj-
viduals without having such powers délegated to them....”’s

“When an act is done or contract is entered into, in the exercige of
powers usually called sovereign powers, by which we mean powers
which cannot be lawfully exercised except by a sovereign, or a private

individual delegated by a sovercign to exercise them, no action will
lie.’8 .

The .Supreme. Court in Kasturi Lal’s case relied on these observations
of Sir Peacock: fo hold that the maxim was applicable to East India Com-
pany and lience to the State, in India, thereby granting it immunity from
an action in tort committed in the exercise of its ‘sovereign power’, It
held® that 'since the negligence of the police officers were in the exercise
of statutory powers which can be characterised ag ‘sovereign powers’, the
State was not liable for the same.

On the basis of non sovereign activities of the State as distinct from its
sovereign activities, the liability of State in tort has been accepted in several
cases, for instance driving a Government Jeep rashly carTying teams to
Em* matches in an Air Force vehicle,” the act of taking children to
Primary Health "Centre in Government vehicle,® driving back military

officers from placé of exercise to College of Combat, Mhow,? taking a

truck for imparting training to new recruitslo or running of hospitals.®t

 3.46id on p.. 15, . .
4. Ibid on p:. 15-18.

5. AIR 1965 SC 1039 p. 1048,
6. ALR. 1962 SC 933,

7. A.LR, 1967 Delhi 98,

8. ALR. 1978 M.P. 164.

9. ALR. 1978 M.P. 205.

0. ALR. 1978 ALL. 417.

.. U 'ALR. 1982 Bombay 27.
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On the other hand, maintainence of military road,® Bmu:mﬁnwno of
highways'® or checking of Army Personnel’ on duty being 2 ?moﬁo:

intimately connected with the Army discipline!* have been ro_a to be

sovereign activities.

CRITICISM OF KASTURI LAL’S CASE

Though the said decision relies on several precedents to support the dis-
tinction between trading and sovereign function, it is surprising that there
is no reference to the judgment of one of the judges comprising the Consti-
tution Bench of the Supreme Court in Kushaldas Advani’s case. 15 Dealing
with the scope and ambit of Section 176 Government of India Act, 1935,
Mukherjee, J. as he then was, had traced the historical vmowmﬂo_._:a of sec-
tion and observed thatd

“Much importance cannot be attached to the cawo_émﬂo: of Sir

Peacock in P & O case. In that case the only point for considera-

tion was whether in the case of a tort committed in conduct of busi-

ness that Secretary of State in India could be sued, the question was

answered in the affirmative. Whether he could be sued in cases not _
connected with the conduct of a business or commercial under-
taking was not really a question for the Court to decide”

He upheld the Bombay High Court decision delivered by N.H. Bhag-
wati J., as he then was, who had observed.’? '

“Tf the observation of Peacock C.J. in P & O case at Umma 15 be
read in conjunction with the various illustrations which he has given
of the ‘Acts of State’ following thereupon, they only go to show that
even though the distinction drawn in the manner stated afore, what
he really meant was that the acts alone in the exercise ofthe savereign
powers were meant by him to be understood as the ‘Acts of State’
in the strict sense of the térm as laid down by Betty J. in (1904) 6 Bom
131 at page 138",

Mukherjce J. had noted Lord Atkin’s passage in Eshugtayi Elekov v.
Government of Nigeria®® about the expression ‘Act of State’. Lord Atkin
had pointed out the ambiguity of the expression ‘Act of State’. He
said.1®

12. AR, 1951 Madras 203.
13. (1972) 1 MLJ 71.

14. (1973) 75 PLR I

15..(1950) SCR 621.

16, Thid on p. 696,

17. (1949} 51 Bombay LR 342,
18, (1931) AC 662,

19, Ihid on p. 671.
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“This phrase is capable of being misunderstood. As applied to
an act of the sovereign power directed against another sovereign
power or subjects of another sovereign power not owing temporaty
allegiance, in pursuance of sovereign rights of waging war or main-
taining peace on high $eas or abroad, it may give rise to no lepal
remedy. But as applied to.acts-of the executive directed to the sub-
jects within the territioral jurisdiction, it has no special meaning, and
can m.?o no immunity from the jurisdiction of the Courts to inquire
" into the legality of the act™.

The Privy Council decision in Secretary of State in Council of India v.
Kamachee Boye Sahaba®® can also be understood in the same sense:

In the Introduction to the 9th Edition (1952) of Dicey’s Law of Consti-
tutton, pages ¢/, cli, it is observed that

“Liability of East India Company extends to all wrongful acts which
are not covered by the narrow meaning which the Courts apply to
the true ‘Act of States’, whether or not they be acts which could have
been done by a private individual or trading corporation”

Rao & Chitaley™ lean towards' the above view. Seerval has stated®

“It is submitted that the judgment is clearly wrong. It fajled to
distinguish between an act of State and an act done or purporting
to be done under the authority of municipal law, thus overlooking
the distinction made by a long line of Privy Council decisions. Again,
the observation in the judgment that the distinction made in the P
& O case betweermn the trading and the sovereign functions of the
Company had been consistently followed, is clearly wrong and is
made per incuriam. Thirdly the judgment is self-contradictory.
Qﬁosanmmmawma T. rightly observed that in England the immunity
of the Crown from liability for a tort was based on the maxim that
‘the King can do no wrong’. But the P & O Casc had in terms said
that in determining the lability of the East India Company that
maxim had no force. Consequently, the P & O judgment required
Gajendragadkar J to hold that the Union of India counld claim no
immunity from liability for tort, since the East India Company could
claim none.

M.P. Singh®® too, is of the view that Kasturi Lal’s case is not correct
law, He refers to Pushpa Thakur v. Union of India* where the Supreme

20. {185%) 7 MOO IND APPEAL 476 at p. 531.

21. The Constitution of Ihdia—A.LR. Commentaries by Chitaley & Rao 2nd Ed. p. 531,
22, The Comstitutional Law of India by H.M. Seervai 3rd Ed. Vol 2 p. 1795.

23. Shukla’s Constitution of India by M.P. Singh 8th ed. p. 591,

24, ALR. 1986 SC 1199,

o
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Court held the Union of India liable for the negligent deriving by a mijli-
tary jawan of a military truck thereby seriously injuring the appellant and
granted compensation of Rs. 1 lac. The Court did not apply the principle
of sovereign immunity of State for the act of its servants.

THE FALLACY OF KASTURI LAL’S CASE

Had the claim of the plaintiff in Kasturi Lal’s case been made under
Article 32 of the Constitution for the violation of his fundamental right
to property guaranteed under Article 31 and 19(1) (f) of the Constitution
as it then stood, the decision in the said case would have been different.
However, it is submitted, that the entire approach of the Supreme Court
in Kasturi Lal’s case regarding the question of tortious liability of the State
Was erroneous.

The decision in Kasturi Lal's case rests on the observation of Sir Pea-

«cock in P & O case which, according to the Supreme Court, extended the
maxim to East India Company giving it immunity for activities considered
to be sovereign. It is erroneous to assume that the provisions of Article
7300 are io be construed in the light of the maxim. In the Ruo v Advani®
Tendolkar J. cited Sir Peacock himself stating on page 9 of P & O Case.

“In determining the question whether East India Company would,
under the circumstances, have been liable to an action, the general
principles applicable to sovereign and State, and- the reasoning de-
duced from the maxim of English law that ‘King can do no wrong,’
would have ‘no force.” . ’

This judgement was- upheld by the Supreme Ooza\ in 1950, It is supri-
sing that the Supreme Court, in Kasturi Lal’s case, did not even refer to
its earlier decision of 1950.

However, even if it is presumed that Sir Peacock had said what was attri-
buted to him by Gajendragadkar J. in Kasturi Lal’s Case the fallacy Les
in overlooking the provisions of Article 372 of the constitution. It has been
held that this Article applies to the principles of Common Law which have
been held by judicial decision to be applicable to India, for instance, the
principle of priority of Crown debts.

In UK. the ddmn v Naplor decision?? summarises the -law -governing’
tortious liability of the Crown prior to 1947, In.the said case, the action
for damages by a injured boy and administratix of a deceased boy, the in-
juries and death being caused by the explosion of a mine buried in sandhills
by the military authorities, failed. Criticising the practice of nominal de-
fendents, the Court held that since a claim on tort cannot be made directly

24. Shukla’s Constitution of India by M.P. Singh 8th ed. p. 591.
25. ALR. Bombay 297. .

26. ALR. 1965 SC 1061.

27. (1947) KB 204.
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against the Crown, it cannot be made indirectly ejther. It must be proved
by the plaintiff that defendent himself owed a duty of case to the Plaintiff
and failed to discharge that duty.

The said case resulted in the passing of the Crown Proceeding Act, 1947,
Section 2(1) of the Act subjects the Crown to all those Jlabilities for a tort
committed by its servants for which any private individval would be liable.

It is true.that the Crown Proceeding Act was not extended to India.
However, having been passed by the British Parliament on 3]st July, 1947,
it modified the Common Law as it stood prior to 15 August, 1947, the date
of commencement of the Indian Independence Act, 1947. Since Crown
Proceeding Act became operative from 1-1-1948, i.e., prior to the comumnence-
ment of the ‘Constitution, the Common Law as modified by the Crown Pro-
czeding Act, 1947 .would have been the law in force vide Article 372
Explanation I and not the maxim as extended in Kasturi Lal’s case,

It can U..w‘.mﬂm:on that the modified Common Law had not received judi-
cial recognition between 1-1-1948 and 26-1-1950. It is submitted that

* .iIs & question of fact in each case whether auy particular branch of Common

Law became a part of the law of India or in any particular part of it.28  Since
several judicial decisions®® had held that common law principles granting
immunity to Crown and its servants from an action in tort applied to East
India Company, the subsequent modification of such principles did not re-
quire recognition, Apart from this, it was not really necessary to recognise
this modification as the only judicial decision®® between the said period had
expressly held and rightly so that the maxinm had no application to the East
Indta Company and held the State liable on that ground.

The decision of Kasturi Lal’s Case would not stand the test of Article

.wqm,mm Article 372 is subject to the provisions of the Constitution. The

supposed ‘sovereign powers’ of the State, being a feudalistic concept, is in-
consistent with the basic scheme of the Constitution and could not have
continued to be in force afier the commencement of the Constitution vide
Article m.qw.., In UK., the Crown is supreme., In India, the Constitution

" is supreme and the-executive is merely a creature of the Constitution. The

State, in Tndia, cannot claim sovereignity qua its people from whom it

derives it soversignty.

It needs to be emphasised that Article 372 has no relevance, whatsoever,

in determining the liability of State in tort as the English maxim does not

apply to the State in India. I have proceeded with the above argument
merely to counter the premise of Kasturi Lal’s Case that the maxim applied
and conferred sovereign powers to the East India Company and hence to
State in India. ..

28. ALR. 1967 §C 997,
29. LL.R. 28 Bom 314; A.LR. 1915 Mad 993; A.LR. 1932 Cal 834.
30 ALR: %49 Bom 247, para 41. ,
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consider the action of the President derecognising all Rules ::.n_.n.H Article
.366(2) of the Constitution, It was contended on behaif of the Unjon of

DOES THE STATE, IN INDIA, ENJOY SOVEREIGN POWERS ?

The distinction between sovereign and trading activities of the State as
laid down in Kasturi Lal’s Case has been negatived by necessary implica-
tions by the Supreme Court in the landmark case of Madhav Rao v. Union
of India or the Privy Purse Case® where the full bench (II-Judges) had to

India that the action of the President was in exercise of his sovereign powers
and was not amenable to judicial scrutiny. The Supreme Court rejected
the contention® and held that the function of the President m.nQ.Ednm from
the Constitution and not the British Crown. Given below are some relevant
paragraphs from the judgments of three of the learned Judges— .

Hidayatullah C.J....

“Since there are no sovereign or pelitical powers uader our .Con-

stitution every action of the Exécutive limb of Government miust seek |

justification in some law. The very existence of Article 363, which

is said to incorporate some kind of paramountcy or act of State,”
" shows that there is no political power outside the law, ofherwise an

additional bar would hardly have been necessary.””3

Shah J....

3.

“The plea that in recognising or ‘derecognising” a person as a Ruler,
the President exercises ‘political power’ which is a ‘sovereign
power’....inconsistent with the basic comcept of our Constitution
of division of State functions.’’? :

“The functions of the State are classified as legistative, judicial and
executive : the executive function is the residue which does not fail
within the other two functions. Constitutional mechanism in 2
democratic policy does not contemplate existence of any function
which may qua the citizens be designated as political and orders
made in exercise whereof are not liable to be tested for their validity
before the lawfully constituted courts: Rai Sakib Ram Jawaya Kapur
and Others v. State of Purjab,; (1) Jayantilal Amritlal Shodhan 'v. F.N.:
Rana; (2) and Halsbury's Laws of England 3rd Edn., Vol. 7, Art, 409,
at p. 172.7% :

{1971) 3 SCR 9.

32. For a detailed discussion on the question raised see “The Bhopal Case : A Subver-

33,
34,

35

sion of the doctrine of parens patriae” by the same author in The Tndian Adve
Volume XXII 1991 (Part IT July—December)

Ibid on p. 53.

Ibid on p. 74.

Ibid on p. 75 {1) 1955) 2 SCR 225, (2) (1964} 5 SCR 294

cate

g o

2o
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“We are unable to agree with the Attorney General that ‘ofd M.San.zﬁ.
fied concept of paramountcy of the British Q.osﬁ,. was inherited
by the Union, by reason of the Eﬂéamﬂm of accession and merger
agreements. The British Crown... .exercised paramountcy c.momzmo
it was the dominant power. ... But that m.E.mB.o::R« lapsed 55. ﬂ.ro
Indian Independence Act, 1947.. .. After the withdrawal of the British
power and extinction of paramountcy of the British power the
Dominion Government of India did not and could not exercise any
" paramountey over the States....lt is &Eo.:.: to conceive om. the
government of a democratic Republic exercising against .:m citizens
‘paramountcy’ claimed to be m:vman.na from an .:Eumn.ﬁ_ _..uo,.z.ﬁ.‘.
The power and authority which the Umion may exercise mmm.Smﬁ its citi-
zens and even aliens spring from and are strictly circumseribed by the
Constitution.”? .

. ..paramountcy with its brazen-faced autocracy no _o_...mon m:?Qna
the enactment of the Constitution. Under our Oonmsfﬁon an action
not authorised by law against the citizens of the C.an. cannot be
supported under the shelter of vmnwaocﬁn% The H._.Eos.onm of EM.
President of India stem from the OozmmEso.sl.u.oﬁ froma o.ouonmﬁ )
the paramountey of the British Crown’ identified op..csaouzmma.
What the Constitution does not authorise, the President cannot

grant.”™#?

Hedge J.—

“There is nothing like a political power under our oo:mm.ESos in the |
matter of relationship between the nxmnﬁ?n. and the .Ssunosm. Gur
Constitution recognises only three powers viz. the legislative pOwer,
the judicial power and the executive power. It does not recognise
any other power. In our country the executive cannot exercise any
sovereignty over the citizens. The legal .,mo<22mz€. in 2.5 mocHQ
vests with the Constitution and the political sovereignty 1s s.:.r @5
pecple of this country. The executive possesses no .mﬁ.éoﬂﬁm::%
There, is no analogy between our President and the British aném.
The President is a creature of the Constitution. He can only act in
accordance with the Constitution.”® . .

“It is strange that the learned Attorncy General representing z.._o
Union of India should have claimed that the O.o<2:8m:ﬁ of Hm:.&m
inherited any aspect of the paramouncy o.xaﬁnana by the British
Crown. Paramouncy as claimed by the w:mmr. H.wn_ﬂ.w was one of
the manifestation of imperialism, It is surprising Smn.ﬁ.ﬁ Go-
vernment of this country whose people had fought imperialism for

36. Ibid on p. 9394,
37, Ibid on p. 94.
38. Jbid on p. 169.
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. years and who are even today supporting both morally as well as ma-
terially the countries which are. fighting imperialism should claim
to have inherited even a fraction of imperialism is the very antithesis
of rule of Jaw. It was a power exercised by a superior sovereign over
the subordinate sovereigns. I fail to see how the Government of
India can consider itself as a superior power in its relationship with
the citizens of this country....Itis an insult to our Constitution to say
that any facet of imperialism has crept into it.”s

CONCLUSION

It is a matter of deep regret that even after the Privy Purse case, the

_ Courts in India continue to accept the distinction between ‘sovereign’

R : and “irading’ activities of the State®® and have on several oceasions absol-

ved the State of its liability for tort committed in course of the formeré!

following Kasturi Lal's case. 1t is ironical that the State, in India, relies

on the maxim to claim immunity for any tort arising from the exercise

of its *sovereign power’ when the maxim is no longer operative in England.

A Bill entitled “The Government (Liability in Tort) Bill' was introduced

in the Lok Sabha in 1967. However, since the decision in Privy Purse

case is the law of the land by virtue of Article 14] of the Constitution,

it is not necessary to have a law on the Statute Book like the one in England

to make the State, in India, liable for a tort arising in the course of its acti-

1. vities. It would not be a sound proposition of law for the State to continue

N to raise the plea of ‘sovereign power’ or of ‘sovereign immunity’ to escape
its Hability in tort.

AMAN HINGORANI*

RS : 39. Ibid on p. 166,

K 40. ALR. 1981 MP 65, A.LR. 1975 Mad, 3 A.LR. 1975 Orissa 41, {1973} 75 PLR 1,
: (1972} I MJL 71. .

) 4l. ALR: 1982 Bom 27, ALR. 1981 J & K 60 AIR, 1979 J & K 6, AJR. 1978 MP
- s i ) 164 ALR, 1978 MP 209, A.LR, 1978 All 417, A.LR. 1972 All 436,

. * LL.B, Final Year, Campus Law Qu..h:..o. Uuniversity of Delhi,
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MITAKSHARA JOINT HINDU FAMILY : A
‘ -DIMENISHING ENTITY

INTRODUCTION
H.HHZU.Q ﬁ.\.?/{v as observed by learned commentator, Mulia,® has the most

ancient pedigree of any known system of Jurisprudence. Hindu law con-
sists of two main schools of law—

AS. b@nw&n&a School—prevailing in Bengal.
(b) Mitakshara Schoo—Governing about 809 of the Hindus in rest of
the: couatry.

Two _um,m.mn,maﬁﬁnm of the Mitakshara School have been:

leE of the son by birth to a share in the family property.
—Devolution of property by the principle of Survivorship.

Joint family is a unique feature of Hindu Law, paralle] of whick is not
to be found in any legal system of the world, with its main features being
joint living and sharing of property.

- However, in the 20th Century there have been large scale changes brought
about in theé traditional concept of a Mitakshara joint Hindu family by
cerlain legislations enacted and judgements passed. An attempt is made
through this article to study the effect of such developments on the Mitak.
shara joint family and its inalienable features of ‘Right of Son by birth’ and
‘Rule of Survivorship.” Article has been divided into following three parts—

: h.!b%nﬁﬁ of Central Legislations
’ m.wrbxm@.a ‘of Judicial Pronouncements

C.—Impact of State legislations,

A. .rEumn.n”. of Om&ﬁ.m— Legisiations:

A ‘modest beginning to modify the Old Hindu law was made with the
.@mmmmma of Hindu Law of Inheritance (Amendment) Act, 1929% and Hindu
Women's Right To Properly Act, 1937% which added certain female heirs to
the list of ro:m..w.noomnw& under Hindu Law, but save only a limited estate
to females. Hindy Gains of Learning Act, 1930 laid down that any gains

1. Mulla, Principles of Hindu Law, 15th Ed, p. 1.

2. Scope of this work limited to Mitakshara school.

3. Son’s daughter, Daughter’s daughter, sistor added to list of heirs.
4, Widow added to list of heirs.
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made by a co-parcener on account of training—whether o&_”an or speciu-
lized, or education will constitute his seperate property, whether the learning
was imparted, wholly or in part, out of joint family funds ot by the funds of
any member of the joint family.® Earlier such gain was mnoﬂma:mn to the
coparcenery property. . .

In }944, 4 Committee under the Chairmanship of ,Fm:aa wz Ray#

.. was appointed to submit a report on ‘Codification of Hindu Law'. The

Committee recommended the abolition of the Mitakshara joirt family
system and the "Rule of pious obligation’, in its report submitted in 1947,
The report favoured a joint Hindu family as envisaged under Dayabhaga.
However, owing to opposition from the orthodox sections of Hindus, the
idea of a Hindu Code could make no progress and instead ‘the “Code’ was
fragmented jnto a number of seperate acts.

One, such act was the Hindu Succession Act, 1956 ?nnn_bmﬁqn Hnwﬂ.p.mm to
as ‘Act’)—enacted to amend and codify law relating to intestate suceession
among Hindus, In the words of Prof. .M. Derrat “Law of. Hnﬁ@n:mnom is
comprehensively reformed and no one need fear dying intestate. : Old effected
principles should give way to those with which socicty advarices with the
rest of the world in field of education, science and technology™.-

The Act was described as a step towards Uniform Civil Ooqo ei:o: is
one of the objectives set out in Article 44 of our Constitution.? .

—Section 4 of the Act gives overriding application to the umoﬁmazm of
the Act and in effect lays down that in respect of any of the’ ‘matters -
dealt with in the Act, it seeks to repeal all existing laws which are
inconsistent with the Act.

—Whereas Section 6 of the Act purports to retain the UOoEDa of sur-
<_<.unmr€v the Provisio to the Section tries to minimize its m@ﬂrcﬁ_ou
in a very limited number of cases. The provisio reads:

“If the deccased had left him surviving a female relative specified
in Class I of the Schedule or a male relative, specified in that class
who claims, through such female relative, the interest of the aaoammoa.,
in the Mitakshara coparcenary property shall devolve by testamentary’
or intestate succession, as the case maybe, under this Act and not by
survivorship.”” .
Presenice of any one of the nine heirs, out of the twelve mentioned in
Class I of the Schedule, namely—(1} Daughter (2) Widow (3) Mother (4)
Daughter of predeceased son (5) Widow of predeceased son (6) Son of a
predeceased daughter (7) daughter of a predeceased daughter (8) daughter
of a predeceased son of a predeceased son (%) widow of a predeceased son’ of
a predeceased son-would make the coparcenery property devolve not by

5. Venkatasubramania v. Eswara AIR 1966 Modras 266.

Sa. Hereinafter Referred to as Rau Committee,

6. Justice Beg, Proceedings of All India Seminar on “Recent H.nw_w_m:o: of Hindu
Law: Its socio-legal implications™, 1971: 1 Ku, L.J. .
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‘Survivorship’, but in accordance with rules of intestate succession laid out

in Section 8, of the Act.

—Section 30 of the Act empowers a coparcener to dispose off by will
or other testamentary disposition, his interest in a Mitakshara copar-
cenery property. Implications of Sec. 30 of the Act have far reaching
socio-legal importance, as before the Act, no coparcener, not even a
father could cispose by will his undivided coparcenery interest. Hence
Sec. 30 is destructive of of Hindu Coparcenery as now the coparcencr
can give his interest to anyone he kikes and not just to one among his
coparceners.

—Section 8 of the Act along with Section 19 of the Act, mark another
major departure from old succession law. Sec. 8 introduces two
classes of heirs [Class I and Class II] and then agnates and lastly
cognates. These classes of heirs include females also and all of them,
male or female, take the property absolutely. Section 19 (1) (@)
clearly states that all the heirs take the property as tenants-in-common
and not as joint-tenants. No longer would the heirs take the Eo@oﬁ%
as members of a joint and undivided Hindu family, with any rights of
Survivorship.

—Section 14 of the Act recognizes the right of the woman to ﬂo_m
property absolutely. It converts all limited estates of women into
full fledged ownership and effectively removes such property from the
ambit of coparcenery property.

—~—Section 28 of the Act enables persons with disease, defect or deformity
and other disabilities not mentioned in the Act, to succeed to property.
Under the old Hindu law such persons were disqualified from

succeeding.

B. Impact of Judicial Pronouncements

A similar trend of disintegration of joint family system is also being
reflected upon by certain judicial pronouncements. '

In Gurupad v. Hirgbai®, to determine a widow’s share in the interest of
her deceared husband’s coparcenary property, the Supreme OQ:W
expounded the scope of Explanation I to Sec. 6. Approving of the deci-
sion in Rangbbai v. Laxmanr®, Chandrachud, C.J. observed:?

“Once an assumption of partition is made to determine the share of
the deceased in the coparcenery property, one cannot go back on it
and ascertain the share of the heirs without reference toit... All
consequences which flow from a real partition have to be legally ioaﬁwm

7. AIR 1978 SC 1239.
§. AIR. 1966 Bom. 169.
9. Ibid at page 1243 (para 13).
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out.... Inevitable corollary of this position is that the heir will get
his or her share in the interest which the deceased had in the ¢oparce-
hery property at the time of his death in addition to the share which
he or she received or deemed to have recieved in the notional partition.”

Thus the fiction of notional partition is carried out throughout to give
it full effect and a partition is worked out among the co-parceners, and there
is no further fluctuation of shares of the female members, even if they decide
to stay united. ,

Final blow to the institution of Mitakshara coparceilery was dealt by the
revolutionary Supreme Court decision in Wealth Tax, Commr., Kanpur v.
Chandrasen'®  The judgement delivered by Mukharji, J.," while approving
of the view taken by Allahabad,2 Madras,”® Madhya Pradesh® znd Andhra
Pradesh?® High Courts and disapproving that of Gujarat High Court,’® held
“that under Sec. 8 of the Act, the property of the father who dies intestate
devolves on his son in his individual capacity and not as a Karta of lis own
family”. Therefore, son’s son would have no interest on birth in such
property and this would be regarded as the separate property of the son.
.\HEm marks a total departure from the old Hindu law where the son acquired
‘automatic interest on birth in any property which the father inherited from
father’s father. This judgement strikes at the root of the concept of ‘Right
of son by birth’ prevalent in Mitakshara. :

In coming to the decision, strong reliance was placed, by the Supreme
Court, on the arguement that the list of heirs in Class I includes predeceased
son’s son, but does not include son’s son'?. So a son’s son was not intended
to succeed. The above view was also reinforced by Sec. 19 of the Act which
clearly provides that heirs take the property as tenants-in-common and
kence as absolute owners.

The above Supreme Court decision has been criticized by learned
commentators like Paras Diwan® and Prof. Sampath*® on the ground that
there is no provision in the Act dealing with the character of the property
inherited by the son from his father. Hence, the Supreme Court proceeded
to decide on a wrong premise. ‘

However, the above judgement is supported by Mayne.®® The effect of
the above judgement has been to transform Mitakshara into Dayabhaga,

10. AIR 1986 5.C. 1752. R -

L1, Ibid at page 1748 (para 14). -t

12, (I568) 67 ITR 164. e

13. 114 ITR 523.

14, 138 1TR 673,

15. 144 ITR 18,

16. 108 ITR 117.

17. Ibid at page 1757 (para 14},

18. Paras Diwan, Modern Hindu Law 7th Ed., 258.

19, Banaras Hindu University; See, “Whither Hindu Joint Family Law? Yet Another
‘Faux Pas’ from the Supreme Court" ALR. 1988 Journal 1.

20. Mayne's Hindu Law & Usage 12th Ed., 542.

[———

22 vide 8. 5,
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conferring absolute right of disposal on the son, vis-a-vis property inherited
from Lis father. In effect, after the Dassage. of the Act, no new Mitakshara
Joint Hiadu family can come Into existence, Only the property obtained by
4 coparcéner on a partition would amount to his ancestoral property in
respeet of which his son would enjoy a right by bicth. !

C. Impact of State Legislations:

Certain- Legislations have been brought about in some states, further
undermining the significance of Mitakshara coparcenery.

In State of Kerala, Kerela Joint Family System L4bolition] Act, 1975 was
passed, bringing. about changes as were envisaged in the Hindu Code Bill
[L.A. Bill No: 42 of I947]12 Tt has converted the Mitakshara family into
Dayabhaga family and has abrogated the rule of pious obligation of Hindu
son.2® . There ‘would be no right in a son, born after the commencement
of this Act.2 -A partition would deemed to have been affected on the date
of commencement of this Act and ¢ach coparcener would hold his share
absolutely,? there being no fluctuation on account of any birth or death.

- The day ..oH. the passage of this Act has been described as red-letter day

‘in the annals of Hindu community in Kerela.26

Another; revolutionary act was passed in the State of Andhra Pradesh—
Hindu Succession [Andhra Pradesh Amendment] Act, 1985. This Act seeks
to remave the discrimination between sons and the daughters under Mita-
kshara; by conferring upon the daughters, unmarried on the date of passage
of the Act,28. the status of ‘coparceners’ 27 Now, even the daughters, along

- with the sons, would be entitled to a share, on partition of the ancestoral

ﬁ.ﬂoﬁm:w.. Although retaining the Mitakshara system, this Act brings
about a _.n<o._smozwg.o:m:ma by creating equal status for Hindu sons and
daughters. ’

Conclusion ' :

It is humbly submitted that the Mitahshara Joint Hindu Family system
has outlived its nsefuiness and as per the recommendations of the Rau
Committee® shonld be, abolished. This process of abolition was started
with the passage of Hindu Succession Act, 1956, and has continued with

-Judicial pronocencements.2®

21. 85.3,4, 5,6 c.ﬂhm.:_mm Act are on lines of $s. 86, 87, 88, 89 of Hindu Code Bill.

23. vide 5. 3.

24, vide S. 4.

25. P. Parmeshwaran, “The Kerala Joint Family System (Abolition) Bill, (973—A
Study” 1981 KLT, 7-8.

26, 17-6-1976, .

27, vide "Sée. 28-A{1).

28. Supra, Note 5a,.

29, Supra, Notes 7,8,10, '
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t

Many learned commentators have also advocated the mmo”_Eo.?Om joint
family system of Mitakshara, citing following rcasons:® .o

(&) Tn its present state Hindu law is too ooBv:omaa.«,.Ew ifs codified

and non-codified parts. So there is a nged to achieve uniformity’

and simplicity in Hindu law and to make it compact in form and’
easily accessible. S :

‘AS People are increasingly wusing joint family as a tax-shelter. Self-
acquired property is converted into ancestoral property for purposes
of tax-evasion. R

{¢) Hindu law, in its present form is discriminatory towards women.
This is illustrated by a simple illustration:—A Hindu male dies:
leaving behind his ancestoral property, with a son and  daughter
as his only heirs. Whereas the son would get 3/4th of such ances-
toral property, daughter would be entitled to 1/4th share only.

An effective step towards disintegration of the Mitakshara joint family
would be to remove Sec. 6 of the Hindu Succession Act, 1956. Sec, 6 recog-
nices the ancient legal formulae of acquisition of right by birth "and
devolution by survivorship. Sec. 6 appears in the form of a compromise
between people advocating for reform and those in favour of retention of
Mitakshara coparcenery.®

The next step in the same direction would be 1o adapt Kerela Jotrit Family
System (Abolution) Act, 1975, for the rest of the country. This:* Aet com-
pletely does away with the rules of ‘Right of the son by birth’ and “Devolution
by Survivorship’. Also, by effectuating an immediate partition among all

existing Mitakshara joint families, it remedies the situation with immediate
impact. Not only does it prevent new Mitahshara joint families from-

coming into being, :it also transforms all present ones into Dayabhaga
families. : g

The Andhra Pradesh Act has adapted a different mode of removing inequ-

ality between males and females by including the female from participation
in the ownership of coparcenery property [vide Hindu Siceession (AP,
Amendment Act, 1985], with a right to partition® and hei share devo-
lving by Survivorship upon remanining members of the coparcenery.®
It was felt such exclusion of daughters has led to the socially pernicious
‘dowry system' with its attendant social ills. :

_ Both the above legislations have been truly ameliorative acts seeking to
create equality between males and females. But they differ in one viial

10. Prof. Sivaraminh, Proceadings of All India Seminar on “Recent Legislations in
Hindu Law: Its Socio-Legal Implications”, 1971: 1 Ku.L.J., 146-153.

31. Mulla, Principles of Hindu Law, 15th Ed., 907.

32, Sec. 29-A,

33. Sec. 29-B.
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m.mvnom ﬂ_wﬁnwm M”m Kerala Act secks to destroy the Mitakshara joint family

completely, Andhra Act seeks to bring about reform withi

: ihs n the

of Mitakshara joint family system. © framework

It is msvaﬁn.g Emm the Kerelg Act would be a better option than the

>un=w=.m Act, as it wnﬂmm..mom@.wnwma@ the last relics of ‘Mitakshara Joint

~ Family’, and is nwmwmnﬂa:mmo of the age which is one of great ideals and
ﬁmwﬁ.ﬁ_mnmsm. m.ﬁo.nmm. Even the deep rooted traditions must yield to march
of time and it is time that Mitaksha Joint Family should go.

AMmiT BANSAL*

. , .
LL.B. IInd Year Student, Campus Law Centre, University of Delhi.
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The data thrown up by the 1991 census makes a mmmom:mﬁ:mm Rma_.im.
The population of the country on :.m sunrise of March H.u 1991 HM EOSJM”
nally put at 84.39 crorest According to the U.N. nwnEmE., the ﬁocm :
tion of the rest of the world in 1950 was .ﬁw..@ crores. This means Mm
rabout 16 percent of the world’s ﬁovz_mmom lives in :.EE. .H: n.vzﬁ_. s”cnﬁ rmw
every sixth person of the world is an Indian. The immediate :Ewmﬁuump iy
pressure of population on land. The ..uor.SHJ\ moawc.im for only 2.42%,
" of the total world area. The area of India is 3.28 wmillion sq. km.

In abselute. terms, the population of India has grown by Hm..om E.MHM
amasm the decade 1981-9]. This is almost equal to the wowEmco:_uma_ aﬁ
during the three decades 1931-41, 1941-5f, and GE-E. The a mwﬂ ~
addition to the population during the decade 1981-91 is more than the total

ation of Japan.? . .

ﬂom%“ém high mnoﬂﬂ: rate of population is one of Ea.aom.ﬁ crucial EO.EOBM :
facing the nation today. If the present rate of @ovc_mrmn m_.osm,mw %Vn_w
checked, we might expect a population of more than a E:wos by .D.
or so and we may become the most populous country in the world, over-

king China. .
¢ Hﬁmmm true that India is the first country in the EA.UHE which maovnmamﬁmﬂ
official programme for family planning and w.ow:_m:os control moom wﬁ Mo
independence and made it an integral wm.:.n of its Five %mm.: Plans. Ww :
efforts’ and efficiacy of the family planning are apparent in .a.ﬁ Zrow ? o .
population. The approach of the Oo<ﬂb§o~.§ in aom:um §.§ .Eo. b_Ho wonﬁ
of increasing population, so far, has ,oaas. demographical’, ‘socio om_ m:
and later on ‘clinical’. Legal aspect of H.?m problem wmm E.v.n“..cm.@n. ow_
with. There are very few legislations mm.aojnm. the wamen m.ma-.c:ﬁ%._ directly
or indirectly. As far as importance of law to population nosﬁo._ is noﬂMT
ned, apart from serving as a tool for the muwomoaam:ﬁ A.uw population policy,
it must incorporate and reflect the population.policy itseif.

It is in this context that Dr. B.P. Singh Sehgal has undertaken the mﬁaw
of various socio-legal aspects of this problem. The first book, entitle

1. Census of India, 1991, Provisional Population Totals, Paper 1, p. 1, published by the
Registrar General & Census Commissioner, India.
2, Yojua, Yel. 35 : No. 9, May 31, p, 4, (19391).
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“Population -Control and the Law Problems, Policies and Remedial Mea-
sures’ is a compilation of various articles, written by the author which re-
flect the various aspects of the inter-action between law and population con-
trol. o

It contains fourteen Chapters. Four® out of fourteen Chapters deal
with the issite of “women and population control’.  Out of these Chapters,
one entitled ‘Martiage Age of the Women in India’,* has not been specifi-
cally related to Population control. Tn these cight pages, the various enact-
ments relating to the marriage age of a girl and the validity and invalidity
of the marriage performed against the provisions of those enactments have
been discussed.. This Chapter ought to have been omitted from this book,
Particularly because, the points which have been discussed in this Chapter,

" are also discussed in other three Chapters® entitled : “Role of Woman in

Population Control” ; Law Women and Population in India”; and “Effect
of Age of Marridge of Woman on Population Control”. As far as these
three Chapters are concerned, as their names suggest, there is lot of repeti-

tion. For example. marriage age of woman is discussed on p. 82-86, then

Cp. 99-100 and p. 117-127. Similarly ‘education of female’ is discussed on

p- 91-94 and also on p- 103-104; ‘employment of woman’ is discussed on
p. 94-36 and ‘then on p. 104-106.

The laws Telating to contraceptives, abortion and sterilization form the
subfect matter of another six Chapters® entitled “Legal Basis of Fertility
Control in India”, “Population and Law : The Fundamental Rights Aspeets
in Indian Perspective, “Contraceptives for Fertility Control : Some New
Judicial Trends", “Steritization : A Need for Legislation™; “Compulsory
Sterilization' for Population Control : Some Policy Issues™; and “Medical

" Termination of Pregnancy Act, 197]: Some Constitutional Issues”. But

the angles from which these laws—relating to contraceptives, abortion and
sterilization--are discussed are of course different, though there is again
some repetition.” In fact this problem of repetition has been acknowledged
by the author himself in the preface. .

The Indidn Legislature has not so far attempted to make w:« direct law

.concerning the E.m::mmanso. sale or use of the various contraceptive devices

or for.that matter with the dissemination of fertility control information.
The Drugs and Magic Remedies (Objectionable Advertisement) Act, 1954,

" prohibits-the publication of any advertisement referring to any drug used "~

for the .procurement of miscarriage in women or prevention of conception
in women or correction of menstrual disorder in woman, ete. Apart from
this, Indian Post Office Act, 1898 contains laws pertaining to obscene and
objectionable publication, thejr transmission by mail etc. But mpst of these
laws hardly come into action as Government itself, in pursuance of its de-

3. Chapter No, 4,5, 6 and 7.

4, Chapter No; 6.

5. Chapter No.:4, 5 and 7.

6. Chapter No. 2, 3, 19, 11,13 and 14,
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i blici i ontrol devices.
i i i d and publicised, birth contre
lic policy, has distribute 1 .
anmaﬁumzwcﬁrwa mzw,mmmaq that the Government should iEH aﬂm“mmwm“ MM
::mu,. social and cultural traditions remove legal and mmBEz.E.M p&wa@:mcz..
to manufacture, display, advertisement, sale and ,Eanm?mw,a dmnﬁme n
n , isi a P 10
i i t such provisions as may, oSt
lity contraceptives and enac VIS . : ary. 0
oﬁmmmmncﬂ:monuaém readily available. Existing laws on  obscenity
m

. Lo o fe-
required to be changed if they forbid the publication, cacuﬁ_.wm.mc:m, tele

" r mailing of family planning Emﬁm:m._. o .
omwdwsrmn o&SEﬂ M:a:aa “Medical Termination of m._..om:mm.mw m?om whw“_hfm
Constitutional Issues’ focuses mam_w on the question as how mono.T
chhHMﬂ:BmE‘m population policy ?mﬂocsm WMMMM:MMWcMMﬂM:N, Hn ? in accor
%:wnn ia_r ﬁrhhmwﬂdwﬂw SW@-%_H_. ?ngwwsmamﬂ.ro first wwm“sm w,..‘oopnna:wad the
smr.q oM,ﬁ MQESS- mc“mnmuamm to every person the ﬁ._.oﬁn.cg E. w@ﬂﬂ:m
S 1 Mﬂvai except according to procedure mm»mv:mr.on_ by law. . ﬁ:m
Mwwmooﬂwao?m awmﬁomo: on the right of women compeiling: her to adop

ituti idity as
particular fertility control method may not have constitutional validity

that would amount to an enterference in the _.m.o .mua. _&nMQ NM M_.Wﬁ MME%M..
thor, is of the view, that wovc_msmﬁ do:&.\ adop o .onmn >
o mcm I awm in so far as it provides various oplions ﬂo.ﬁ e wor o
gt any _Eom of fertility control is not an interference in .Em life mw
Hoety of Msa women.® As regards the second issye,-he o,am..:ém that t e
liberty o.m .ﬁuﬂﬁmﬁmsa ﬂ&w.ﬁm:no, as evolved by the judicidry E..oﬁ.ﬁ_nm .9@ GEMM
N w:. the constitutional validity of MTP Act. ,;m >.on..%_ ma?mﬁ :
for ‘Gn.‘mH.E.:Em. respect of a subject in the Oo:ni_.mﬁ.m:a.fﬂ :._u. inci mhﬂ. m”
o“ﬂmwww”“”mno: %ﬁ field of ‘public health’, nmmﬂaoﬂ (“..s.ﬂﬂ._mm .Mﬁwmmdo Mﬁw H..
: i idi ¢ is of the view, ‘that |
ww NMMam_HWmMMNﬁ wwﬁwnﬁwmw.gﬂmﬂwﬂmm.ﬂg appropriate ﬂ.ﬁﬁwmaam in the
i ovisions
titution or the MTP Act. . e

Oouw,\E_o discussing the law relating to Ao_mﬁmdh ﬂﬂ;www%ouﬂ.mwwmﬂm M_”m
heading *Sterilization : a Need for legislation™® he obser m,o e

i enerally used for other purposes, either eugenic ( provent
zation was g mentally inadequate progeny) or therapeutic . .QSS.: w_ 0
physically or 1 or mental health}, its use as a means Q, ?EE n.osq_o m
P oo ﬁrwz.ow In the absence of any noBvHarm:mEn. ._nmg.m_mﬁon, ﬁﬁ e
o oﬂ.mhmmo: may it be, therapeutic, eugenic, Hu:EE.B.”oH <0_Mﬂm_ﬂaw
Mwﬂwwzvﬁwmwwo of ?,_.::E control may _om@ ﬂo.mo:”o ommwﬁqﬁﬁmnwmﬂ:mwo29,:.%
Hence, this chapter examines the constitutiona: v . r

i ns. N
NmsM”moWMMM:M_mo contains a chapter™ based upon an empirical study of

7. Dr. B.P. Singh Sehgal, Population Qe::.& and the Law, 53, (1989).
. nstituth India, Acticle 21, .

M. Wﬂa“.ﬂ:%ﬂMﬂ Sehgal, Poprlation Control and the Law, 220 {1989)

Ho.. id., at p. 170.

11, id., at p. 181,

L
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human nature towards voluntary sterilization for fertility control. The
main objective of this empirical study has been to enquire as to how far the
medical practitioners have the knowledge of thé guidelines and instructions
issued by the Government for the purpose of performing and determining
the eligibility of the patient undergoing voluntary sterilization, Further the
awareness among the general public and their attitude towards t
lines and administrative instructions have also been atsessed.
of ninety respondents was chosen from within the area falling
territorial limits of Yammu Municipality. The author has based h
on the analysis of the data collected for the study through pri
secondary sources by applying the social science research techni
" findings of the study reveal that the people are not aware of th
and the medical practitioners do not strictly follow the provisi
However, a majority of respondents, both male and female favo

tion on voluntary sterilizations for the
children.

Another important chapter'? examines the need of compulsory sterili-
zation for the purpose of population confrol. Here he clarifies some of
the issues caused by compulsory sterilization of persons. In particular he
-examines its compatibility with personal liberty, He feels that under the
doctrine of “compelling state interest,” compulsory sterilization may be
justified. He cautions, however, that for such extreme steps, the Govern-
ment has to explain to the people about the “compelling state interest”
before executing such policy. Accordingly, he came to the conclustion that
such legislation should be adopted only in dire need and when alf other .~
alternative remedies fail.

Other chapters included in the book are:
national Problems and Remedial Programmes3
ren in India, ‘Judicial Approach Towards O
clude (i) The Medical Terminatio
Population Policy, (i) Guideli
for Government employees for
of Jammu and’ Kashmir,

hese guide-
A sample
under the
is findings
mary and
ques. The
ese facilities
ons of laws.
ur a legisla-
purpose of limiting the number ‘of

“World Population: Inter-
‘Law and Status of Child-
bscenity,’ Appendices in-
n of Pregnancy Act, 1971, (i) National
mes for voluntary sterilization (iv) Incentives
promoting small family norms in the state

A Comprehensive bibliography is also given at the end.

The second book by Dr, B.P. Singh Sehgal, Woman, Birth Control and
the Law is an attempt in the direction of examining the Government’s popu-
lation policy and laws directly regulating the fertility of women.ls The
book is divided into five chapters. In chapter one, ‘Introduction’ he dis-
cusscs the nature of the problen of population growth by analysing the
*birth rate’ (1901-1981), ‘death rate’ (1901-1981), ‘Population growth rate’

12. id., at p. 213 .
13. Jd., Chapter No. 7, p. 17,
4. id., Chapter No, 8, p. 128.
15. id., Chapter No. 9, p. 143,

Dr. B.P. Singh Sehgal, Women, Birth Contral and the Law, preface, (1991).
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{since 1872 when first census in India was taken); ,Umbﬁ.ﬁ of population’
(1951-1981); ‘Sex ratio’ (1901-1981); and religious composition’ (1961-1971).
Another half of the first chapter contains the population policy adopted
by the Government. The law regarding the legislative competence of the

- matters pertaining to population control and the family planning; the efforts

=

made by the GGovernment in promoting the population control programmes
through various five-year plans etc. are discussed in it.

The second chapter “Law and Fertility Regulation” starts throwing
light on the role, the law can play in this field. Here he examines the ”_E,..:ms
rights and population control; human rights and the Indian O.onmcE:oE
‘yalidity of population policy’, and the ‘right to privacy and fertility ooun..&,.
Then he proceeds to discuss the socio-religious attitudes towards wnHEHQ
control. This he examines in the historical perspective. He takes the view
that the attitude of the members of a particular religion towards policy mm
family planning is mostly determined by their religious injunctions. .F this
“context he discusses the stand-points of India’s two - main theologles ie.
Hindu and Muslim.

“Fertility Control and Penal Laws’ form the subject-matter of .n.:m@.nnn
three. This chapter is divided into three parts (4) Abortion (b) Sterilization
and (¢) contraceptives. In part ‘A’ (i.e. abortion) he &mo:m.mmm Fn relevant
provisions of Indian Penal Code, 1860 and the Medical Termination .om Preg-
nancy Act, 197]. In Part B (i.e. sterilization), among other Q.::mm, M.B
discusses tlhe legal status of sterilization. Since there Is no specific _.mm.;-
lation regarding the legal status of sterilization, he examines its position
with reference to the existing Penal Code provisions. He has also discussed
the relevant foreign cases on this point. In Part ‘C’ (i.e. contraceptives),
he discussed the Governments’ efforts of communication techniques to
educate and motivate the people about this device of family planning.

Chapter four is entitled ““Fertility Laws and Practices in Other Countries™.
In this chapter, an attempt is made to discuss the laws affecting the mS..Em
of women, which indirectly affect their fertility, especially the laws relating
to abortion, sterilization and contraceptive as prevailing in some mﬁmo@&
countries of the world. The countries affected by the rapid population
growth in one way or another representing both developing and developed
groups from far East Asia, the West and Middle East have been maon.:&
for this purpose. The countries are: Malaysia, Singapore, ww@mﬂw.ﬂﬁﬁoa
Arab Republic (Egypt), Former Union of Soviet m.wm_m.m:mm Republics (USSR),
Sweden and the United States of America. "

The most important chapter of the book is the last one namely :_»%Eﬁm&
and Suggestions”. Here Dr. Sehgal has made certain HaooBanﬁ._msO_._m
for adoption of new laws or for amending the existing ones to cope with the
present population problem.

He is of the view that the population palicy ought to be formulated with
the object of achieving the social goals mentioned in the Directive Principles
of the Constitution on the one hand and safeguarding the Fundamental
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Rights and democratic norms enshrined therein, on the other hand. Popu-
lation policy snust be framed in such a way as to make the average citizen
aware of the threat that the uncontrolled fertility poses to his present plight
and future prospects. The common man must be made to realise that
excessive population growth is at the base of the problem of poverty under
the present socio-economic conditions prevailing in the country. He feels
that as the incréase in the age at marriage of a woman cuts the reproductive
span, the present age. of marriage of woman should be increased, from 18
10 21 years. As'far as child marriage is concerned even though we are having
Child-Marriage Restraint Act, 1929 prohibiting an under-age marriage,
but the reality is that child matriages are being performed all over the
country.- Dr. Sehgal observes that one of the causes of the violation of this
Jaw is the mild punishment for its violation. So he submits that the viola-
tion of this law should be made more severely punishable.

To begin with, requjrements can be enforced casily especiaily in organised
sectors, for example, by amending the civil service rules so as to permit
wdisciplinary action against a Government servant who marries an under-
age bridge or gets his or her minor children married. Further the State
-Governments .must appoint Child Marriage Prevention Officers at block
level with' duties to prevent marriages, being performed in coniravention of
the provisions'of the law. and to collect evidence for the effective prosecu-
tion of persons contravening provisions of such statutes.

He advocates for the adoption or a measure adopted in Philippines.
In Philippines, Ex-President Marcos issued a decree forbidding any official
to perform marriagé unless the couple has attended a course on scientific

“birth control. Professor Sehgal rightly 'streses if a country where eighty

percent population is Roman Catholic, who are generally conservative,
«can adopt this measure, then why can’t Tndia adopt such a measure?
..>m.3mmam noumnmowvﬂ?mﬂ he feels that in the presence of various direct
and indirect anti-contraceptive laws, it is difficult to expect the present popu-
lation H.uo.:ow to produce any desirable results, Therefore, a comprehensive
legistation on contraceptives is eminently needed. The same is the position
regarding sterilization. We are having no comprehensive legislation on
sterilization. -Here . Professor Sehgal expresses the opinion that in ifs
absence, sterilization is liable to cause legal hardships both for medical

practitioners as well as for patients. So, he suggests that the Government -

should enact-a Central Legislation to cover sterilization on therapautic,

eugenic and Socio-econemic grounds. He offers some of the draft rules, .

too, in this respect. .

‘The Em&om._ Termination of Pregnancy Act, 1971; Sterilization Guide-
lines-Eligibility; ‘and Maharashtra State Governmient Legislative Assembly
Bill, 1976, for resiriction on the size of the family of certain persons, are
50?%&.5 the Appendices. At the end, the book also contains table of
Statutes and Acts; (able of cases; bibliography and subject index.

On the whole, both the books are fairly comprehensive. There is no
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doubt that the work is scrupulously researched and well-written. The

author’s scholarship and deep knowledge of different issues relating to the

subject are refiected throughout both the books. Even though there is no
sufficient case law directly upon the subject. Professor Sehgal has never-
theless made an attempt to discover the judicial vnozocuanaoﬂm appli-
cable and helpful to the readers. .

. The author has succeeded in initiating a debate on the. :a& cw punitive
Hmmc_mﬁ:.a measures for checking and controlling the cuaom:min pressure
on the society. The books have valuable information noim:zmm televant
statistical data and case law and should be considered as éa_nou._o addition
to the literature on the subject.

‘We hope that the books would be of immense use to Em m&EEmﬁBnoa
to improve their performance in policy making and for the legislators to
understand the role which law can play in controlling the Uous_m:os growth.
Both the books must find place in every library.

;Ommwmo_w P.S. SaNGAL
Ms, UsHa TANDON

THE RIGHT TO KNOW by S.P. Sathe (1991) N.M. .H.Hnm:z Pvt. H\E;
Bombay. Pp. XX+ 58. Price : Rs. 50.00.

THE Monograph under review is based on three _moﬁcnmm a&:.aﬂma c% Prof.
Sathe under the auspices of the Campus Law Centre Endowment Lectures
(1990), University of Delhi. The present work covers . three¢ important
fields of legal education : Constitution, Administrative law and Jurispri-
dence. It handles three basic and interrelated concepts : Education, Infor-
mation and Knowledge. In view of the above configuration, the consumers
of Sathe will find a triveni sangam in the present treatise. Prof. Sathe

deserves appreciation for initiating discussions in a field which has yet to-

attract the attention of the Indian law academics. The learned author also
deserves congratulation for taking up the cause of the EWE to know at a
time when the Indian democracy is at the crossroad. Its stresses:and strains
can be overcome by a vibrant democracy. Such a change can be possible
if “We, the People of India” are well informed of what we should’ wnoi.
The right to information and the nmE, to know do find some Emna in
the Indian administrative law text books but on the comparative law forum
this area has received, according to Birkinshaw, ‘a considerable amount of
critical attention”.! But in this direction the constitutional law and juris-
pridential studies have yet to make any setious start.® Sathe handles the

1. Patrick Birkinshaw, Freedom of Information the Law, the Practice and the Ideal, 1988,
2, It is surprising that Saerke has missed this reference though, rn has handled the
comperative information law-Jd. at 52-54.

2. This is evident from Sarhe's Bibliography section Id, at xvii.
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present subject from Administrative law and jurisprudential view points.

Sathe opens with ‘information : Fuel for Indian Perestroika and Glasnost’.
The first lecture concentrates on the general introduction. The ‘infor-
mation regime’ divides knowledge into two parts : the primary and the higher
education. The former, according to the learned author, ‘helps a person
to read, write and learn’,-and in case of latter, ‘one gains skill, expertise,
academic distinction, etc.” The State must, Sathe says, provide free but
compulsory primary education to every citizen of India and in case of the
higher education the State must make facilities for such education. Know-
fedge is the basic necessity of the human being. It has three dimensional
advantages. It brings about healthy society, democracy and excellence in
every field. But the unfortunate blot on the Indian history has been that
this resource is not properly tapped. The result, according to Sathe is
that, ‘the process of transforming the colonial state into a democratic state
got arrested.’s Therefore, the need of the day is that the Indian democracy
must see the light of ‘the right to education’ and ‘the right to information’
in its proper perspective. Until we achieve this, Sathe advocates that there
will be ‘no glasnost’ and in turn ‘no perestroika’.*

In this introduction to the ‘information regime’ Sathe has missed to
claborate and interrelate ‘education’, ‘information’ and ‘knowledge’. The
learned author has answered the question knowledge for whom? Know-
ledge for what? But how much knowledge is a question which remains
unanswered. This question is important because we know that ‘a little
learning is a dangerous thing’. And lastly, we have also to examine the
question : education by whom? Is it by a political party in power having.
majority, marginal majority or the mixture parties majority show? The
sad experiences of Doordarshan or we may call it in some cases® a ‘closed
darshan’; punishment for discussing the dissolution of state assemblies :.,
the class or dragging the name of the higher dignitary in the question paper;
move to rewrite the history capsul of India; the State inaction in promoting
a balanced education in environment and development; the imposition from
above the compulsory and over expanding compensatory diserimination to
enter into the temple of learning; the appointment of I.A.S. and politician
as head of the educational insitution, are some of the many aspects which
we have to examine before handling the right to know and right to education.

Sathe traces the sources of the right to know and information in the
twin law fields. In the region of Constitutional law comes : the procedure
established by law (Art, 21}, save by authority of law (Art. 300A) and except
according to law (Art. 265). In the area of administrative law : the right
of hearing and reasoned decision are the essential aspects of the said right.

The ‘secrecy regime’, according to the learned scholar, ‘*has brought in
exploitation, deceit, oppression and authoritarianism’, Sathe, examines this

3. Sathe p. 5,
4, Id, at 6.
5. See for example, Indira Jaising v. Union of India, A.LR., 1989, Bom 25.
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regime in three m_obmadga of the state. At the administrative level, there
is ‘cylture of secrecy” which is the ‘cthos of our administration’. The
hnmz_mc.:n passes the Jaw which comes into operation with immediate effect
but it is not easily accessible and the position of the subordinate legislation
is worst. Further even if it is available, it is “understood at best by not
more than five per cent of the people”. Now coming to the judiciary, at
the highest level information is available but the lower courts’ decisions are
inaccessible. In order to avoid these hurdles Sathe calls upon the judges,
lawyers and the social action groups to make the right to legal aid.a reality
and it must be available even without being asked for. As regards the people
of Tndia, Sathe says, “our first demand should be” that “(R)ight to primary
education must therefore become a fundamental right”.®

The first lecture in the end deals with right-duty and liberty-no right,
the Hohfeldian correlative. Sathe draws two circles : the outer circle is of
liberty to know and in the inner circle comes the right to know. There are
certain limited areas where the State is bound to give information and this
gives rise to the right to know. But in rest of the cases, it is only liberty to
know where the state is not duty bound to give information. Finally the
discussion closes with six guestions.

The Second lecture makes an Intensive and indepth study of the questions
raised in the first Part. The six questions are: When is an individval bound
to give information to another individual?- When is a person free not to
give information to another person? When isa person bound to give infor-
mation to the State? When is a person entitled to be informed by the Siate?
When is a person free not to give information to the State? And finally,

when is the State at liberty'not to give informaticn to a person? The author’

has tried to answer the questions from various view points of different laws,
The advocates of the right to information will find here a treasure. For the
research scholars it is an indispensable treatment. It may be pointed out
that the right to information is a developing area in the Indian environmen-
tal law and so this field also requires some mention in Sathe.

The answers iry to specify the scope of the right to information of a per-
son against other person/persons and against the State. Further, the said
right has been discussed in both the positive and negative sense. In this
treatment one will find a clear cut demarcation between the ‘information
regime’ and ‘secrecy regime’. Further, the informations in Sathe if weighed,
will find that there are nearly eighteen pages. dealing-with cases of ‘not to
give information’ and hardly six pages materials on ‘“to give information’,
This clearly shows that the Indian Legislature generally tilted the balance
more in favour of ‘secrecy regime’ rather than allowed the right to
information. And this disbalancing has, according to Sathe, made ‘not giving
of information’ “the rule” and this culture helps the government depart-
ments to work more in secrecy ot closed chamber rather than in a open

6. Sarke, p. 13.
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mﬁgo%rﬁm. To undo this the'second lecture closes with the suggestion of
the right-duty relationship in the information society.

It may be pointed out that Sathe’s dos and don’ts of the information
regime have remained untouched with the corruption jurisprudence.” There
are varieties of informations, for example; adulterated information, censored
information, missinformation and also problem of accurate, reliable and
full account of information, explosion and implosion of information, and

further, ‘the. public and privatisation of information recepients, economic,

political E.E social values of information. There is use and missue and

_legitimate and :illegitimate use of information. Further, the information

may be used for the welfare of the people and there may be tommercialisa-
tion of information. In this connection Birkinshaw® deserves mention
He wdsmm 05 the use of the right to information under the U.S.A. Free-

"dom of Information Act, 1974 and his data show that the highest consumers

of the right were the commercial bodies who contributed 50 to 60 per cent
requests. This raises the question of a special treatment for the use of infor-
mation. This dimension could have been given some place in Sathe.

~ The final lecture comes out with a blue print of the Indian right to infor-
mation. . Sathe’s model gives two interrelated structures : the consti-
tutional and legislative frame works. Coming to the Constitutional wave
length, Sathe suggests that, “the right to information may be added as ¢lause
{aa) to article 19(1Y" and the restrictions to this right may be incorpora-
ted in :o_mﬁo_..m>: to be inserted after clause (2) which is as follow:®

Nothiag ii sub-clause (aa) of clause(l) shail affect the operation of
any law, in so far as such law imposes reasonable restriction on the
exercise of the right conferred by the said sub-clause in the interests
of Ea sovereignty and integrity of India, the security of the State,
friendly relations with foreign states, public order, decency or morality
or privacy or in relation to copy-right, contempt of court and contempt
of the _nmmm_mgno.

.H._pn advantages of such a change over, according to Sathe, are: firstly,
the right will be enforceable through the mzwnaﬂo Court under article 32;
secondly, it will not be easy to repeal this provision; and lastly, even if repeal
is 8 be effected, the doctrine of basic structure will come in the way.

It may be submitted that the constitution of India, the Hnumgﬁmmn consti-

tution in the world, would be further burdened by two more new clauses.
Will it make any difference if in clause (a) of article 19(1) the word ‘infor-
mation® is added before “speech and expression” and the additional ground
may be included in article 19(2)? The additional word in article 19(1)(a)

7. See Upendra Baxi, Liberty wid corruption : Antulay case and Beyoud, 1990,

8, Patrick Birkinshaw, Freedom of Informarion the Law, the Practice and the Ideal, 1988,

- 40,
9.. Sathe, p.60.
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will not only fit in the tune and frequency of “speech and expression” but
also further nourish the freedom in article 19(1)(a). As regards the pro-
posed additional grounds are concerned, the privacy right now comes in
article 21 and the judiciary will balance the right to information and right
to privacy accordingly.l® The law laid down in M.S.M. Sharmd'a case
will take care of the third additional ground; and finally, “the procedure

established by law” would take care of other situations. Or alternatively,

is-not, the wave length of Justice Bhagwati in Maneka Gandhi’s case and 1ts
aftermath,™® enough to get the constitutional stamp on this right? In this
case, the right to information will get patronage of two articles 19(1)a)
and 21. Further, such inter-linking will allow germination of néw supple-
mentry rights in the information society. Further the emergency shall
not cast its shadow on this right as article 359 omits article 21 from its pur-
view and thus the right to information will *“speak the same langnage during
war and peace” subject to “‘the procedure established by law”. .

In the present discussion of the right and restriction, the fundamental

duties under Chapter IVA of the Indian Constitution do not find. any place

in Sathe. The research scholar may explore this underdeveloped ,..mnE and -

do justice with the neglected area. . ;

At the last lag of the voyage to triveni sangam, Sathe takes the’ readers
to the comparative information law. Though it devotes just two and half
pages but it takes us from Sweden, U.8.A., Canada and finally: to Soviet
Russia. The author gives valuable guidelines'® and a blueprint®® for the
Indian law planners. This way Sathe’s mission ends with ‘‘laudable goals”
and great aspirations. Now it is for “we, the people” to see that the ger-
mination of Sathe’s seeds of right to information is not further nm_.mwmm:
in the Indian soil. India, being the champion of democracy and liberty,
cannot afford to lag behind in the race of the world's information law.
And the Indian Parliament must rise at the occasion when the great struggle
for human freedom is in progress. The academics also owe a duty to ex-
plors the vast left outs of the information jurisprudence. o

To conclude, the present work opens a new vista in the Indian Liberty
Jurisprudence. Sathe is one more step forward in the Indian crusade for
the luxuriant growth of liberty whose vigour will yield in successful Indian
democracy. Sathe’s style is lucid, simple and greatly informative... It is

thought provoking., The present writer is of the opinion that a dip in this.

10. See Railway Board v, Niraujan Singh, A.LR. 1969 SC 966 where it was laid down
that the right of there is an inherent limitation in exercise of ones fundamental right.

11. See for example, Chandal v. Delhi Univ., A LR. 1978 Del. Where the court brought
the right to education in Art. 21 an aspect not taken into consideration by Sathe.

12. Sathe pp. 53, 54-55. L

13. Id. at 57-58. BRI

14. The interesting recent development in the Indian scene is : the telecast on. Door-
darshan of the question hour in both the Houses of Parliament, though urifortu-
nately not live but pre-recorded, at the national morning network.' Is not Sathe
find some action ? :
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holy academic triveni sangam would be rewarding. Some body has divided
books into three categories

Some books to be tested, other to be swallowed and some few to be
chewed and digested.

Sathe deserves to be included in the class of ‘some of the few’ to be chew-
ed and digested’. The present work will be of great interests to a very wide
segment of consumers of the information regime and members of the in-
formation society.

M/s. N.M. Tripathi, Bombay must be congratulated not only for “the
small but beautiful” but also for the ‘right to know’ at a reasonable price.
The artistic cover, depicting magistic beauty of nature with maximum sha-
dow and minimum light, silently speaks about the vast ocean of unknown
and further that the known, instead of having more freedom, is subject to
many restrictions.

Last but not the least, the present reviewer is greatly indebted to the
Faculty of Law, University of Delhi, one time abode of the present writer,
for giving him the privilege and honour to write a review of the book of
his. former teacher. Is not this a coincident that Sathe's foreword® and
review are written by his former students.?

C.M. JARTwWALA¥

HUMAN RIGHTS : AN INSTITUTIONAL FRAMEWCRK FOR
IMPLEMENTATICN, S.L. Bhalla, Delhi : Docta Shelf Publications
(1991). pp. xvi-+237. Rs, 220.00 : § 20.

THE VIOLATION of human rights (HR) all over the world is a cause
of deep concern today. The common standards and objectives of the
international instruments can not serve any useful purpose unless the
HR. can effectively be implemented. It is no doubt a difficult task. With
the establishment of the United Nations, however, the promotion and
protection of HR has become indispensable for the maintenance of inter-
national peace and security, The UN ‘Charter has created specific HR
obligations upon the member states particularly in terms of Articles 55
and 56. But the two main stages can be identified in the achievement of
common standards and objectives : the Universal Declaration of Human
Rights (UDHR); and, the International Covenants of 1966 and Optional
Protocol.

. Since the UDHR did not provide for any implementation machinery,

15. Prof. Upendra Baxi, Vice-Chancellor, University of Delhi has written the for-
word,
# 11L.M., Ph, D, (London), Professor of Law, Banaras Hindu University, Varanasi-3.
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some mechanism was devised for the protection of HR. The main responsi-
bility of discharging the obligation undertaken by thé Economic and Social
Council (ECOSOC) has been delegated to the Commission on Human
Rights as one of the functional commissions of the ECOSOC, The Jjurisdic-
tion of the commission has expanded in two areas. One, it monitors periodic
reports on HR submitted by the UN members pursuant to the ECOSOC
procedure. Two, it considers the complaints of HR violations received
by the UN. The commission establishes from time to time the ad hoc
working groups of experts comprising of eminent jurists and prison officials.
Such a Working Group was established in 1967 to investigate the charges
of torture and ill-treatment of prisoners, detainees or persons in police
custody in South Africa, and later its terms of reference were extended
to deal with the question of violation of trade union rights. A special
Working Group was also established in 1969 to investigate the allegations
concerning Israel’s violations of the 1949 Geneva Convention Relative
to the Protection of Civilian Persons in Time of War in the Middle East.

Apart from this, the commission establishes subsidiary bodies to examine

-questions falling within its jurisdiction. The most important instance of

permanent type is the Sub-Comisssion on the Prevention of Discrimination
and Protection of Minorities. The Committee on Periodic Reports is the
other type of subsidiary bodies which monitors the reporting system of HR
progress.  Another important development is the new precedent of serious
public discussion of countries singled out for consideration in the sessions
of the commission. The rapid activation of a Human Rights Commission
supports the argument that the Charter’s references are not wholly cosmetic.

Under the regime of the covenant on Civil and Political Rights (CPRC),
the Human Rights Committee has been established as a supervisory organ
to study reports submitted by states parties and also to request additiona!
information from states. Since the committee is not empowered to judge
whether the states have discharged their obligations under the CPRC
this restriction has diminished the scope of the action of the Committec.
However, it has derived additional powers from the Optional Protocol to-
consider petitions of individuals, subject to the jurisdiction of a state party
to the Protocol alleging HR violation set forth in the CPRC. Very few
states have ratified the Optional Protocol, and these states represent a smali
part of the international community. This is indicalive of the widespread
reluctance of the UN members to permit international security of complaints
made against themt by their own nationals,””

No specialized implementation machinery has been set up under the
Covenant on the Social and Economic Rights (SERC), and it falls under
the general supervision of the ECOSOC. The only implementation pro-.
cedure is the reporting by the states concerned on the measures adopted
and progress made in achieving these rights in accordance with the ECOSOC
procedure. The reports are sent to the ECOSOC, the Commission on
Human Rights and the relevant specialized agencies. However, the SERC
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has Emmw._oﬁ,omﬂ that the ECOSOC or the Commission on Human Rights
can 1ot make- specific recommendations on the reports. The Covenant is,
therefore, a ﬁ@.inmx instrument. Tt is difficult to imagine the effective
implementation | procedures unless the progress of states parties toward
the realization of the rights under the SERC are subject to some kind of
impartial “scrutiny. .

. -There is no-doubt that the International Covenants as, well as the
ECOSOC ‘procedure reveal serious weaknesses. Botl the Covenants have
raised the possibility of conflicts between their Implementation provisions
and the variops existing procedures of the specialized agencies or regional
orginazations. Both of them provide in general terms that nothing in
them “shall impair the provisions of the. UN Charter and that of the
constitutions of the specialized agencies in regard to matters dealt with in

- these Covenants”. On the other hand, the Optional Protocol prohibits

the consideration by the Human Rights Committee of any communication

-~ whea'the saine matter was being considered under any other international

procedure of settlement. OQbviously, the implementation procedures within
the UN framework appear to be weak, but the recognition is implicit that
the effective: protection of substantive rights would lie in fair procedure.
No doubt, the implementation. of this procedure niust begin with the human

rights organs - themnselves.

Now AU.ﬁ S.L. Bhalla has presented a penetrating study about the
institutionial framework for HR implementation. Realizing that the
framework can not be examined in vacuum, he has treated the subject as a
part of broader field which comprises the study of international concern
for HR, contemporary international endeavours, national action for imple-

- mentation, and the dynamics of regional co-operation for HR., The further

realization -that something more has to be done at the implementational
level has prompted the author to suggest for the creation of an International

-Human Rights Organization ([HRQ). Speaking of the book itself, Prof.

Upendra Baxi has affirmed the author’s elaborate meditation on the dis-
heartening paradox of the proliferating HR instruments and the author’s
plea for a universalistic agency to aggregate the total norm-setting and
implementation. The author, in the preface, mentions the prospect of an
institutional framework for HR implementation at a time when a new

international climate has become a reality after the end of the cold war,

superpower confrontation, profound changes in the Soviet Union, and the
aftermath of the Gulf War. ‘

The work is neatly divided into eight chapters. Chapters 1 and 2 deal
with international concern for HR, as well as the UN prescriptions and
practice on HR implementation. Chapter 1 is the introductory part of the
book and this provides a comprehensive and concise account of the genesis
of international concern for HR, and significance of the HR provisions
in the UN Charter. Not only does this provide a stimulating background
of the study, but more specifically it highlights the relevance of the Charter
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provisions with HR implementation. Chapter 2 gives the historical back-
ground how the UN has gone into action on HR with the idea of Inter-
national Bill of Rights in the making. Starting with the UDHR and the
two Covenants, the author has examined the efficacy of the ‘three imple-
mentation techniques included in the Covenants.” He has also sought to
appraise the UN action on HR. The focus is on the HR implementation
-in the UN context. An understanding of the UN system of implementa-
tion as well as promotion and protection of HR is crucial to the under-
standing of the functioning of the global system of implementational
mechanism. However, the author has not discussed many of these develop-
ments” some of which are still in an inchoate form, such as.the 'greater
recourse to the gpod offices of the UN Secretary-General, and .Bo.n.w frequent
use of fact-finding groups.

Chapter 3 of the study is invaluable not in the sense that it mﬁmmmom 9@
contemporary international endeavours on HR by the International Labour

Organization (ILO) and the well-developed mechanism of regional proce-

dures by the European and American Conventions on Human Rights, but
also because it includes the study of endeavours by the international non-
governmental organizations (NGOs) like the International Committee of
the Red Cross, the International Commission of Jurists, and the Amnesty
International. Thus, Chapter 3 clearly deals with three issues: relating to
the ILO; the European and American Conventions on HR; and the
international NGOs. First, he has analyzed the functioning of the ILO
as an independent international machinery for monitoring En.mgmomﬂmou
of international labour conventions and has acknowledged ifs pioneering
role as a model for an institutional framework of HR implementation,
The author has discussed the sophisticated and effective Fo.ﬁnonnaﬁow
of investigation of violations of consideration of complaints,” which include
impartial consideration by quasi-judicial bodies. The basic  principle of
due process has attained a central role among the ILO principles of super-

vision. Second, turning to the next theme, he has discussed the rolé.of the .
Inter-American Commission on Human Rights and the -Intei-American

Court of Human Rights. His discussion benefits from thé availability
of the rich body of jurisprudence of the European Commission on Human
Rights and the European Court of Human Rights, He Hhas, however,
not clarified the issues involved in the relationship between the regimes
established under the Charter of the Organiation of the American . States
and under the American Convention on Human Rights, Third, the author
has highlighted the extremely important role of the NGOs in assisting
HR implementation and in focusing public opinion on its violations. - These
NGOs function by thermethods of diplomatic initiatives, reports and by
mobilizing public oEEoF However, the author has not taken note of
the contribution of other prominent international NGOs in the field of
HR, such as the Anti-Slavery Society, the Commission of the Churches
on International Affairs, the International Association of Democratic
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Lawyers, the International Defence and Aid Fund, the International Federa-
tion of Human Rights, the International League for Human Rights, the
Minority Rights Group, Survival International, and the World Peace
Council. So far the author has discussed the role of the Amnesty Inter-
national, however, it is important to note here that the Amnesty International
presents itself as a world-wide HR campaign in 120 countries; but it is not
the “world wide movemenmt”, "it is surprisingly weak outside the West
Europe and North America. Although the number of members and
countries with Amnesty groups is growing, the gap in membership strength
between the western developed world and the third world developing coun-
tries is widening continuously.

Chapter 4, which deals with the environmental implementation of HR,
is in fact concerned with the principal obstacles which inhibit any proposal
to strengthen the worldwise HR programme. Under this heading, the
author has discussed the relevance of governmental attitudes, significance
of proper implementation machinery and formulation of HR norms. While
considering the diversities and disparities as well as challenges and opportu-
nity in the realization of HR, he has attempted to examine the phenomenon
pervading the effective implementation of HR. Having stated at ome
place that the environmental considerations dictate that implementation
machinery should be multiplied and decentralized (p. 115}, he ventures to
enquire whether it was practicable to secure on the global level a uniform
observance of identical obligations by a form of international control in
the field of HR: Being pessimistic with the truncated set-up with limited
powers, multiplicity of authority without proper cohesion and lack of
integrated approach to deal with complex problems in the UN penorama
on HR, he 'has felt the need for a general instrument of implementation
with independent iwo_aﬁno authority that can articulate mankind’s con-
cern for HR.

Chapter 5, which is exclusively devoted to the ann of IHRO, examines
the need for, and nature of this institution, outlines the tasks it should make
in view of the expectations of humanity. The author is not in favour of
any such organization within the UN framework and rejects any idea of a
permanent subsidiary organ or any proposal of activating the UN Commi-
ssion on Human Rights. He has suggested for the creation of IHRO,
as a single-purpose universalist agency on HR, to function with the help
of three organs : the Human Rights Assembly; the High Commission
on Human Rights; the ecretariat; and the eight divisions of the High
Commission on Human Rights. The author has admitted that such an
idea was merely an utopia, but argues at the same time that it was because
of the lack of imagination, expertise and realism that no coherent, systematic
or readily acceptable substantive law on HR truly responsive to HR could °
be possible with the UN system. The success of any endeavour in the
field of HR, according to him, can be possible only when “a self-reliant,
self-governing and self-directing organizational framework devote exclusively
and dispassionately to furthering the cause of human freedoms”. Having
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admitted that the radical proposal about IHRQ may not be acceptable to a
large number of states at the present time, he suggests at an initial stage an
IHRO with a bare membership of 20 to 25 state parties to it.

Chapters 6 and 7 deal with the problems as to what other modalities
at other levels be created in order to extend the HR movement beyond
the realm of IHRC and to carry it close to the individuals. Against this
background, Chapter 6 addresses to the theme of national action to
implement international HR standards, where the precise nature, powers
and cooperation of the National Commission on Human Rights (as a
sub-commission of the IHRO) have been discussed. The question arises
that if the UN has failed to persuade the national governments to establish
national organs of HR, how can a balance between the appropriate sphere
of national and international .competance in the field of HR may be
possible. The meridian line connecting the opposite poles has, however,
been identified by the author in Chapter 7 on dynamics of regional co-
operation on HR. The main object of the Chapter is to answer the
problem as to how to reconcile the existing independently functioning
regional arrangements for the protection of HR in Africa, America and
Europe with the global attempt. The author has not discussed some of the
efforts by the Asian states to create regional machinery for HR protection.
It would not be out of place to mention that a few proposals were made
in this regard. In 1965, the Bangkok Congress of the South-East Asia
and Pacific jurists had discussed for drafting an Asian Convention on HR,
while another proposal for a similar Convention was made by the Ceylan
Conference of the International Commission of JTurists in 1966. But
thesc attempts could not succeed. There appears to be little possibility
in near future of a regional convention in Asia because of the lack of
cooperation between the states. However, the possibility of HR convention
or commission in the sub-regions of Asia on the basis of concern for mini-
mum standard cannot completely be tuled out. India has acceeded to the
two Covenants in 1979 without any reservation in respect to Art. 4 of the
CPRC, but it has not yet ratified the Optional Protocol: though it has ex-
pressed reservations with regard to Art, 9, 12, 13, 19(3), 21 and 22 of
that Covenant as well as reservation to Art. 4, 7(c) and 8 of the SERC.

Finally, Chapter 8 is the conclusion. The author himself calls his study
and “academic utopia” (p. 22 ); he is at the same time optimistic that the
proposed structure of IHRO will take time and patience to ‘achicve. Hc
has suggesied, therefore, that the UN must take initiative to set up a
high-powered UN Preparatory Committee of jurists and experts from
various countries to process the proposal. .

The book invites a full and friendly discussion on all peints of agreement
and disagreemnent; but only a few remarks are made here within the frame-
work of a book review. This reviewer, for instance, entirely shares the
author's position and arguments about the international concern for HR
and the UN prescriptions and practice on HR implementation. The
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points of agreement are also with the author's pages on national action to

. implement HR standards, the dynamics of HR regional cooperation as

well -as the contemporary international endeavours, But it is difficult for
the reviewer fo. agree that an international agency or the global organ of

" implementation should be created outside the framework of the UN. On

balance, however, it may be fair to conclude that the establishment of

-THRO will not involve significant duplication of existing machinery and

the institution will certainly not de harm; and that its creation may hold
the ?ow&mn of stimulating and strengthening the entrie programme in the
field of HR. ‘The reviewer fzels that an IHRO can be possible within the
UN system itself, . The Charter is working very well and there is nothing
wrong with it. - Keeping in view the expectations of the founders of the
UN, the travaux preparatoires and the evolution of the UN practice, it
can be said that the Charter is a flexible document, and many new changes
can well be accommodated in the UN system. Despite developing the
idea of IHRO, the author has not discussed the relationship of IHRO with

 the ECOSOC and the . UN Secretary-General. Nor has he discussed the

relationship between the IHRO and the HR international covenants. Though
It is difficult to predict the precise relation between THRO and the control
mechanism under, the SERC, perhaps the jurisdictional problems would
bulk large. Similarly, it is also difficult to predict the relation between
IHRO and the CPRC, the Human Rights Committee and the scope of the
individual petitions and the Optional Protocol.

The serious criticism which can be brought against this book is that
discussion on the following two points are lacking: (1) some of the earfier
proposals for establishing institutional framework within the UN system
for the HR implementation; and, (2) existing institutional bodies within the

“UN framework that deal with the matters of HR.

So far the earlier proposals for creating a separate institutional framework
within the UN system are concerned, two attempts can specifically be men-
tioned. - First the General Assembly (GA) had discussed, at one stage,
the. proposa} for the establishment of a UN High Commissioner for Human
Rights. " In view of the greater difficulty of extension of HR provisions,
a suggestion was made that the proposal could be considered in a broader
context; and that it was wise to consider the reasons justifying the creation

of the UN.High Commissioner for Human Rights. A proposal was also-

made that the office would occupy a position in relation to the work of the
Sub-committee on the Prevention of Discrimination, and the commitiee
on the Elimination of Racial Discrimination, But the proposal conld not
be accepted. .
Second, the other proposal was made by the ‘Philippines in connection
with the discussion on review and revision of the UN Charter in order to
improve .the effectiveness of the UN. The government had observed that
HR was being considered in the usual process in the sub-commission, ad
hoe committee or by the Special Rapporteur, in the Commission on Human
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Rights, and the ECOSOC, followed by the Third Committee and finally in
the plenary meetings of the GA. Since the matter was to process through
incredible repetition, the government had argued that the Commission on
Human Rights be elevated to a Human Rights Council on the level with the
ECOSOC and the Trusteestiip Council. The Philippine had also suggested
a jurisdictional provision similar to Art. 37 of the Statute of the International
Court of Justice to be included in the Charter and which might read : “When-

“ever 4 treaty or convention in force, or a decision of an international organi-
zation, provides for réference of a matter relating to human rightsto a special
committee or commission, the matter shall be referred to the Human Rights
Coungil, unless the parties to the treaty or convention or the internstional
organization concerned decide that the special committee or covncil should
be continued.” This proposal was also defeated. :

So far some existing institutional frameworks within the CZ systém are
concerned, the author has again failed to notice the following four institu-
tions. First, The UN High Commissioner for Refugees (UNHCR) func-
tions under the authority and policy directions of the GA and‘the ECOSQC,
and is concerned with HR protection of the refugees. HR 'of the refugees
and other displaced persons are to be properly protected. There are illions

of refugees in the world today, and their numbers are rising: In addition,

there are millions who are victims of mass expulsion, and. internal flight
within their own countries. The UNHCR promotes the protection and assis-
tance to refugees, and effective implementation of international standards
by working towards their employment, education, residence; ‘freedom of

movement and safeguard against being returned to 5&._..8:33\ of origin.

In discharging international protection functions, the: UNHCR seeks to
ensure that refugees receive asylum and are provided favourable . conditions
of their country of permanent asylum. o :

Second, The phenomenen of the disappeared persons is currently one of
the worst forms of violations of the right to life and liberty. - These are the
persons who had once been arrested and later disappeared without any
trace and the security authorities denied all knowledge about.their arrest or
whereabouts. In recent years tens of thousands of people have suffered
the ordeal of “disappearances”: forced abduction at the hands of the autho-
rities of their own country in an atmosphere of terror and ‘repression. -It
was not until 1978 that the UN expressed deep concern about: réports, from
various parts of the world about the enforced or involuntary disappearances
as a result of excesses on the part of law enforement or security. authorities,
In 1980, the UN Working Group on Enforced or Involuntary Disappearances
was created, During 1985, the UN reported on the cases-of ‘disappearances

in 36 countries in all parts of the world. This UN Working Group, visiting .

Sri Lanka in October 1991, is said to have received nearly 2000 petitions
from people searching for their disappeared relatives. There were a large
percentage of over 5,325 detainees in the Sri Lankan prisons and detention
camps without any enquiry or trial for more than one year. -
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Third, the other institutional framework is the UN Committee nm&..:h
Torture. The UK has appeared before this Committee in Geneva during
November 1991 to defend the police record on the treatment of the suspected

“terrorists. The British delegation in its report to the Committee has claimed

that procedures and laws in the UK were in conformity with the provisions
of the Convention against Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment.

Fourth, the ECOSOC responded to the growing international activity by
indigenous organizations by establishing the UN Working Group on Indi-
genous Population. The Working Group is mandated to review develop-
ments pertaining to the promotion and protection of HR of mn&mmbwzm
people and to give special attention to the evolution of standards concerning
the rights of indigenous people. These people are the descendants of the
original inhabitants of lands which boasted of rich culture and advanced
civilization before they were revaged by alien colonisers. Although the
Working Group is not authorized to adjudicate complaints, it has become
one of the most important forums for initiating concrete protective
measures.

Despite these comments and general reservations, the reviewer is of the
opinion that the contribution made by Dr, Bhalla to the study of HR can
not be underrated, The author deserves congratulations for such an excel-
lent work. A precise literature on the institutional framework for HR
implementation is very much limited. Through the availability of
Dr, Bhalla’s book, the efforts of teacher and student are greatly facilitated.
Therefore, this work is an important venture. Implementation, the heart-
of international protection of HR, pervades the entire book. The range of
mechanisms discussed is impressive.

Dr. Bhalla has brought out a useful work focussing on the institutional
framework of HR implementation. If HR has to become meaningful,
some effective machinery of implementation would be needed. Let us at
once state that the study is a very good work., Viewed as a positive contri-
bution to international studies, the success of this book 1s assured. The
author has applied analytical precision to the subject, but, not content with
that alone, has taken a strong stand in favour of IHRO as a viable institu-
tional framework. The work. provides a sound basis of knowledge for
those who will be watching the HR implementational institutions with close
interest.

D.P. VERMA*

* M.A., LL.B. (Patna), LL.M. {Dalhousie). Reader, Faculty of Law, Banaras Hindu
University, Yaranasi,
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IDENTIFICATION OF DISPUTED DOCUMENTS, FINGER PRINTS
AND BALLISTICS (1957) By Hﬂ:mmoz A, Gregory’s. Revised 4th Edition
Cwmov by Kaushalendra Kumar. Eastern Book Company; Lucknow, pp.
xxii 4- 314 Price Rs. 125, .

EVIDENCE OCCUPIES a prominent piace in the process of unearthing
the truth of accusation in a criminal case. Evidence means testimony,
writings, material objects or other things presented to the senses that are
offered to the existence or non-existence of a fact. Every testimony or
exhibit with the-slightest bearing on the issue before the court cannot be
admitted as evidence; it ekes out the valuable time of the court and causes
.unreasonable delay in the administration of justice. Therefore, to make 2
trial speedy, fair ard just, fixed rules of evidence must be created and acted
upon. It is in this process of evolving definite rules of evidence that only
specific depositions which have close nexus or are material to the case are
admissible.r

Evidence given by a non-expert or unskilled EmEmmw may be admissible
under Section 6 to 11 of the Indian Evidence Act, while evidence given by
‘an expert may also be admissible in cases falling under Section 45-51 of the
said Act. Such an expert evidence' may. relate to any matter calling for
special knowledge, particularly on-question of Art and Science.?

The rapid development in the field of science and technology and its
penetration in every walk of human life, has made the present day criminal
to change his pursuits of the commission of crime. The change in modus
operandi of the modern ‘eriminal has equally necessitated the operators of
criminal justice system to be posted with recent developments in science and
its application to the field of criminalistics.

Any standardised scholarly work in the field of criminal science has
served a bottleneck to number of researchars in the field of criminalistics

for a long time. Moreso, the awareness as to the gains and use of scientific -

techniques in the detection of crime and criminal has remained covered over
the years. The book® under review is a step forward in creating awareness
and furrishing relevant scientific information in the field of “criminalistics
and the use of expert opinion under the law of evidente. It would take
up too much space to comment on all questions dealt within the book—it

gives information about such important subjects as identification of disputed

documents, finger prints and ballistics and the acceptance of tlie dpinion’
of experts in these fields by various courts of law to resolve conilicting
problems. All the three problems have been studied on legal and scientific
basis.

Of special interest is the part dealing with identification of disputed

—

. Paul B, Weston & Kenneth M. Wells: Criminal Evidence jfor Police, 1, 31d ed. (1986).
2, Munir ; Law of Evidence.

w

Disputed Documents, finger prints and Ballistics (1989),

. Russel A. Gregory's; Revised edition by Kaushalendra Kumar, R&S.b%:a: of
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documents. ,,H.:m,Jmanmmm regarding the importance of document from
birth to death or for the creation of legal relations between two individuals
to relations between two countries in the international world is valuable for
every one. It is asserted that in every person’s manner of writing there is a
certain  distinct prevailing character. Therefore, the genuineness and
identification’ of author in a disputed document can well be established
through the analysis of handwriting. The book is especially rich in infor-
mation about the various characteristics of hand-writing like coordination,
movements, rélative size of letters and speed of writing of various individuals,
The distinction belween two person’s handwriting are discussed on the
background of scientific knowledge. On the issue of identification of hand-
writing classical global examples have been cited (page 6) to make it clear
that a man’s handwriting has direct relationship with his brain. All types
of handwriting; including the use of type writer or where deliberately an
unusal method of writing which is used by the author, have been discussed
comprehensively and in a very simple language. On the examination front
of handwriting, the book stresses the HBﬁoﬁmnaa of utilising the scientific
techniques; ranging from the use of ordinary microscope to the use of ultra-
violet rays and video spectral comparator,

Another especially interesting and informative section of the book is the

“part dealing with finger print. Finger print is also reliable and important

aspect of evidence in a criminal case. Though the finger prints were in vouge
thousands of years before christ as mark of the manufacturer of pottery but
officially for the purpose of evidence it was recognised during 1858-1880
by Sir William Herschel. Tn India it was added under the head of ‘expert
evidence under Section 45 of Indian Evidence Act in 1899,

Thetechnical and complicated part of evidence—finger print, has been
discusséd in the book in the most simple and lucid manner. The histery of
finger prints, its classification and characteristics is very much absorbing.
The technical part dealing with the lifting, preserving and presenting a finger
print from the crime scene has been discussed systematically. The stress has
been laid on the importance of the use of lifting tapes, silicon rubber and
Banzidine solution for lifting finger impression which are blood stained or
in dust and analyses through the use of scientific inventions like microscope,
ridgedatas and edgescopy. The book has brought forth in a vivid manner
the methods to distinguish between two types of finger prints,

.H.ro last part of the book deals with the most important aspect of crimi-

nalistics—Ballistics. Ballistics includes many things, which are dealt in the

book in detail at page 207. However, due to excessive use of sophisticated
weapons (five arms) for the commission of crimes during the past decade
in India, the study of forensic ballistics has received importance.

The book has interestingly traced that the gunpowder was invented in
India, improved in Europe and for the first time used in Rome in the form
of a device known as Roman Candle Tubes (page 208, 209).

The book has iried to resolve the conflict arising out of two expert
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opinions in case of use of fire arms (the one by medico-legal a%ﬂ.n Rmma_:m
the nature of injury and the other by ballistic expert regarding the use of
weapon) by suggesting that ballistic opinion should be me&oa as final.
The suggestion given by the author has not yet been followed in the cases
coming up before the courts.

The book has brought forth in detail the types of fire arms ranging from
smooth bore weapons to assault rifles and small arm ammunition to cartridge
shells. The book has'in a very simple language-discussed the most technical

-aspect of criminalistics. -
Every part of the book has been supported by the case law which the

courts have decided while mnnaﬁ::m the opinions of experts 5 the field of
criminalistics.

The book is a valuable addition to the existing literature and covers in a
comprehensive way, identification of disputed documents, finger prints
and ballistics and their use in establishing the actual monzmna in a criminal
case. It will be of great relevance to students of criminalistics, lawyers and
the judges dealing with criminal cases. The book deals with congeptual
explanations in general has also documented the important case law. Its
style is lucid which makes it worth reading. The _uoow opens -up hew vistas
for scholars in the field of ¢riminalistics.

Dr. SuBasu C. Ramna®

FUNDAMENTALS OF INTERNATIONAL LAW, by S.L. wrm:p Uoonm
Shelf, Delhi, 1990, pp. vi4-287, Price: Rs. 120.00 ,

IN THE contemporary state of world affairs international Fé Wmm mwm:B&
immense practical importance. It is therefore highly desirable that funda-
mentals of international law should be brought out for study so Ema it can
form the foundation of the knowledge of international law as ﬁ%_ﬁmzn
to diverse situations. The book under review is, therefore, a welcome
addition to the already existing material on the law of Nations.

The author has divided the book into seventeen Chapters i_.zor Emwmo- .

tively deal with International Law : Origin, Evolution and. Definition;
Nature of International Law: Whether it is Law or Not?: Subjects of Inter-
national Law; Sources of International Law; ﬁm_mconm_.:v of International
Law and Muynicipal Law, Reconition; Jurisdiction; Law of the Sea; State
Responsibility; Succession; choamra\. mﬁ_mn::on and. Asylum; Trea-
ties; Diplomatic Wn_m:oa International Dispute mﬂzaagﬁr Laws of
War; and. Neutrality, e

The author has tried to compress within the limits of Mm.\ pages {Text)
a vast subject like international law. Detailed synopticdl contents are

* Lecturer, Department of Law, University of Jammu, Jammu.-
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appended at the end of the text. List of cases and subject index is also
given in the last of the book.

The titles of the chapters are conventional and so is the :nmﬁBnE of
the book. The discussion in each-chapter is by sub-titles and is supported
by references to academic writings, treaties and conventions. The author

" 18 particular to seize upon the relevant case law. He has referred to Indian

cases also wherever relevant. Thus the author has successfully combined
the discussion of principles and rules of international law with decided cases.
The author’s discussion of the decisions shows good understanding of various
aspects of international law.

Undoubtedly, the book under review represents an honest attempt to
portray the fundamentals of international law systematically and precisely.
But, an analytical treatment of the subject is missing however. The book
lacks richness in referénces-both quantitative and qualitative. Incomplete
references and citations are there. Besides, materials have been used from
secondary sources though such uses are very few. Further, the absence
of bibliography in the book reduces its utility.

Printing is clear, price is reasonable and the general get up of the book
is good. By and large, it is free from mistakes except for few printing mis-
takes which probably crept in because of hasty proof reading, for example,
‘terminology, has been rendered as ‘teminology’ (p. 61); ‘with’ as ‘with’
{p. 82); ‘obligations’ as ‘oblgations’ (p. 83); ‘Cannon’ as ‘Canon’ (p. 141);
‘auditory’ as ‘audatory’ {p. 156); ‘peremptory’ as ‘pre-emptory’ (p. 198);
preparatoires’ as ‘preparatories’ (p. 199), ‘erstwhile’ as ‘ertwhile’ (p. 233,
fan, 15).

Now, therefore, it is with the intention of making this good book still
better in future that the following points are made:

ONE : In Ch. 1, the author's discussion is extremely sketchy (pp. 6-7).
Consequently, it is of very limited utility to readers in developing a
sound and clear understanding of the substance, structure and role of inter-
national law- both traditional and modern. Bare enumeration by the
author of some of the developments which have rendered the traditional
approach towards international law as unsatisfactory without any attempt
to explain these developments (p. 7) further reduces the utility of Ch. 1.

In Ch, 2, the author concentrates on the theoretical controversy as to
the nature of international law, namely, whether international Jaw is true
law or not ? (pp. 11-19).- The discussion, though archaic, is not totally
irrelevant.

However, cne would like the author to combine into one the discussion
in Chs. 1 and 2 and to highlight the changes that have occurred in interna-
tional society in the last half of the 20th century as a result of modern eco-
nomic exigencies, the sociological views, that prevail today and the modern -
advances in technology which, in turn, have affected the nature, contents,
structures and foundations of international law.
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TWO : Notice should be taken of the imbalance in terms of space allott-
ed by the author to each Chapter and the sections falling within them.
For example, Ch. 4 runs into 34 pages (31-64) whereas Ch. 11 runs into 4
pages only (176-179); Ch. 4 alone constitutes 34 pages of the book whereas
Chs. 1, 2, 3 and 11 do sc only when taken together; the discussion of one
single source of international law, namely, “determinations of international
organs “‘covers 22 pages (42-64) whereas the discussion of all other sources
covers only [2 pages (31-42).

THREE : In Ch. 4 on Sources of International Law, while dealing with
“Determinations of International Organs” (pp. 42-64) as Sources of Inter-
national Law, the author has referred to Security Council Resolutions, de-
cisions of 1.C.J. & P.C.IJ. But, surprisingly, a reference to the U.N. General
Assembly Resolutions either as a form of emerging Jaw in their own
rights (“*soft [aw’) or as evidence of custom andfor general vnsn_w_am is
missing Ch. 4. This needs to be taken care of.

'FOUR : The reviewer very much appreciates the author’s efforts to

. state the Indian practice while discussing the relationship between inter-

national law and municipal law (Ch. 5, p. 73). At few places, Indian law
has. also been referred to, e.g., Civil Procedure Code (Ch.8 on Jurisdiction,
p. 132, fin. 4); Maritime Zones Act (Ch. 9 on the Law of the Sea, p. 145,
fn. 4); Extradition Act (Ch. 12 on Extradition, p. 183, fn. 3). 1In the
opinion of this reviewer, however, a similar effort to state the Indian law,
policy and practice in certain other areas also would certainly have enhanced
the practical value of the author’s work, e.g., Recognition of States and
Governments (Ch. 7); State Responsibility (Ch. 10); Nationality and
Asylum (Ch. 12); War and Neutrality (Ch. 16 and 17}, and the like.

FIVE : While dealing with the problem of jurisdiction on aircraft

(Ch. 8, p. 137), the author has simply demonstrated the outline of the”

law of civil aviation crimes under the International Conventions of Tokyo
(1963), Hague (1970) and Montreal (1971). A mere demonstration of
the law hardly serves any meaningful purpose here in absence of an attempt
by the author to expose the readers to the jurisdictional controversies over
offences and acts committed on board an aircraft.

. SIX : In Ch. 9, the author has very rightly taken notice of the impact

of the 1982 Law of the Sea Convention on national policy and legislation. .

But he has failed to take into account the impact of the Convention on
international law and on the work of the international organizations (e. g
UNESCO, FAO, WMO).

SEVEN : At the present time both international legal theory and
international legal practice recognise the proposition that international
organisations are subjects of international legal responsibility and subjects
of international legal claims. Since it is only recently, howevet, that inter-
national organisations have began t& participate actively in international
relations, the problems of their 3%0:29_5. is only beginning to be elabo-
rated. Therefore, Ch. 10" on state responsibility could have been made

"It encompasses -Sections 1 to 8 of the Act.

_in a sale contract.
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still more useful by widening it to include a discussion on responsibility of
international organisations.

EIGHT : Undoubtedly, the U. N, is the corc of the modern systen
of peaceful means for scttling disputes and inspite of the complexity of the
international sitnation, the system for the peaceful seitlement of disputes
provided for the U. N. Charter has yielded positive results. But the
author in his bodk has given a shabby treatment to the role of the U. N.
in resolving disagreements and disputes among states (Ch. 15, pp. 221-222).

In sum, the book under review is not intended to be a work of reference
or, authoritative text on international law. The author has, however,
succeeded in his task of exposition of the fundamental principles and rules
of international- law and preparing a very usefu) summary for the benefit of
students .or-even lay persons who may wish to have a glance at international
law. The book certainly deserves a place in law libraries.

R.A. MaLviya®

THE mbrm Om QOOUM ACT, 1930 by Praful R. Desai (1990), N.M.
Tripathi Huﬁ Ltd.; Bombay, pp. viit 147. Price Rs. 40.00.

AMONG ALL c.ﬁ commercial contracts, the sale of goods is the most
common. The law in the India relating to the sale of moveable goods is
contained in.the Sale of Goods Act, 1930. The Act, in fact, codifies the law
relating to salé of goods, originally contained in sections 76 to 123 of the
Contract Act, 1872, By the enactment of this Act, the provisions of the
Contract Act, 1872 were repealed. However, the unrepealed provisions

‘of the' Indian Contract Act, 1872 continue to apply except in so far as they

are Inconsistent with the express provisions of the sale of Goods Act (Sec.3).
The Act is mainly*based on the English Sale of Goods Act, 1893, with such
modifications - as-were necessary to suit our needs.

The book Eaa_. review discusses the law on Sale of goods as enshrined

“in the Sale of Goods Act, 1930, The chapterisation in the book broadly

follows . the provisions of the Act. The book comprises seven chapters,
The first chapter ‘Introduction’ deals with the definition and nature of sale,
It discusses the definitional -
provision' (See.2) of the Act as also the essentials of a contract of sale and
how sale is different from other types of transactions, for example, hire-
purchase mmann:._gﬁ bailment, contract for work and labour. Chapter two
deals with the. provisions (Sections 11-17) relating to conditions and warranties
 Since Section 16 incorporates the common law doctrine
of ﬂn%&.mﬁ:ﬁ&. and mSEﬁoQ exceptions thereto, the main emphasis in

»H(.}Pcnw u. Hrw Q,._EV rhwE_U@m:ﬁm&.anmnnhmimnsoQwm:Emm
m_:as CEé—.m_? <muwsm2.mﬁoom -
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this chapter is laid on the stipulations in the nature of conditions and warran-
ties. Stipulations regarding time, description and sample also find their
mention. . :

Chapter I1I covers sections 18-30 of the Act, which deals with the passing
of property and transfer of title (ownership) between the buyer and the
seller. Chapter IV “Performance of the Contract of Sale” ‘talks about the

"~ performance and the rules regarding the delivery of goods by the seller-to

the buyer. It also deals with the rights and duties of seller and buyer of goods
under a contract of sale. Chapter V encompasses carriage by sea, ie.
“international sales”, covering f.o.b.,, cif. and ex-ship contracts. It
delineates the nature of these contracts and rights and duties of the parties
thereto. Chapter VI, “Remedial measures”, deals with the right of an
unpaid seller (Sections 45-56) and the remedies of the buyer against the
seller (section 57-61). The topic of auction sales has been taken wp in-
Chapter-VII. At the end of each Chapter, a “summary chart”” is being
given, which provides a graphic view of the entire chapter.

As it is claimed by the publisher that it *‘presumes no previous knowledge
of the subject by the reader and the exposition is simple and- direct” (back
cover page), it very-well conveys the standard of the book. It is very ele-
mentary in its approach. Except adding a new chapter on international
sale (Ch. V, Carriage by Sea), it does not add anything new to the existing
literature on the Sale of Goods Act, 1930. The discussion on f.o.b., cif.
and other forms of contracts, ie., in the cases where sea transit is involved,

" in the form of a separate chapter, has not been generally found in commen-
taries written on Sale of Goods Act. This is a welcome tredtment by the
author and he has given such contract their rightful place under the Sale
of Goods Act. But apart from that, there is a lack of serious’ discussion on
any aspect of the contract of sale of goods. The cases have'been discussed
in the form of illustrations and to make it farther from any serious study,
Indian cases do not find much mention even by way of examples. The
cases like. Vishnu Agencies v. C.T.C. (AIR 1978 S.C. 449),. The State'of
Madras v. Gannon Dunkerley & Co. (Mad) Lid. (AIR 1978 S5.C. 560) do
not figure at all in the discussion related to the nature of sale. There
has been no mention of transactions taking place under & statute nor is
there any reference of 46th Amendment of the Constitution of India which,
for tax purposes, have dispensed away with the distinction” between a sale
contract and other commercial contract, i.e., hire-purchase, ‘contraét for
work and labour, statutory transactions etc. At other places also, leading

Indian cases have not been cited. For example while discussing the:

transfer to title (ownership—Ch. 3), the case of Central National Bank V.

United Industrial Bank (AIR 1954 S.C. 181) does not figure at all, "It is.

further to be noted that though the author has referred to the English
cases by way of illustrations and has cited them in footnotes, he has not
mentioned anywhere the changes that have taken place in England by the

S i
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passing of Consolidating Sale of Goods Act, 1979, replacing thereby its
earlier Act of 1893. L o .

The book, thus, is merely a handbock and cannot be referred for any
serious work. It does not reflect any research on the part of the auther
nor there is any analysis of the subject matter. Except to get the knowledge
of the working of the Act at a glance, the book is not of any value and
cannot be recommended-for the teaching or research of this subject.

*prorF. {Mrs.) S.K. VERMA




LETTER TO THE EDITOR-IN-CHIEF

Review of Consunter Protection Law of India : An Eco-legal Treatise on
Consumer Justice (1991)! published by Indian Law Institute, New Delhi.

Rejoinder

THIS REJOINDER is an earnest attempt in the domain of developing
consumer protection law or in other words an explanation of those ideas
and concepts that shaped and finally emerged as consumer protection law
for the country based on author's explorative and stimulating research study
which culminated into the book reviewed. The Review of my book in your
esteemed journal has raised a pertinent issue as to whether a review of a
book should or should not be a charter of vituperative abuses.

" The unusual review and the unusual circumstances, ‘which need not be
stated here, has cast a responsibility on me to mend the remiss conduct
of the reviewer affecting not only the capability of this humble author,
but lowering the csteem of the country’s two distinguished legal luminaties
who opted to pen down some commendations with, regard to my labour
in a field where no work had been done at a time when I undertook he
research study of Indian Consumer Protection Law. The entire review is
an amalgam of personal prejudices, malice, venomous subjectivity and is
aimed solely to denigrate my research endeavours.

Para 1 :

The reviewer has found the work “uscless’ for any sericus study with-
out caring to show as to how it is so. In other words he has chosen to pass
unwarranted strictures on the abilities of Dr. §,D. Sharma, Vice-President
of India, who besides holding a high constitutional office, has been a repu-
ted legal scholar and a former professor of law. Dr. Sharma has concluded
his study on Cénsumer Justice (Foreword) as a “welcome research formu-
lation.” The reviewer has also questioned the wisdom of Mr. Justice R.N.
Misra, Chief Justice of India (as he then was). Hon'ble Mr. Justice R.N.
Misra also holds high academic credentials besides vast experience as a
distinguished lawyer and judge to evaluate the study. His finding (fore-
word), that the pages of the book have “analysed the matter from legiti-

-mate angle™ and “has presented dependable reading Tiaterial for everyone
interested in the subject” is dismissed as “useless’ by the reviewer.

It is a matter of great satisfaction for me that two distinguished legal
luminaries of India and many others, who have conveyed their opinions,
did find the work worthwhile, interesting and very useful. These are the

1. Review of R.K. Nayak’s book “Consumer Prolectjon Law in India : An Eco-legal
Treatise on Consumer Justice” by S.N, Singh, 13, Delhi Law Review 223-26 (1991).
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men having discerning capabilities and experience. T am extremely grate-

ful to them for having opted to highlight the merits of the book which they
considered should be brought to notice, whereby the shortcomings were
made known to be removed in a later edition of the baok. [t may be stated
that the study related to an uncharted feld and the study was pioneered
by. me at'the instance of former Judge Mr. Justice P.N. Bhagwati, Judge,
{as he then was), Supreme Court of Ind# who reposed confidence in me to
undertake-this study. It was Mr. Justice P.N. Bhagwati who approved
the draft .,3&. printing as Chairman, Research Committee. Indian Law
Institute for which this author is extremely grateful.

Para 2 _..,“ “ ,

It also contains mere expressions and opinion of personal nature of the
reviewer about the author rather than anything relating to the contents
of the book. No analysis of any matetial has been taken from the book
to substantiate his views. Indeed, it could not have been done since the
reviewer had his focus on the author and not on the book.

Para 3 :

The reviewer has used epithets such as “superficially tries to conceptua-
lise” .. .*to project himself as the prolific writer.” These and other such
exercises are to give vent to some personal grievances against the author
rather than to attempt an honest and objectively studied comment on the
book. My humble opinion is that the tenor of expression and language
used in para 3 of the review are highly subjective, of a personal nature
and not very decent on the part of any legal academic. The omission
of Burean of Indian Standards Act, 1986 instead of the ecarkier statute
on the subject could not have been avoided as the preduction of the
book was unduly delayed and relevant pages, where the references occur,
had already been printed carlier. However, this could be taken note of
and perhaps could have been rectified through an errata which unforfunately
was not done.. To this extent, the reviewer Dr. S.N. Singh is right.

Para 4 o

{find E,v.mo:, unable to jein debate on a highly personalized, prejudicial
remarks in para 4 particularly when the reviewer has determinedly and deli-
berately chosen to throw mud. I may say that the comments herein do
not touch the contents of the book at all. ,

Paras 5,6, 7& 8 @

To avoid the waste of space and the time of readers these paras can be
taken: together, These are repetitive, exercises on prejudices, predilections,
provocations and need not be replied. The only comment that may be
offered is that these paras form a larger part of an essay written by Dr, S.N.
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Singh as to how to charge a legal researcher with abuses and vilify him in
the garb of academic writing. It may be reiterated that the review does
not contain an analysis of legal research and research formulations.
In the last few decades, the legal community has witnessed both a
surge of scholarly interest in and the fast.growth of research projects
designed to achieve a better understanding of the role of the legal process
“in-the society of cur nature and values. Evidently, the compilation of pre-

judicial remarks do not make this writing cither a book-review or: any |

honest comment on the quality and utility of the research work.

It is unfortunate that Dr. $.N. Singh had arranged to take the script
from the author on the pretext of preparing the index, tables of casgs.and
statutes, voluntarily much in advance which he failed to do, and he retur-
ned the script after several months, that too after many reminders without
doing the promised work of indexing of the book. Instead of preparing
the promised index and tables of the book he prepared this Revigw to demo-
lish my academic credentials. S

In the last page of the review, the reviewer mentions about Consumer
Protection Act, 1961 (Britain) that there was no such legislation ever passed
there. The reviewer should see the British books on the subject and he will
find the statute which will help him to wipe out his ignorance. :

Last but not the least, any sincere legal research involves honest and dis
passionate investigation to serve the. socio-economic causes and in this
regard the author has made some attempt to achieve something worthwhile
for the millions of suffering consumers of the country, I do'not claim per-
fection in my legal creativity, but I have done what the reviewer has not
done in the area of developing consumer faw. I quote:

“What is wanted is sound, publishable research, not unattainable
perfection.” If we are to enliven our teaching, if, indeed, we are
to keep it alive and to contribute to the advancement of learning,
we must do, and stimulate research. Publication of anything wor-
thwhile is clearly desirable——even though, as any person who
has published knows, every publication is a hostage to fortune; the
severest of critics are often those who have never published. In-
deed, publication is the very thing the perfectionist will probably
never attain : le mieux est ’ennemi du bien. And yet we cannot say,
with the Duke of Wellington, “Publish and be damned;"

.t Sdj-
(RK. NAYAK)
Associate Research Professor

Indian Law Institute
New b&?..:coe

2. B.A. Wortley, “Some Reflections on Legal Research After thirty v.nmn%,.. N.p JIL!
175 at 179 (1982). , o

pRes

A

o

;.

LEGAL AID CLINIC—ANNUAL REPORT 1991-92

The Legal Aid Camps in 1991-92 were regularly organised under the
Hn.mam.u.mEﬂ of Professor P.§, Sangal, Dean, Faculty of Law, University of
Delhi. He appointed Shri S.P. Singh, Reader, Law Centre-I as Director
.MH_.. H.—.a Clinic and the following teachers as members of the Legal Aid

nic, !

1. Professor Mata Din, Campus Law Centre

2, Shri U.M. Deshmukh, Reader, Campus Law Centre
3, Shri Sunil Gupta, Lecturer, Campus Law Centre
4. Shri O.B. Lal, Lecturer, Law Centre-1I

5. Shri O.P. Saxena, Lecturer, Law Onnﬁ.n..r and

6. Shri D.S. Bedi, Lecturer, Campus Law Centre

Shri >W Dhingra was assigned the duty to ook after the arrangements
and expenditure and preparation of Accounts for the Camps during the
year, 1991-92, in consultation with Shri D.S. Bedi.

The first Legal Aid Camp was held at Jahangirpuri (Delhi} on 25th
of December, 1991 where a large number of victims of Sura tragedy
explained and gave facts about their tragedy which were recorded by our
wEanﬁa on the proforma of questionnaires. We have processed those
@.co.mﬂonnmmqmm and are planning to file a PIL for getting relief for Sura
victims.

The second Legal Aid and Literacy Camp was organised at Razapur
Village (Rohini) on' 22nd March, 1992, in which around 120 students
from the three Law Centres participated. The main speakers at the
Camp were Mr. S.N. Dhingra, Addl. Distt. Judge, Dethi; Pradhan of
Razapur Village; Professor P.S. Sangal, Chairman, Legal Aid Clinic. They
spoke on the various aspects of law which affect the villagers. A large
number of villagers attended the Camp and sought legal advice, which
was given by Shri O.P. Saxena, Shri D.S. Bedi, Shri O.B. Lal, Shri Sudhir
Kumar Jain, Shri Narinder Verma and Shri S.P. Singh.

The third Camp was held on 29-3-92 at village Bharthal near Bijwasan,
New U&E in which around 150 students from three Centres participated.
The main speakers at the Camp were Professor Mata Din, Shri O.P.
Saxena and Shri D.S. Bedi. Professor Jay Erstling, Visiting Professor
and his wife were the special invitees who took keen interest in the legal
aid and advice to the villagers. The 150 students who participated in
:.ﬁ. Camp went to the houses of the villagers in small groups under supsr-
vision of teachers. They collected information about their legal problems
and on the spot legal advice was tendered.
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The fourth and the last Legal Aid Camp was organised in village
Jharoda Majra (Burari) on 12th April 1992 in which around 130 students
participated. Professor P.S. Sangal, Chairman; Shri S.P. Singh, Director;
and Shri O.P. Saxena were the main speakers. They informed the villa-
gers about the objectives of Legal Aid Clinic, Delhi Legal Aid and Advice
Board and CILAS and also spoke on the problems of the villagers.

After the Camps, the Legal Aid Clinic followed up the matters with
different authorities and thus got lot of help for the poor and needy villa-
gers. The regular camps of the Legal Aid Clinic became so popular that
large number of persons have been coming to the Office of the Legal Aid
Clinic for legal aid and advice. Professor P.S. Sangal and Mr. O.P. Saxena
on behalf of the Legal Aid Clinic also filed a Public Interest Litigation in
the Hon’ble Delhi High Court in regard to the menace on Delhi roads of
stray cattle. The Delhi High Court has already given directions to Muni-
cipal Corporation of Delhi and the Police authorities in this regard.

* Mr. Ashok Kumar Sharma regularly sits in the Office of the Legal Aid
Clinic and attends to the needy persons.

S.P. SINGH

Director, Legal Aid Clinic
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