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From the Editor’s Desk

Faculty of Law, University of Delhi established in 1924
has long sought to train lawyers *“to create and use law as an
instrument of social change” and has focused on active learning by
students through the use of case method in teaching law.! Towards
this end the Faculty and its Centres have also been running various
legal aid programmes since the 1970s as a labour of love of all the
teachers and students wheo have volunteered for such work., The
Faculty with the help of student and teacher volunteers has provided
legal aid in the beggar’s court and the juvenile court, conducted
numerous legal literacy camps in rural villages around Deihi, helped
prisoners languishing in Tihar jail in Delhi for long periods of time
despite bail orders or even when charged with petty offences, held
and participated in Lok Adalats, generated legal literacy materials
and spread legal literacy through street plays and other audio-visual
programmes. These programmes have enriched students’ learning,
generated awareness of societal problems in the budding lawyers,
exposed them to the difficulties and discrimination faced by poor
and uneducated persons and sensitised them to the problem of access
to justice of various groups in the society. At the same time these
programmes have also proved to be useful and helpful to poor
persons who are at the receiving end of the legal system. In the
recent past, students have also penned down their experiences in
such programmes in the form of iwo mﬂm: books, namely, JOY OF
FIRST RELEASE? and WINDS OF CHANGE.?

With this long known commitment of the Faculty of Law to
issues of social justice and legal aid, it is not strprising that the
DELHI LAW REVIEW attracts many articles on these subjects. At the
same time it attracts scholarly writings on the current issues facing
the legal community. Each year the REVIEW atiracts articles from
scholars in India and abroad. This year is no exception. This issue
contains contributions from India, Bangladesh, United Kingdom,
Russia, and Australia dealing with a range of topics.

While the papers contained in this issue cover a variety of
subjects, a majority of them analyse the issues of social justice,
namely, the ways and means to promote access to law.
Kamala Sankaran examines the role of legal education in promoting

' hitp:/fwww.du.ac.in/show_department html?department_id=Law

A Campus Law Centre Students Initiative, Gathered from mxvn:n:no o“. the
Voluntary Lega! Service Activities in Tihar Jail and the Primary Courts in Delhi.
Pilet Project for Law Students Voluntary Prison Services 2000-2001, Campus Law
Centre, Faculty of Law, University of Delhi. (Undated).

* Compilation of Legal Aid Experiences 2002-2003, Law Centre-l, Faculty of Law,
University of Delhi (2003).




access to justice. Richard Grimes, Mostafa Mahmud Naser and Ajay
Pandey make a case for introduction of clinical legal education in
UK, Bangladesh and India respectively, by examining the
developments in different parts of the world, functioning and
experiences from existing legal aid clinics, and also focusing on the
funding required for such clinics. While Harmeet Singh Sandhy
focuses on the issues raised in and about publid interest HLitigation,
Sujith Koonan traces the trajectory and scope of state compensation
in case of human rights violations. The concern of social justice is
also reflected in the comment by Jitendra Misra on the M Nagaraj
case. In view of the continuing discussion for changes needed in
legal education, these articles are very contemporary, useful, and
constructive,

Conceptual issues relating to the legal status of a foetus and the
fegal nature of the Organization for Security and Cooperation in
Europe as an international organisation have also been dwelt upon
by Sunanda Bharti and Ruslan Garipov respectively. Sunanda has
analysed the legal provisions. and judicial decisions in the US, UK
and India to show that the feotus has been worse off in the mother’s
womb if it suffers injury before birth though changes are now taking
place to recognise rights of the unborn child. Ruslan examines
various international instruments and authoritative texts to assert that
OSCE possesses legal personality and is subject of international law.
Measures for implementation of the International Convention on
Biological Diversity taken by Australia have been analysed by
Kamal Puri and P.S. Nerwal has examined the Indian experience in

relation to International Regulations on Persistent Organic Pollutants,

Both Conventions are subject of present-day concern and these
papers offer useful experiences’ and critical appraisal of
implementation processes in the two areas,

Recent events and developments of importance in the legal
sphere have also been included in this issue. Anupam Jha critically
analyses the establishment and functioning of the [raqi Special
Tribunal resulting in the execution of Saddam Hussain. Lovely
Dasgupta has looked at the newly developing area of sports
broadcasting including the PIL in the Supreme Court on the failure
of Doordarshan to secure the broadcasting rights for cricket matches.
The new dimensions of the law relating to obscenity in the era of
Internet have been probed by Talat Fatima. In this phase of
expanding business opportunities, the issue of bouncing of cheques
has acquired a lot more importance than was the case in the past and
Lalitha Sreenath and M.R. Sreenath examine the law on the subject.
Ten years since the passing of the Indian Arbitration and
Conciliation Act and the present  discussion surrounding

vi

amendments in the Act have spurted V.S. Jaya and Vishau
Konocrayar to examine the relevance of the due process
requirements in the law and Practice relating to arbitration. The
minimal number of women in criminal justice administration has
attracted many scholars to write on female criminality and Meera
Kaura grapples with the various explanations given to explain
offences by women Aincluding murder of husbands or partners by
battered women and relates these to the facts and figures of crime by
women in India.

As in the past, this issue also contains the book reviews of
twelve books which we hope will help the readers to decide on
procuring those volumes for their kibraries at home or work.

Three of our retired colleagues passed away in the year 2006,
namely, Prof. P. S, Sangal (borm 1934 — joined 196§ — resigned
1996), Prof. Hoti Prasad {born 1938 — joined 1971 — retired 2003),
and Mr. 8.K. Aggarwal (born 1942 — joined 1971 _ retired 2004).
The faculty remembers their contributions with gratitude. Prof
Harish Chandra and Mr. T.D. Seth; retired in 2006.

1 am grateful to the current Dean, Prof. S.N. Singh and the
previous Dean, Prof, Nornita Aggarwal for the support provided in
bringing out this issue. I take this opportunity to thank my colleagues,
Prof. Gurdip Singh Bahri, Prof, J.I.. Kaul, Prof. 8.C. Raina, Prof,
Poonam Saxena, Prof. Kamala Sankaran, Dr, Geetanjali Nain Gill,
Dr. B.T. Kaul and Mr. A.K. Batra who along with the members of
the editorial board constituted the Board of Referees, for their
assistance in selecting the papers for publication and their
suggestions for improvements of papers where required. I am very
thankful to my colleagues, Dr. Kiran Gupta, Dr. Raman Mittal, Dr.
Poonam Dass, Ms. Meena S. Panickar and Mr, L. Pushpa Kumar, the
members of the editorial board for extending unstinted support and
co-operation throughout and for doing the arduous editorial work
with utmost patience and efficiency. [ am thankful to Ms. Sumohini
for her assistance in copy editing and proof reading. 1 also want to
put on record the able assistance volunteered by Mr. Abhijeet Singh,
a student of LL.B. 2™ vear and our appreciation of his meticulous
work in bringing uniformity in the footnotes. | am sure that more
students will volunteer in future to share this responsibility. | thank
Mr. Dhirendra and Mrs. Bhatia in the Dean’s 'office too for the
patient and efficient secretarial support. Receipt of contributions
from so many scholars from other countries is a reflection of the
prestigious place DELHI LAW REVIEW enjoys among the global legal
fraternity and I express my thanks to the contributors from India and
abroad for their articles reflecting their research and hard work and

vii
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commitment to bring social change and awareness. 1 do hope that
DLR will continue to attract legal scholarship from within and
outside the faculty of law.

In the end I take full responsibility for any mistakes that may
have still remained despite my endeavour to make it error free. I, on
behalf of the editorial board members, place this issue in the hands
of the readers and will be happy to receive their views and
suggestions for its improvement in the future. The views expressed
in the journal are those of the authors and do not necessarily réflect
the opinion of the Editorial Board or the Faculty of Law.

Detlhi

September 26, 2007 Ved Kumari
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IN MEMORIAM

Prof. P.S. Sangal
(15.04.1934-04.08.2006)

Prof. Parmatma Sharan Sangal pursued his studies at the
University of Allahabad from where he did B.Se., LL.B,
LL.M and Ph.D in Company Law.

He joined the Faculty of Law, University of Allazhabad, as
Lecturer in 1959. He joined the University of Delhi, Faculty,
as a Reader in 1968 and was promoted as Professor in 1983.
He was Professor-in-Charge, Campus Law Centre from 1982
to 1984 and Dean, Faculty of Law, from 1989-1992. He was a
visiting Professor at the National University of Malaysia for
four months.

He taught Company Law, Taxation and Law of International
Trade to LL.B. and L.L..M students. He supervised a number of
dissertations for the LL.M. degree and over a dozen theses for
Ph.D. He also attended a number of national and international
seminars, conferences and symposia. He published three

books and 44 research papers and articles in national and

internationali journals.
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IN MEMORIAM

Prof. Hoti Prasad
(12.01.1 .@m §-18.08.2006)

Prof. Hoti Prasad passed his B.A in 1959 and LL.B. in 1965
from Agra University, He obtained the degree of LL.M. in
1968 and Ph.D. in 1975 from University of Deihi. He worked
in MMH College, Ghaziabad, Kurukshetra University and
M.D. University, Rohtak. He joined the Faculty of Law,
University of Delhi in 1971 and became a Reader in 1984. He
was promoted as Professor in 1990. He published more than
26 articles and a book, Company Winding Up: Law and
Procedure,

r

Mr. 8.K. Aggarwal
(14.05.1942-16.04.2006)

Shri Surinder Kumar Aggarwal did his LL.B. and LL.M. from
the University of Delhi in 1966 Aand 1968, respectively. He
was Research Associate at Indian Law Institute in 1963. He
was appointed as Lecturer in University of Delhi (Law Centre-
1) in 1971. His specialization was Labour Laws and Taxation.
He was promoted as Reader in 1984 and retried in 2004. )
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REVIEWING LEGAL EDUCATION — WHAT DO WE WANT
FROM OUR FUTURE LAWYERS AND HOW DO WE GET IT?

Richard Grimes' and Colleen Smith”™ *

‘Come on Cath, he's a lawyer, he ain't the one forya..."!
1. INTRODUCTION?

Who is bothered by how lawyers get to be practitioners and what their
knowledge, skills and value bases are? We suggest that quite a few are (or should
be) concerned.

Let us begin with clients. Those using legal services have a direct interest in
the competence and aptitude of their legal representatives. Many who are
excluded from the legal process, be it for lack of funds, awareness of rights or
absence of faith in the legal process, might also be interested in the right
circumstances.” Whether a client consults a lawyer because he or she needs a wili
drafting, wants to move house, seeks compensation for an injury suffered or has
been charged with a criminal offence, the lawyer, the client may expect, is likely
to meet certain professional and ethical standards. The lawyer of course may not
end up litigating a case for the client. The issue at stake might be resolved
through skilful negotiation or mediation. In any event the ability of the lawyer to
guide the client through the options open to him or her is, for the consumer of the
service, a key expectation.

So who else is concerned? The prospective lawyer surely? At the outset of
their careers, students who study law at university or college and/or perhaps
through a form of apprenticeship, have ideals in terms of their prospects as
eventual practitioners {or heavens forbid, teachers). The relevance of their
education, both thearetical and practical, as well as the length, cost and quality of

" Richard Grimes is an independent consultant specialising in experiential methods of legal education.

He™ was. until 2008, Professor and Director of the Centre for Pro Bono Services and Clinical
Education at The Cotlege of Law of England and Wales. He has practised, taught and published
widely in the UK and overseas and is committed to access 1o justice through active learning.

Colleen Smith is Principal Lecturer and Acting Head of Law in the School of Social Sciences at
Sheffield Hallam Universily. She has for the past 12 years been closely involved with the
University’s in-house, law clinic, which runs as a full-fledged solicitors® practice.

' Bad Liver and a Broken Heart in ASYLUM RECORDS, a music album of singer/songwriter Tom Waits

(1976).

* This article started life based on a paper given at the International Joumnal of Clinical Legal Education

conference held in Melbourne in July 2005. The article was completed after the workshop and
incorporates many of the contributions made there. Since initially submitted for publication there
have been significant developments in vocational legal education in the UK and the article has been
updated to reflect that. We are grateful to the referces whose comments assisted us in the redraft. We
would also like to thank Becky Parker at The College of Law who helped with the final editing of the
article.

* For more on issues surrounding unmet need and access to justice and for an interesting comparison

over the years represented (but with striking similarities and themes), sce, Bankowski and Mungham,
IMAGES OF Law (1976); Thomas {ed), LAW IN THE BALANCE {1982); Smith el al, A STRATEGY FOR
JUSTICE (1992). .
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it must be a concern. Students want to be reassured that what they are studying
will equip them to become able professionals within a manageable framework.

The list of stakeholders in this discussion of course dbes not end there. The
legal profession has traditionally (at least so far as the UK is concermed) taken a
direct role in the regulation and, in part, provision of legal education and, for a
considerable period, provided the overtly vocational courses that were a pre-
requisite for admission.” In England and Wales, the General Council of the Bar
(the regulatory and representative body for barristers) and the Law Society (the
equivalent for solicitors) currently share a common set of requirements and
standards for the undergraduate or ‘academic’ stage of legal education.’

Employers have a vested interest too. Much has been written on the
employability of graduates generally and the link between the content and form
of academic study and the needs of industry and commerce in particular.® Apart
from the need to supply the profession with competent (if inexperienced)
practitioners, prospective employers will be on the look out for staff that have the
legal and transferable skills relevant to the job market.

There is also a governmental agenda. The massive expansion in the UK of
the undergraduate student market has had a dramatic impact on the graduate
numbers in law and in other disciplines. Much has been heard under the present
Labour government of the need for ‘joined-up’ thinking — linking the various
departmental briefs with day-to-day activity. A clear example of this can be
found in the Department of Education and Skills inclusion of citizenship as part
of the National Curriculum for the. 11 — 16 year olds.” The importance of having
a legally literate society is now recognised at governmental level (it has been part

of many activists’ aspiration for decades®) and lawyers have a key role in

addressing rights (and responsibility) awareness as a precursor to access to
justice.”

The wider public may also have reason to take more than a passing interest
in legal education, Apart from individual concerns as actual or potential clients
of [awyers, members of the public are presumably concerned that the legal
profession, as a whole, strives for and réaches requisite professional standards.

* Manchester, MODERN LEGAL HISTORY, Chapter 3 {1980).

* And contained in Lhe Joint Statement of the Law Society and Generat Council of the Bar prerequisites
for qualifying law degrees.

¢ See, for example the issues highlighted in the DEARING REFORT, National Commission of Inquiry into
Higher Education, HMSO (1997},

"'For an interesting article on the link between citizenship as part of the curriculum and Icgal literacy”
more generally, see, the article by Mace in 10 TEACHING CITIZENSHIP 1 (Spring 2003).

" For rescarch that provides an insight into the work of England’s first law centre, (addressing both
casewoerk and a ‘campaigning’ role for legal service providers). See, Byles and Morris, UNMET NEED
(1977). .

* Sce, TOWARDS A NATIONAL STRATEGY FOR PUBLIC LEGAL EDUCATION, Advice Services Alliance,
Citizenship Foundation and Legal Action Group (2004). Sce also, SUMMARY OF RESPONSES TO
' DISCUSSION PAPER (2005) by the same group. e R

TR T AN IIE P AT AR £ k) 1 i

LIS Sl TR eruren

2006-07 REVIEWING LEGAL EDUCATION 3

We suggest, therefore, that the stakeholders identified have a common
interest in both the quality of legal service available and in the education that
forms the foundation for such provision.

In this article we will attempt to identify what it is that makes for a ‘good’
tawyer and how legal education might be shaped, in terms of form and content,
to produce the desired outcome.

We maintain that to meet the expectations of all interested parties newly
qualified lawyers should have a sufficient grasp of the relevant knowledge, skills
and values to enable them to meet the many and varied needs of their clients. At
the point of qualification a lawyer should be able to apply these facets of
competence to produce appropriate and sustainable results for their clients in
whatever dispute or transaction that may be involved.

The learning process through which this overall position may be achieved
has been described in detail elsewhere.' The key stages in this process, in
ascending order of depth of learning, are termed by Bloom er af as:

. knowledge

. comprehension
. application

. analysis

. synthesis

- evaluation

It is our view that a (law) student is significantly disadvantaged if he or she
is denied the opportunity of applying theory to practice and of having the chance
to take apart that experience and reflect on the lessons to be learnt from that
process - what happened and why, what might have happened and what would be
done differently another time. Learning from experience of course will happen
on a regular basis during one’s working life. Is it not a missed opportunity to
introduce that possibility outside of thg formal educational stage of professional
development?

We start from the position that application of knowledge, skills and values
are central in learning and that the vehicle through which this can be directed and
managed in terms of legal education is in a clinical or “hands-on’ setting. By this
we mean the chance to use real or simulated case material under the supervision
of professionally qualified staff who can ensure, in the case of live-client work,
that professional practice standards and that the educational experience is
maximised for the student.

This article looks at the future of legal education in England and Wales and
further a-field in a clinical context. We look in particular at perceptions of what

Perhaps the most comprehensive account of the learning process and the incremental natere of

Iearning, can be found in Bloom’s TAXONOMY. oflen now cited by proponents of the virtues .of -

learning outcomes— See, Bloom ef al, TAXONOMY OF EDUCATIONAL OBJIECTIVES {1G36).

| v o e g P At
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Law Society Learning in Practice outcomes (as they are more properly
known} are specified as follows in the March 2005 consultation para 62
{emphasis added):

legal education should aspire to from an international perspective m:a.mﬂ two
particular examples of clinical practice that illustrate how En aspirations
identified can be achieveg. We examine the implications of using a clinical
approach to study, partictlarly the cost of doing so.

In all we aim to show that studying law through clinical and reflective
practice goes some (considerable) way to meeting the expectations contained in
stakeholder agendas.

"First we look at the debate in Engiand and Wales'' on the future of legal
education and then we extend the discussion to include other Jurisdictions, We
then concentrate on the extent to which clinical legal education addresses
identified needs.

 demonstrate appropriate behaviour and integrity in a range of
situations

» demonstrate the capacity to deal sensitively and effectively with
clients, colleagues and others Jrom a range of social, economic and
ethnic  backgrounds, identifiing and responding positively and
appropriately to issues of culture and disability that might affect
communication techniques and influence a client’s objectives

» apply techniques to communicate effectively with clients, colleagues

IL. THE TRAINING FRAMEWORK REVIEW (TFR) and members of other professions

In this section we look at the current and on-going debate in the England and
Wales on the future of legal education. We think that there are useful indicators
hereas to the direction being taken by the regulatory bodies, povernment and law
schools and have meaning beyond the domestic jurisdiction.

The domestic Law Society and the newly created Solicitors’ Regulation
Authority (the regulatory bodies for solicitors in England and Wales) have, over
the past two years, been conducting consultations and reviews into the form and
content of legal education'’ and the structure and accountability of the legal
profession.”’ The Law Society has issued two consultative papers on possible
routes for qualification as a solicitor — one preceding the work of an in-house
investigation into legal education and the other following the initial report back
and recommendations from this working group.

This new framework has yet to be finalised, However, it is clear from the
second consultative paper and subsequent utterances, that the Law Society
remains committed to a period of ‘learning in practice’. This goes beyond mere
exposure 10 legal practice experience and requires that ‘trainees, working under
the supervision of a solicitor, would be required to reflect upon, develop and
apply knowledge, understanding and skills in a practice environment,” "

Under current proposals, trainees will have to produce evidence of
achievement against identified goals — known as ‘day 1 outcomes’. In addition,
all trainees will be required to pass external assessment(s) taken after a period of
work-based training. "’

* recognise clients’ financial, commercial and personal consiraints and
priorities

* effectively approach problem solving

effectively use current technologies and strategies to store, retrieve
and analyse information and to undertake Jactual and legal research

= demonstrate an appreciation of the commercial environment of legal
practice, including the market for legal services

* recoghise and resolve ethical dilemmas

* use risk management skills

recognise personal and professional strengths and weaknesses, to
identify the limits of personal knowledge and skill and to develop
strategies that will enhance their personal performance

* manage their personal workload and manage efficiently and .
concurrently a number of client matters

* work as part of a team.®

The TFR process has, so far, taken into account several reports from
independent consultants. If our purpose in this paper is to promote further debate
on the future of legal education and the role of ‘hands-on, reflective, learning
within it, brief mention of the conclusions of these may guide discussion. Two
themes emerge in these reports:

- AL il s et o s Ao

» the importance of professionally appropriate educational development
—evidenced by a ‘learning’ portfolio"’

T

* the possibility (and even desirability) of multi-route qualification. '

" For those unfamiliar with legat education in the UK. significantly differcat legal systems operate in
Scotland and in Northern Ireband, hence, the focus here is on England and Wales. :

" TRAIMING FRAMEWORK REVIEW (2004) and QUALIFYING A5 A SOLICITOR — A FRAMEWORK FOR THE
FUTURE (2005). consultation papers by Law Society. ) :

"* Ciementi. REPORT OF THE REVIEW OF THE REGULATORY FRAMEWORK FOR LEGAL SERVICES IN
ENGLAND AND WALES (December 2004). ) :

" Supra n. 12, QUALIFYING AS A SOLICITOR ~ A FRAMEWORK FOR THE FUTURE. para 59.

Y%id. Recommendation 9. )

" We would like to thank Hugh Brayne, mn.n_nua:n_o:u consultant, for his assistance with this section of
the paper. ) . o

'" Grace, Thomas and Butcher (2004) and Webb, Maugham and Purcell (2004), consultants reports
commissioned by Law Socicty.
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There is, we suggest, a tension between these two concepts with the
imagination and innovation implicit in the first being tempered and even
compromised by pressure for the cheapest and speediest option for qualification
suggested by the second.

Since writing the first version of this paper the Law Society has made a
dramatic shift in its approach. Responses to the initial TFR report were, in the
main, unsupportive, criticising the recommendations as unhelpful or unworkable.
This resistance was lead by law schools and backed by much of the practising
legal profession. The former were, understandably, uncomfortable with any
proposed change to a mandatory degree or vocational course and the latter could
not see the sense in liberalising provision and were against wholesale change in
the apprenticeship stage (which the larger law firms effectively pay the cost of).
As we have seen there was also division within the group responsible for
cenducting the TFR itself. This situation lead the Law Society to disband the
TFR éommittee and to issue a consultative paper entitled: A new framework for
work-based learning in 2006, which takes a very different, albeit outcome-based,
approach. ‘

This consultation paper suggests’ a new model for gaining the requisite
practical experience that is tied to the ‘day one outcomes’ contained in the TFR
but relies on a series of reviews (four), no less than four months apart, together
with completion of a reflective portfolio that would be assessed either by
independent assessors or through accredited institutions. The portfolio would
have to evidence compliance with the day one outcomes before a candidate could
be considered to have rcached the point of competence for qualification

purposes.

There is no evidence that the existing training contract structure is failing to
meet such desired outcomes (although research in Australia suggests a
significant variance in the quality of the training contract experience between
different -providers).'” Whilst there may be a compelling argument that
compliance with day onc ocutcomes should be established whatever route to
qualification is taken, in the absence of evidence to show that those undertaking
training contracts are failing to meet this standard, law firms are unlikely to
welcome any change to the qualification rules. Indeed it is difficult to imagine
any law firm being enthusiastic for change that would involve a more time and
resource consuming compliance regime.

Much of the Law Society’s reasoning behind the changes suggested in the
consultation paper is perhaps inspired not by any perceived weakness in the
current training contract regime as such, but 'more by the fact that so many
students cannot secure a training contract — with clear diversity, equality and cost

" Although the dangers implicit in this are highlighted by the, minority report of the TFR group (Hardee
and Knott (2004) contained in the main recommendation report and in a further consultants’ report
Johnson and Bone (2004).)

" De Groot, PRODUCING A COMPETENT LLAWYER, Center for Legal Education (1995).
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implications. There is also the overarching need to link competence and
professionalism with measurable outcomes.?" -

Whilst the final shape of legal education in England and Wales, therefore,
remains uncertain it seems highly probable that the existing structure (of an
academic stage,”' followed by an overtly, skitls-based vocational programme®
and ending with a term of apprenticeship™) will, almost certainly, no fonger be
the sole route for qualification. If a student can establish that he or she meets the
outcomes, evidenced by reliable and robust assessment, that person should be
able to qualify as a practitioner.

Much remains to be decided however. Could, for example, a persor: who can
pass the assessment be admitted to the profession regardless of the route that they
have taken to that point? Will reliance on end-point assessment produce a
cramumer mentality with scant regard paid to the process of learning (rather than
the product of it as tested on one particular day)? To what extent would these
developments complement or undermine the profession’s commitment to
continuing professional development or life-long learning? Who will the
assessors be? Will there be a centralised “bar’ exam?

The TFR and subsequent consultation on work-based learning have, in our
view, opened the door for the integration of clinical legal education. As we shall
see in Section IV clinics already exist in around half of UK law schools and are
extensively found in other jurisdictions.

How do these developments compare with the structure of legal education
further a-field?
{II. LEGAL EDUCATION IN OTHER JURISDICTIONS

If a complex situation can be summarised in just one sentence legal
education world-wide consists of an ‘academic stage’ followed in some instances
by an overtly vocational period of practice and/or study.

In Law SOCIETY GAZETTE 18 (26 October 2006) the Chair of the Law Socicty Regulation Board,

Peter Williamson, said, “Education and training are the bedrocks of the profession ...{ensuring). ..

that solicitors join the profession with the knowledge, skills and attitudes required for a tifetime of
ethical, competent practice.”

“Academic’ in this context means a course of study leading to a qualifying law dcgree (approved by

Law Society and Bar Council) — usually a programme lasting a minimum of 3 academic years, or for

non-law graduates, a conversion course covering basic legal principles and core subjects nomally *
delivered over one academic year (fll-time) or 2 years (part-time). .

Currently in England and Wales all aspirant solicitors and barristers must undertake an approved

programme known as the Legal Practice Course (for solicitors) and the Bar Vocational Course {for

barristers). Typically these run for one academic year (full-time study) or 2 ycars (part-time).

For those intending to be admitted as a solicitor the apprenticeship is usually for a 2 years (and known

as a training contract) and for those intending to practice as barristers the period is one year (and

known as pupillage}. Both require the candidate to work under the supervision of a qualified and

experienced practitioner and to show they have undertaken specified tasks in specific subject areas.”
The situation in Scotland and Northern Ircland is somewhat different and is not covered in this paper.

Many of the issues, however, raised by the Training Framework Review, especially the outcomes that

might be expected of a newly qualified lawyer are, we suggest, of relevance to-other jurisdidtions

=~ both withisi anid beyond the UK.

L3R R R R R AT A O P S e a b g,
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As has been seen, in the UK the academic and vocational stages are
currently compulsory (although the TFR may change some of this) and the latter
includes a period of apprenticeship that follows on from but is otherwise
unlinked to the periods spent in more formal study.

In the USA, law schools are attended by graduates who enter legal practice
directly from this point after passing a State bar examination. Many undertake
clinical work whilst at law school but other than that have no pre-qualification
practice experience.

In Australia practice varies from state to state and includes a mix of
‘academic’ and ‘vocational’ study and work. Clinics are widespread amongst
Australian law schools although by no means compulsory.

In continental Europe the general pattern is for law students to attend
university and enter legal practice on satisfying national bar examination
requirements. Clinics are rarely found in Western Europe outside of the UK,
Holland and Scandinavia. In the East, notably in Russia and other countries that
were part of the old Soviet Blog, clinics are more prevalent, often supported by
aid from US foundations and US clinicians.

‘In countries that have had a colonial history legal education often reflects
that background reproducing (for better or worse} the colonial power’s legal
education structure. Clinics are, however, widespread and well developed - often
being the only means that the indigenous and impecunious population can access
any legal services. This is particularly the case in parts of South and Central
. America and in sub-Saharan Africa (notably South Africa),

Returning to the debate - in order to address the questions ‘what do we want
from our lawyers and how do we get it?' the bones of this discussion were laid
bare at the International Clinical Legal Education Conference in Melbourne in
July 2005. To ensure the necessary interaction the paper was presented as
summary of ideas coupled with discussion through simulated stakeholder groups.
“Represented” were: clients, law students, law school teachers and management,
the practising profession, other employers, and government. Also_represented
were delegates from 15 different jurisdictions. The responses of each stakeholder
group were as follows:

Clients — the general agreement of this interest group was that lawyers
should be professionally competent, ethically sound, trustworthy, dependable,
efficient, client-centred, accessible (in terms of physical availability and cost),
and value for money. Services delivered by students under supervision were seen
to be perfectly acceptable as in the style of a “teaching hospital’.

Students — the expectations here centred understandably on the route to
qualification rather than service delivery. The demand was for a quick and
affordable education system that produced rounded lawyers who were
technically able, publicly minded, and professionally skilled. The emphasis was

2006-07 REVIEWING LEGAL EDUCATION 9

said by this group to be on a holistic education that addressed knowledge, skills
and values within a ‘justice’ context.

Law schools — the gfenda for the education providers. overlapped to an
extent with both the client and student needs with an emphasts on affordability
(for student and law school), on quality (of educational provision and student-
focused outcomes) and on the imporiance of research being carried out in a
realistically funded environment. The importance of clinic both in terms of
educational value and public (if limited) legat service provision was stressed.
The worth of experiential learning and the demand for legal service did,
however, give rise to a potential tension for the provider. Any clinical
programme must be supervised to a professionally expected standard and must
be sustainable both educationally and professionally.

The legal profession — the law firms called for a skilled and competent
workforce, who are educationally sound (both in terms of general and law-
specific knowledge) ethically conscious and commercially aware. The need was
for newly qualified lawyers who could ‘hit the ground running’ and who were
worldly-wise. The non-law firm employers also added that the knowledge and
skills brought by law school graduates should be transferable to a multitude of
work place settings.

Government — the pubic sector saw law schools as an important component
of legal service provision without the state abdicating responsibility for funding
public legal services (legal aid). The involvement of law students in legal service
provision had many potential benefits to students, clients, Taw schools,
government and the public alike. If properly funded and supervised clinics were
a ‘win/win’ situation. Mention was also made of the landmark decision in the
case of Morgenbesser and the transferability of legal practice experience within a
European context,”

Following on from what in effect was a statement of the vested interests of
each of the stakeholder group the discussion moved on to the pros and cons of
the English TFR and its relevance to legal educators generally. In a nutshell these
were seen to be as follows: -

Pros — possibly cheaper and quicker route to qualification with *hands-on’
or clinical activity directly relevant to the work-based ethic of the TFR.

Cons — danger of instilling a ‘crammer’ mentality amongst students with
emphasis on product rather than process. Proposals were not seen to be well
thought through, especially on assessment.

The stakeholders generally agreed that the TFR could bring much needed
changes to legal education in England and by implication could inform

Christine Morgenbesser v. Consiglic dell'Ordine degli avvocati di Genova. EC) Case C-313/01 13
Movember 2003 para 67 “lt is .., the duty of the competent authority 10 examine. .. whether, and 10
what extent, the knowledge certified by the diploma granted in another Member State and the
qualifications or professional experience obtained there. together with the experience obtained in the
Member State in which the candidate seeks enrolment, must be regarded as satisfying, cven partially,
the conditions required for access te the activity concerned.”
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discussion in other jurisdictions. The difficulty, however, of law schools getting
more heavily involved in legal service provision was that client demand may
dictate the nature of the service competing and possibly compromising the
educational objectives of law schools. To this end if law schools were to be
involved in service provision a carefully worded protocol was needed to ensure
that the educational aim was not lost, that law school’s complemented other
service providers and the government was not ‘let off the hook’ in terms of the
state’s responsibility to finance an effective public legal service. A draft protocol
agreed by the Attorney Om:m_.m_ s Pro Bono Co-ordinating Committee in the UK
is m<m:mEm from LawWorks.”
IV. LAW SCHOOLS PROVISION ‘AT HOME®

Teaching in UK law schools has, so long as this has been found in the
domain of universities and colleges, largely been delivered ::.ocmr lectures, and
tutorials followed by various forms of summative assessment.”® As far as can be
deducted (for there appears to be no discernable theoretical base providing a
rationale for traditional forms of law teaching, other than adherence, in spirit at
least, to the Socratic method) the lecture is supposed to impart knowledge, the
tutorial to allow for discussion and questioning and the coursework or
examination to test understanding.

With few exceptions, learning through direct experience of the practice of
law has played virtually no role in legal education in the UK in living memory,
-save for what happens during the discrete apprenticeship stage served after time
spent in law school. This position is in principle hittle different in other
jurisdictions in both the civil and common law worlds. This contrasts profoundly
with legal education prior to the law school involvement when teaching, such as
we would recognise it, was entirely practice based.

Compare this with how students and teachers in other ‘vocaticnal’
disciplines approach their studies. For medics, learning through contact with
patients followed by discussions with qualified supervisors based on that
experience has formed (and continues to form) a significant part of the
educational process.” Similarly science students can be found learning through
controlted experiments in the laboratory. How else might an aspirant linguist or
computer analyst learn without access to those who speak the language or
without being able to turn on a computer and make it work?

Learning by structured experience and reflection on the experience

permeates learning in many professions and trades — except it seems in law.
There are of course notable exceptions. Much has been written on the history of

B www. lawworks org.uk.

® Jronically, given the context of this paper and the audience it is intended for, legal education was
historically gained ‘on the job® - See, supra n. 4,

¥ The extent to which *hands-on’ or ‘clinical” approaches to study takes place does vary no_._waonmEv.
from university te university but-the majority vse the teaching hospital as a base for medical school.
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clinical education in the USA, UK and elsewhere.”® Relatively recent research
suggests that interest in law schoels in the UK in clinical legal education has
grown over the past 5 years. Whilst a hard core of universities and colleges in the
higher education sector have been running clinics, more now are either doing so
or intend to do s0.%*

Two case studies may assist here to demonstrate the nature, extent and
potential of clinical legal education. They are taken from our direct experience. It
might assist those unfamiliar with the terminology to know that we use the
following definitions in the context of the rest of this article:

Pro bono — work carried out by lawyers without charge, or at a subsidised
cost, for those unable or otherwise unlikely to be able to access legal services.

Clinical legal education — a method of teaching and learning through which
students assume responsibility, under supervision, for real or simulated legal
casework, coupled with the opportunity for the students to reflect on that
experience in discussion with co-students and teaching staff,

Clinics — bodies providing a legal service, located within the law school or
in the form of organisations outside of the law school (for example in legal
practice or in the not for profit sector) where clinical legal education is practised.
Clinics are more often than not pro bono in nature.

A. Sheffield Hallam University Law Clinic

Sheffield Hallam University (SHU) Law Clinic opened its doors in February
1993. The Law Clinic offers pro bono advice and assistance to clients on a range
of legal matters, inter alia, consumer, personal injury, housing, landlord and
tenant, family and property.

The SHU Law Clinic is an assessed model as part of the law degree
programme at SHU, it is optional and students can elect it in either their second
or third year of study. Places on the law clinic are limited to 36 students; this is
mainly because of the supervision requirements and, at present, lack of physical
space.

Thirty-six students are selected, having had to write a 500-word essay on
what they expect 1o gain from taking the elective. Students are then grouped in
firms of 6 students and each student has a supervisor.”® Prior to the
commencement of the course students attend two half-day induction sessions,

For the history of clinic in the USA, see, Schrag and Meltsner, REFLECTIONS ON CLINICAL LEGAL
EDpucaTion (1998). The UK's history (with comparisons drawn with the situation in the USA and
elsewhere) is set out in Brayne, Duncan and Grimes, CLINICAL LEGAL EDUCATION — ACTIVE
LEARNING IN YOUR LAW SCHOOL (1993).

Browne, A SURVEY OF PRO BONG ACTIVITY BY STUDENTS IN LAW SCHOOLS IN ENGLAND AND
WALES, SPBG (2000). Subsequent surveys have been carried out.in 2003 and 2006 and show a
steady increase in pro bono and clinical work in universities and colleges, See, mifra ns. 57 and 58.
The Law Clinic supervisors are Iegally qualified. at present one is a barrister and the other two are
qualified solicitors. Firm sizes are kept smail so close supervision of the students’ work can be
undertaken, thus maintaining quality and standards. - essential.avhien one’s practising oa_.:wnan is at
stake!
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whereby students get to know each other and the law clinic supervisors, and are
introduced to the concept of clinical legal education. At the end of the induction
course students are asked to sign a 'contract' to agree to certain terms and
conditions by which the law clinic operates. This is to highlight to the studems
that they will have to undertake a serious commitment to the work in the law
clinic, to their clients, to their supervisors, to each other and, ultimately, to
themselves. Once the course commences each firm meets weekly with their
supervisor 1o -discuss the caseload. Also any ethical, sccial, political issues
connected with the cases are discussed to place the law in context.”' Students are
encouraged to work autonomously and in their teams. The supervisor does not
direct their work, but much guidance and constant feedback on their work is
given 1o students by their supervisor to provide a 'safety net'.

Clients of the law clinic are mainly SHU staff and students along with
clients referred to the law clinic from outside organisations (mainly employment
cases). The work the student does is closely monitored and controlled by the
supervisors, in that there are certain cases the law clinic will not embark upon,
for example urgent cases: ‘f'm being deported tomorrow can you help?’ or ones
containing high financial sums. It is believed to take on such cases may not
necessarily be appropriate for the students or clinic to handle and, more
importantly may not in the best interest of the clients.

The supervisors also guide the number of cases students work on, although
the students are consulted at every stage. In over twelve years experience of
clinical legal education at SHU, we have learned that 'less’ can often mean "more’.
If students are working on a large number of cases, the cases are merely
‘processed” and the deep learning experience for the students does not take place.
It is preferable; therefore, to work on fewer cases but work in depth on each case.
This is a much more satisfying educational experience for the student and the
client, who will be getting a "Rolls Royee' service.®? Although it could be argued
that we are not fulfilling our pro bono commitment of meeting the unmet need of
Sheffield for those requiring legal services, it is maintained that as an ‘academic’
course, our priority is to fulfil the educational needs of our students, however,
once an individual becomes our client our commitment to him/her is paramount.
The tension between the educational aim and legal service need is real and
expectations on both sides must be carefully managed to ensure delivery of either
or both to the requisite professional standard. .

" Quote from  student of Law Clinic: "The most important aspect | have learned from the Law Clinic is

the role of the legal protession in society, that the law is about real people and their problems. This is
difficult to learn from the usual work in a law degree, as in reading and leaming textbook cases and
statutes it is easy to forget that the cases involve rea) people. This aspect became especiatly apparent
when a client with an employment case was unsure as to whether to proceed with the tribunal
application. 1 could not understand why she felt like this because, as we are a free service, 1 felt she
had nothing 1o lose. T had never before considered the client’s feelings of having to face the
opposition in court and, after having been unfairly treated, risk further disappointment in losing *

:_:_wcuao.uamn:n_nzﬁwnEnrmiQmaniExnnos manmmﬁ._.:Ncou...oa.woﬁnamazio_.xauo:ua
cases, e . . :
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In addition to working on the cases and the weekly firm meetings, weekly
warkshops are held covering legal and transferable skills. There is also a
programme of court visits and guest speakers to add interest to the module and to
also embed the University's employability framework **

The law clinic module is assessed partly by assessment of the students'
performance in the law clinic and partly by a written case study, where the
students write an in-depth analysis of one of the cases they have been working
on. Throughout the course and as part of the assessment, we strongly encourage
the students to become reflective leamners and to constantly evaluate themselves
and their work. The learning experience in the law clinic is very much modelled
on the Kolb Experiential Learning Cycle, as represented as follows™

Concrete
\\\|\V experience !/A
Advice experimentation Refléctive observation:
Abstract

/l Conceptualisation

The move towards reflective learning has allegedly been compulsory
throughout ali undergraduate teaching since 2005.%°

On a related point, by September 2005 state funded or validated higher
education institutions in the UK will be required by the domestic Quality
Arsurance Agency to have implemented progress files which enabie them to
confirm students’ record of achievement. Progress Files (P[’s) and their
constituent parts: Personal Development Planning (PDP), are high on the Higher
Education agenda within the UK. This move replaces the idea of the 'enlightened
student’ with that of 'autonomous/self directed/flexible lifelong learners.®
Bamett’” argues that we are experiencing 'a pedagogical displacement in which
the weight of the pedagogical challenge is shifted from the presentation of
disciplinary culture to an interest in the self generational capacities of students'.

¥ SHU Employability Framework provides a definition of employability and outlines those features of a
course which contribute to enhancing students’ employability.

™ Kolb, EXPERIENTIAL LEARNING (1984} which in our view sets out a valuable and visual description of
the adult learning process. : '

¥ PoLicy STATEMENT ON A PROGRESS FILE FOR HIGLER, EDUCATION. The Quality Assurance Agency
for Higher Education (2005).

"™ Edwards and Usher, GLOBALISATION PEDAGOGY: SPACE, PLACE IDENTITY (2000},

*7 Barnett, BEYOND ALL REASON: LIVING WITH IDEOLEGY (2603).

T

T
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Therefore, Progress Files and PDP can be viewed as being the vehicle by which
these changes are being made.
The DFES/UUK guidance Progress Files and Managing Own Learning®™
identifies three strands to the learner’s self-review:
» Process skills - eg. reviewing/assessing, target-setting, planning,
recording, presenting
» Thinking skills - e.g., information processing, reasoning, enquiring, being
creative, evaluating
« Interpersonal skills and personal qualities -, e.g., communicating,
negotiating, being enterprising, networking, being motivated.
Because of the pressing need of the implementation of PDP and PF's, higher

education institutions in the UK have to seriously consider how these are going
to be ipcorporated into their programmes and what the effect may be. Guides

have been written on PDP.** Guide 1, for example, emphasises the 'importance of

timproving students’ understanding of how they are learning, of enabling students
to reflect critically and become more independent, as weil as encouraging
students to consider actively their academic, exfracurricular activity and career
opportunities'. e

Is this not what higher education should be about anyway? What the PDP
system is doing is making explicit what should be implicit in any higher
education programme. To legal education clinicians this concept of reflective and
independent learning is nothing new; it is at the very heart of clinical legal
education. As Clegg states, “This strikes me as very much what PDP is trying to
accomplish, a way of producing a person with the capacity to reflect on their own
learning and achievement, and to plan for their own personal educational and
career development.™!

Progress Files and Personal Development Planning are the 'buzz’ words at
the moment echoing down many university cormridors, much ink is being
expended on implementation, how the system will work in practice and the ever
growing pedagogic debate, and how both academics and students engage in this
process. The danger is that the process may be done for the sake of it just
because it is mandatory, instead of academics and students engaging for clear
pedagogic reasons. As Clegg has highlighted “The sorts of 'reflection’ or review'
that might be produced under these circumstances are -likely to be formulaic
simulacra of reflection unless we have good understanding of when, how and

* For more details sce, www.dfes gov.uk,
© ¥ GUIDE FOR BUSY ACADEMICS. The Generic Centre of, the Learning and Teaching Support Zn?eol.
(2002).
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where reflection might be useful, and, of course, the corollary, when, where and
how it might not.”*

B.%The College of Law of England and Wales

The Sheffield Hallam (SHU) model is a powerful demonstration of what can
be achieved with a cohort. of students doing intensive work over an academic
year. Resourcing such an initiative however, cost-intensive and in this
instance caters for relatively small student numbers.**

By way of both complement and contrast at The College of Law a somewhat
different clinical approach has been adopted. The rationale for this is dictated by
the nature of the college’s programmes (overtly vocational and intensive), the
numbers of students wanting and expecting to get a ‘hands-on’ learning
experience,* and the fact that students pay significant sums for the privilege of
undertaking this stage of their legal education.

In order to cater for the student demand (around one half of the college’s
annual intake of 5,000, who register for the Legal Practice course and Bar
Vocational course, elect to take part in clinical and pro bono work). The college
has had to develop a wide range of clinical activity and te ration the student
involvement so that the experience is spread across the year amongst all those
who want to take part.

The college has four models of clinical activity:

-

< In-house Legal Advice Centres (LACs) — where students, under
supervision from professionally qualified staff, provide written legal
advice to members of the public (the- advice will, if appropriate,
include referral if further assistance is needed).

o A Tribunal Representation Service (TRS) — an extension of the
first model to include representation before selected tribunals
including in employment, housing, education, .social security and
immigration/asylum cases. ;

< Placement Clinics (PC’s) - with students working as volunteers
for other legal service providers including in the private,
governmental and not for profif sectors.

o A legal literacy or Street Law programme — through which

community groups work with college staff and students on

customised and interactive material addressing = rights _ and

responsibilities in a legai context — tailor-made public legal education.

Each of the models aamo%cwa above share identical foundations:

42 .
1bid.
“The cost of providing supervisory and administrative staff and meeting office related expenses at SHU

is in the region of £60,000. With 26 students taking part in the SHU clinic nmnz year this gives a cost

per student of £1,666.
** The College’s pro bono and clinical budget is around £Imillion per year and participating student
numbers are in the _,nm_on of 2,200, giving a unit cost of just over £450.

W rd oatl.
4 Clegg, Critical Readings: Progress Files and the Production of the dutonomous hwaw:mmssm,.mwwz
TEACHING IN HIGHER EDUCATION 294 (2004). o
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* the pedagogic aims and operational ‘rules’ are set out in a dedicated
handbook for each

« students (and in the case of placement clinics and Streer Law, external
participants} are inducted in the workings of each clinic and the
professional and personal requirements and expectations applicable

* case and student progress are closely monitored throughout the clinjc
activity by appropriately qualified staff {barmristers, solicitors and
office managers)

» cvaluation sessions are held during each clinic and at the end of the
student’s time in that clinic

= students are guaranteed at lcast one case or project to work on and this
typically takes 5-6 weeks of intensive effort. Students may be offered
further opportunities to do clinical work but this depends on whether
cases are available and whether all students who want to have had the
chance to take part

= the link between expericential learning and pro bono work is central to
The College’s mission in part to support student tearning, in part 1o
encourage professional responsibility and in part to help address
unmet legal needs. For Bar students the clinic can form part of their
assessed work, counting as a fully weighted elective. For students
studying to be solicitors the clinics are voluntary and a certificate of
satisfactory completion is awarded following the conclusion of their
case. Students taking the coliege’s conversion course (for non-law
graduates) get an endorsement on their results transcript if they take
part in any of the clinics. Students who opt to take the college’s
Public Legal Service ‘pathway’ as part of the Legal Practice course
will take part in clinical work as an integral component of their
studics.,

The college works in partnership. with a wide range of bodies and

organisations in the governmental, Jegal practice, business and not for profit.

sectors, in order to create the opportunities for student participation and to
supplement and complément other legal service provision.

If the fundamental aim of clinic is to improve the quality of student learning
through hands-on experience, the subject matter of the cases handled is of little
educational relevance. The college’s clinical work, however, is carried out int a
pro bono context. This emphasis is designed to ensure that services are targeted
at those who most need them given that the educational benefit remains
regardless of the nature of the workload. In co-operation with other service
providers and the umbrella group - the Community Legal Services Partnership —
The college’s clinical models endeavour to address needs that are otherwise
unmet.

- Currently, a team of 32 dedicated professional staff supervise and manage
the college’s pro bono work. Each centre (the college has 5 sites in Birmingham,

2006-07 REVIEWING LEGAL EDUCATION 17

Chester, Guildford, London and York) offers a clinical programme although
provision does vary from location to location to reflect {ocal needs and resources.
Each centre has an advisory panel that meets regularly to review the college’s
pro bono activity.

The emphasis of the clinical programme is rule, skill and value focused.
Students are expected to demonstrate a legally precise, procedurally accurate and
professionally appropriate understanding of their cases and to exercise a range of
lawyering skills (from the overt — such as legal research, interviewing, drafting
and advocacy, to the ‘softer’ skills including problem solving, team work and
office management).

All aspects of the students’ work are supervised by qualified lawyers the
majority of whom are employed in-house but some of whom come from private
practice. The college carmries professional indemnity insurance and holds: the
Legal Services Commission’s Quality Mark.

How effective is this work? In comparison with the SHU mode] the
college’s clinical programme is on a much larger scale although the student
involvement in it is for over a much shorter period. It is interesting, therefore, to
consider whether these quantitative contrasts make any appreciable difference to
the quality of provision — from professional service and educational perspectives,

It is beyond the scope of this paper to embark on an empirical analysis but
suffice it to say that the feedback received from students, clients and supervisors
all appears to indicate high levels of satisfaction from all perspectives. The only
negative tones tend to come from students caught in mid case — the going is
tough for a few weeks — and from the occasional chent who does not like the
outcome - th¢y may get advice they do not like or they may not be successful in
the tribunal.

As in the SHU case study comments from the college’s clinic students are
widely appreciative and often reveal a depth of understanding that goes to the
core of legal education. Clinic students invariably demonstrate an ability to think
through substantive issues in a way that shows both a theoretical and practical
grasp of law and the legal system.

As indicated above, there are an increasing number of law clinics in UK law
schools. Several deserve mentjon including the long-established clinics at the
universities of Kent and Northumbria and Warwick and more recently at Derby,
de Montfort, Manchester and West of England. There are several groups that
promote and support clinical work in law schools including the" Clinical Legal
Education Organisation {CLEO) LawWorks, the UK Centre for Legal Education
{(UKCLE) and the Attomey General’s Pro Bono Co-ordinating Committee

V. THE ROLE OF CLINICAL LEGAL EDUCATION iN SHAPING LAWYERS

Against this backdrop what does clinical legal education have to offer and
how do the benefits of hands-on study address the stakeholder agenda?

* For more information see, the website: www.probonouk net and in particular the law schools section.

This includes recent research on clinical activity in selected law schools, -
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The TFR review documentation recognises the potential that a clinical
approach to study may have, specifically, under the heading ‘recognising
learning through clinical legal education and pro bono work’, the Law Society’s
consultative paper states:

Pathways that included significant elements of clinical legal education pro
bono work might provide valuable leamning opportunities and help to prepare
students for practice.

A number of undergraduate programmes in law now provide students with
opportunities to undertake legal practice under supervision. This might be in
a law office attached to the university, through a pre bono scheme or by way
of ‘sandwich’ placements.

Although the value of such an experience is generally accepted, there is
currently little opportunity for such leamning to be recognised in the
qualification scheme. However, in a new scheme in which achievement of
learning outcomes was the key focus, proper credit could be given towards
the qualification for learning through clinical legal education, pro bone or
placement work "¢

These comments could be equally applied to the range of clinical and pro
bono opportunities found on graduate and overtly vocational courses such as run
at the College of Law, City University and University of Northumbria.

In a similarly fundamental review of legal education in the USA clinic was
seen as a means of applying theory to practice and _.oﬁ_E_._:a students to deal with
the skills and values central to the practice of law.*’

In Australia'the potential for law clinics to serve both educational and client
needs has long been accepted. 8

There is a wealth of published material on the perceived pedagogic benefits
of clinical legal education, much of which comes from the USA. >=50_.m write
of the educational value to the student in terms of substantive faw,’ U:uomm:a_
issues,™ lawyering skills 9052% me_ research, interviewing, advocacy, legal
writing and dispute” resolution),”" transferable skills (in particular problem

* TRAINING FRAMEWORK REVIEW, Consultation Paper by Law Society 28 (2003).

* LEGAL EDUCATION AND PROFESSIONAL DEVELOPMENT — AN EDUCATIONAL CONTINUUM: REPORT
OF THE TASK FORCE ON LAW SCHOOLS AND THE PROFESSION: NARROWING THE GAP, (The MacCrate
Report) ABA (1992).

** Rice and Coss, A GUIDE TO IMPLEMENTING CLINICAL TEACHING METHOD IN THE LAW SCHOOL
CURRICULUM, Centre for Legal Education (1996).

* Student-Centred Learning and the Clinic in CLINICAL LEGAL EDUCATION — ACTIVE LEARNING IN
YOUR LAW SCHOOL, supra n. 28.

* Seenes from a Clinic in REFLECTIONS ON CLINICAL LEGAL EDUCATION, supra n. 28,

*! Chapter 3, Lawyer-Client Communication and Chapter 5, Advocacy in the Legal System in Hurder et

<= sememetf fedl), CLINICAL ANTHOLOGY — READINGS FOR LIVE-CLIENT CLINICS (F997).
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mo_Sam_ team work and communication skills)*® and professional values and

ethics.”

At clinic conferences there is anecdotal comment aplenty from law teachers,
students and occasionally clients on the importance of clinic in the learning
process. This evidence as to the clinics” value may not be backed up by empirical
research but is so commonly cited that we suggest it is significant. The frequency
of comments on the importance of clinic in the educational process is perhaps
attributable to two factors.

The methodology used in clinical education stands in sharp contrast to most
other forms of tuition that students encounter, For many this is the first time that
the student has been asked to (and given the responsibility for) taking a pro-
active role in the teaching process. For most the nearest they come to active
involvement is a short contribution in a seminar or tutorial setting. There is
seldom, if ever the chance to reconsider matters discussed in small group
sessions as the timetable has moved on to other topics. The next encounter the
students have of demonstrating (let alone developing) their understanding of a
particular point may well be in the unforgiving setting of the examination room.
Is it, therefore, little wonder that students regularty report that studying using a
clinic model is the best thing they have done so far at law school?**

The clinical approach to study also encourages students to engage in
reflection and to give and receive feedback at regular intervals throughout a
given clinic module. Staff and students in law clinics are used to analysing their
experiences and sharing their views.

Whilst we maintain that this is evidence of value we accept that as it
originates from the participants that it is subjective. However, the frequency and
consistency of responses does suggest credibility.

In 1995 a small, and until now unpublished, study was oms.:mn_ out at the
Sheffield Hallam clinic.” It looked at 3 different cohorts of students across 3
years of study — those that took the clinic option in year 2 or 3 of their law
degree, those that did not chose to take the clinic and those that wanted to take
the elective but were not selected.”® The study looked at the first year results of
the students (where clinic is not studied) and then compared the academic
performances of each grouping in the following 2 years. In summary the study

found:

Cruickshank. Problem-based Learning in Legal Education in Webb and Maughan (eds), TEACHING
LAWYERS' SKILLS {1996). A useful comparative contribution can be found in Giddings. Clinecal
Legal Education in Australia: A Historical Perspective, 3 WCLE 7 (2003).

Chapter 2, Professionalism: Ethics And Values. supra n. 51, Noone and Dickson, Teaching Towards
A New Professionalisin: Challenging Law Students to Become Ethical Lawyers in 127 LEGAL ETHICS
Qoo -

For one student who shall remain nameless it was apparently the best thing ro had cver done.
Cracknell er af, WHAT IS THE CLINIC WORTH? {1995).

At the time of the study the clinic elective was limited to 24 students. The clective was always
substantially oversubseribed withgin excess of 50 students applying to take part. In order-to va
transparent and fair the clinic students were selected by ballot,
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* that students who opted to take the clinic elective in Emm:. final year
marginally out-performed the final year mﬁcn_nm:m who did not - this
could, in part, be explained by the fact Emm clinic students tended to
score highly in the clinic elective (the clinic module was moderated
both internally and externally and the high marks returned were found
to be justified). )

e the performances of students who took the n::.wn elective mz.‘wmm_..w

. significantly outperformed those students who did not, when in their
final year of study — the difference was approximately one grade.

e when broken down into individual modules the clinic students
showed significant improvement in academic performance ~when
studying land law (a final year and, by 3@:520:. a :oﬁo._.:.u:m_%
difficult subject) compared with those who did not do the clinic. A
significant amount of the clinic workload was housing cases.

+ interestingly, those students who wanted to Qo clinic but who were
not selected to do so marginally under-performed compared with
students who did not do clinic and whe did not chose to do so and
significantly under-performed compared with the clinic students.

We accept that the study was probably too small to be statistically
significant (just 24 clinic students in any one %mm&.m:m we also concede that
many factors could be used to explain the results ~ including the fact that one
might expect a general improvement in grades as mEQa:.G move through their
studies (on the basis that they become more proficient n_omzm more of the same).
The study also did not track students’ progress cmv‘ouﬁ 6@: ::ao..mqmacm.na study.
It would be interesting to find out whether the ﬁ.u__::.u students continued to
improve in their theoretical understanding and in their skills base.

The results, however, dated and qualified are, we m:mmmm.r.<m_:m¢_o to the
extent that they show the quality of work produced by tlinic students and
implicitly the value of a ¢linical methodology as part of the overall approach to
learning and teaching in the law school.

So how does this tie in with the TFR, day one outcomes and .:._m
requirements of students, law schools, clients, the legal profession and various
other interested parties? Without repeating the aﬁdmsam of the RF@E
stakeholders each appears to want a level of understanding of w:wi_oama, w_n:m
and values that enables professional standards to be met and clients’/students
goals to be achieved, in an economically and socially realistic context.

Does current law school practice achieve this? Ummooz:.:: with the current
legal education system in England and Wales suggest otherwise. A nm=Qm_.nrm3m
of the TFR is that the requisite outcomes may be achieved Hr.‘.ﬁ.u:.m: a variety of
possible routes. Those that support this break with the current rigid n_cm:mo.m:.o:
requirements see the outcomes approach as a way of g.ammw_:m m.mw.om uwmwn:v:e.m
courses and high costs. Those against see the dangers in a possible crammer
mentality and a threat to standards if outcomes are assessed at a fixed paint,
Those involved in clinical legal gducation make the point that the methodology
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used directly addresses the outcomes sought and the practical context in which
the clinic operates. Clinic would have its place in the existing structure and in
one likely to result from the TFR.

The attitude of law schools in the UK and abroad has, we suggest, changed
noticeably over the past 5 years, There is now a much wider appreciation of a

2003, according to the Solicitors’ Pro Bono Group, just over 25% of law schools
in the UK offered pro bono clinics {with a further 25% intending to do 50).”" By
: 2006 .this number had mare than doubled with 53% involved in pro bono
; activity, a further 12% intending to get involved 'within a year and another §%
thinking about doing s0.%® If those numbers came to fruition over 60 law schools
in the UK would have pro bono clinics. That is likely to have significant
implications in terms of .educational provision and impact on iegal service
delivery. This brings us to two consequential issues:

e

"

e if clinics are 10 expand what will be the likely cost to set up and run
them, and

. * what are the implications of law schools becoming involved as legal
; service providers?

V1 THE COST OF CLINIC
There are considerable differences between university clinic programmes in

school, shared with other partners or paid for by participants themselves. Where
resources are needed these may be in cash or kind (law firms will often donate
staff time to help with supervision or administration). Funding may come from,
specific grants (for example teaching innovation montes from the Higher
Education Funding Council in England), from Legal Service Commission
contracts, from the lottery funds, from commercial sponsors or through
charitable foundations. There are contrasting benefits and challenges in securing
monies from ‘hard’ (that is internal) and ‘soft’ (external) sources.

Set out below is a full-cost ‘budget’. It is based on the minimum resource
base to provide for a professional service™ and is designed to accommodate 100
law students and serve 50 clients in the academic year. It should be used for

“"Whitman and Akolo, A SURVEY OF PRO BONQ AT LAW ScHOOLS AND UNIVERSITIES; SPBG (2003). .

"Grimes and Musgrove, LAW WORKS STUDENTS PROJECT PRO BONO — 'THE NExT GENERATION
(2006).

Those interested in what is needed for a clinic to meet the professional practice requirements in

England and Wales might find the Mobes STANDARDS FOR LIVE-CLIENT CLINICS - A Clinical Legal

Education Orgarisation (CLEQ). document, useful.  Available from Philip Plowden,

philip.plowderEiiig dc uk. . . - , E

L
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illustrative purposes only for many of the costs listed in it might be dealt with
other than by a cash reserve.*

Example of clinic budget

Objective — to run an in-house legal advice clinic at a uriversity for 2nd and 3rd-year
LLB students
ltem Cost

Professionally qualified supervisor(s) (1.0 fte (full

time equivalent)) with 25% on-cost £40.000
Part time administrator (0.5 fie) with 25% on-costs
£12,000
Overheads (light, heat, [T, stationary, phone. ) .
" publicity practising certificate(s) < £4.000
Taotal : £56.000

This budget does not include a costing for _u_.oamm.nm. In our mx_uoln:nm. 5.@
least problematic part of setting up a clinic is finding suitable rooms. Often this is
one resource the law school will readily provide and if needs be a tutor’s room
can be used {providing client confidentiality can be preserved). If the law wns.oo_
has no accommodation it may be possible to use premises in the community.
Also we have not included the expense of indemnity insurance. Again our
experience is that this can be agreed at no cost — waimmzm.Em law schools
insurers of the existence of the scheme and giving an undertaking not to :mna_a
clients’ money and to ensure that all work is professionally supervised wmﬁ._mma
most insurers. If professional indemnity cover has to be paid for the cost in the
UK is typically £2-3,000 a year. B

By way of contrast a ‘full-bloodied’ clinica! experience can cw nvﬁmmsna
beyond the confines of an in-house legal advice centre. It may be a clinic run in
partnership with another advice group. It may be a placement with an existing
legal service provider such as a law centre. It could be on a Streetlaw programme
where students under supervision become interactive law feachers themselves
and teach others about rights and responsibilities. Where the clinical mo:.e.:x falls
‘short of full representation the degree of supervision _.mnc:.n.a is anm:nm:%
reduced making the experience less resource intensive although, if _uqOmowm_o=m__.%
delivered no less valuable a leamning experience and no less important a public
service. For a description of a wide range of different clinical models one may

look at the UKCLE report.®'

* For those inlerested in different clinic models (many of which can be delivered from a significantly
reduced cost base) we suggest Brayne and Grimes, MAPPING BEST PRACTICE (N CLINICAL LEGAL
EDUCATION, UKCLE (2005) available at: www.probonouk.net and www. warwick.ac.uk (follow link
lor UKCLE).

“ fhid. .
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VIL. THE WAY FORWARD

In England and Wales we are at a crossroads for legal education provision.
There are now epportunities to reshape what we want from our lawyers and how
to get it.

As is often the case the will for interfering with the status quo may be weak,
Few relish change. There is, however, a strong case to be made for dismantling,
at least in part, what we currently have. The artificial distinction between the so-
called ‘academic” and ‘vocational® stages is at best unhelpful. The progress from
here to an apprenticeship may address the need for work-based opportunities but
as research has shown the actual qualitative experience of trainee lawyers varies
considerably.® It surely makes sense to link the stapes so that students gain the
theoretical and practical insights in a planned way throughout their legal
education rather than co-incidentally and at certain points. Reliance on an end-
point bar examination (as has been suggested in the TFR) hardly supports the
concept of life-long learning and suggests that education is in danger of being
seen as a product rather than a process.

Clinical legal education offers something regardless of one’s views on the
TFR:
= it is a holistic approach to study

= it deals directly with the letter of the law, the processes associated
with the law, with the skills that lawyers have to be able to use and
with the professional standards lawyers are expected to conform to

it operates in the context of real-life where problems need workable
solutiéns rather than technical answers '

= it can complement more traditionai means of learning especially
where material from clinics is fed back into the curriculum. Why
create fictitious material for examination and discussion when
(subject to respecting confidentiality, of course) there is a wealth of
real casework just waiting to be used

(if you accept the research findings in this paper and the comments of
Jjust about every clinic student) it is a highly effective teaching and
leaming methodology

As we have seen clinic does come at a cost. Whilst there are many ways to
address the resource issue one change would make clinic possible at every law
school that wished to do so. If the UK's university principal funders were to
accept that law is not a subject that can (or ought) to be studied in the vacuum of
the lecture theatre the banding of law students could be altered. A shift in
banding to put law students on a par with those studying geography (based on the
rationale that both need to do ‘field work’ as an integral part of their studies), for
example, would generate sufficient funds to enable every university to set up a
clinic. Across the UK we-are looking at no more than £5 million to make that

* De Grool, PRODUCING A COMPETENT LAWYER, Center for Legal Education {1995). .
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possible. Such a move could be limited to those law schools willing to set up
clinics, which on current figures would cost no more than £3million. If law
students were banded as medical students, we could begin to talk of law schools
equivalent to the best teaching hospitals, with the prospeft of fundamentally
changing the base for public legal service provision, especially in conjunction
with those that oversee public funding provision for legal services.

We appreciate that this line of argument may face opposition and indeed a
number of law schools in any event would not want to engage in clinical legal
education. There are, however, enough tried and tested examples of clinical
programmes both in the UK and further a-field to warrant serious consideration
of these suggestions.

In the end the TFR may come and go as reviews have before it® leaving the
legal profession little changed as a result, or as Mick Jagger once pouted, “We
may not get what we want but we might just get what we need.” However, if
we do not engage at this stage in the debate on how we are going to ensure that
we do get the lawyers we want or need, it seems inevitable that we will lose the
opportunity to make lasting changes. We suggest that clinics are a ‘win/win’
situation. If adequately funded and professionally supervised students, clients,
the profession and a range of other stakeholders stand to gain considerably. The
annual cost of enabling this to happen is in the long-term modest — about the
amount someone wins on the Lottery in the UK each week.

In composing the final draft of this paper we have tried to take on board the
experiences and comments of a wide range of teachers, practitioners and students
from both the civil and common law worlds. Their views were remarkably
similar even with the considerable cultural diversity represented, which
compounds our view that legal education — come what may — needs clinic.

“* See, for example. Ormrod, REPORT OF THE ROYAL COMMISSION ON LEGAL SERVICES, Vol. I Cmnd.
7648 (London HMSQ) (1971} and Benson, REPORT OF THE COMMITETEE ON LEGAL EDUCATION,

Cmnd 4595 (London HMSO) (1979). T

* Jagger and Richards. You Can't Afways Get What You Want, the song from Decca (1969).
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AUSTRALIA’S INITIATIVES TO REALISE THE OBJECTIVES
OF THE CONVENTION ON BIOLOGICAL DIVERSITY

Kamal Puri’
L INTRODUCTION!

The preservation, protection and sustainable use of genetic resources
including traditional knowledge, innovations and practices of indigenous peoples
are of key significance 1o all humanity. The sustainable and responsible use of
genetic resources plays a critical role in our health care, food security, culture,
religion, identity, environment, sustainable development and trade.

However, this valuable asset is at risk in many parts of the world. It is

frequently claimed that biological diversity and traditional knowledge are
appropriated and worse patented by commerciat raiders who have scant regard to

-the long-term consequences and with few or none of the benefits being shared

with the legitimate stakeholders. It is further alleged that either no agreements
are entered into with the traditional owners or such agreements do not fulfil the
Convention on Biological Diversity’s (CBD) criteria of prior informed consent
and sharing benefits fairly and equitably.

How can the cultural and intellectual property rights of the holders of such
rights be protected when, say medicinal knowledge, is used, appropriated,
adapted, and patented by researchers and industry with the backing of a
commercial entity to create modern drugs?

The CBD brought genetic resources formally under national sovereignty. Its
three objectives are (i) conservation of biological diversity, (ii) sustainable use of
its components, and (iii) fair and equitable sharing of the benefits arising from
the use of genetic resources. The Convention calls for member nations to act on
these objectives. Further, it makes access to genetic resources subject to the prior
informed consent of the state. .

Is the prior informed consent of indigenous peoples and local communities a
legal requirement for use of genetic resources andfor associated traditional
knowledge? This paper does not intend to perpetuate the rhetoric of prior
informed consent, mutually agreed terms, self-determination, active protection of
cultural systems, and equitable benefit sharing. Instead, it attempts to deal with
this issue head on to examine the procedures that have been devised for gaining
prior informed consent. In this process, it examines the differences between the

* Dircctor. Inteltectual Property Commercialisation Unit,. Queenstand Department of Primary .
Industries & Fisheries, Professor of Law, Queensland University of Technology. Brisbane.’
Australia (Kamal Puri@dpi.qld.gov.au).

' This is a revised version of the paper that was first published as a monograph entitled, Accessing
Genetic Resources by Japanese Private industry under the Convention on Biological Diversity
Regime with Particular Reference to Australia, REPORT OF THE 2006 FY [NDUSTREAL PROPERTY
RESEARCH PROMOTION PROIECT, entrusted by the Japan Patent Office, Institute of Intellectual
Property, March 2007, The author would like to convey his sincere and grateful thanks to Japan’s
Institute of Intellectual Property for inviting him to undertake this research project.

S .
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. ior informed
t and the CBD concept of prior in
law concept of free consen
noEMM: It also comments on the interface between the CBD and the patent [aw.
consent.

covers the legislative developments in
econd part of the paper covers | 4 /
,:“.mm momvanmm_w\ in Queensland, dealing with access (o _zo_.om_nm_ resources.
>=m:.mmﬁ%:.w of Queensland, which is the richest state B.v_o_om_om_ _.mmw_:_.nawm_:
M:oqm:m has taken a lead role in laying down the _u_..So_n_om and v_\oﬁw cs__.Mm %q
w :m..:”m::.m access to biological material in a responsible and systematic way by
ac
i iodi Act, 2004,
enacting the Biodiscovery Act,
i 11. KEY TENETS OF THE CONVENTION ON BIOLOGICAL DIVERSITY

The expression “biodiversity” means the <m:mJ.\, n.umr“;..w. M”%ﬂwomanwﬂmwm_, LM
1986. It is a short form of, and synonymous w bio ocmow‘w,:m Oo:«..an:ou
Oo:e..mn:o: on Biological Diversity™ is amdocﬁ life on earth.
entered into force on December 29, 1993 : . - .

.>1:o_m 7 of the CBD defines “biological diversity™ to mean: . . .H

the variability among living oqmm:mm_.:.m from all moE.onM ﬂﬂmﬂ_wcwmgom_.omﬁwm
lia, tervestrial, marine and other wg:.m:.n moo@mnm.u:m and the :

. E._u_mxmw of which they are part; this includes diversity within species,

. com

between species and of ecosystems. . o .

,:wmoﬂommnm_ diversity” encompasses ?.o _.o_.m:na nonnnu_.a. WM..%“M.MWMMM
(the magnitude of genetic variability E:E:.mvmn_mmv and ecolog
zcacnnuom species in a community of oqmw:_w_dmu. . e ented

Until the CBD came into effect, Mm:aﬁmo. resources were generally 2ted &

L heritage of mankind” and their use for new products was largely
E.mn_m_mwﬂdmﬂo&:: scant regard to the communities m‘o_ﬁA eﬁ_mﬁ %a_EMM““Mm:MMmH
- j i i natural resources {often involvi
moMMMMMm“M.__M_wﬂwmm_wwo:ﬁﬂmﬂmwew_mwwm%:_.mmm:oa in no benefits flowing back to ::.w
indig . wle -

-y or community providing that materia o
noc:MMm such example is the in:-x:.oi.: antibiotic :m_.%ﬁraoq:zn:“vo MM”M_M:N,HMW
ivirally derived from a Philippine soil sample. Another examp  anti-
rejeatic U\n_ “Cyclosporin A,” which was developed from a soil fungus from
e resorve in N\S.m" is now Norway's Hardangarvidda National Park. E _.ooqm
MMWM&%MWMHM for Cyclosporin-based products amounted to US$1.2 billion.

Norway got no share in this.

! The full text Om,zya Co=<n“-.ﬂ_5wnmmWﬂwm_Mﬂ_n.“nnwmpmﬂ_wwﬂﬁuwﬂfww.mmmw..wwqm\oo:<n::o:\no:e&::o:‘.m_:::
! bﬂm“ﬂ%%ﬂw.ﬂ_ﬂﬂaﬁ Wumb.om”_mh mxao.cze.n Mnnama._w_w\wﬁ%ﬁwnmw%. aMM.\MmeM..,”ﬂ_.w._wwm.o_wwmﬂ._uc_n
! .w_#._wn%mﬁdw%wﬂmﬂc.wqm%»ﬂﬂ“ wwmmm_ﬂm awwwmwmvm .E the C.n_ A.uo:*.na_..nm on Environmert and
s _50 ,MMMMQ.O.W”.__“%MWMﬁﬁmnm_hﬁa.% m_wqumnm.mwwqm”.w%%ow“ﬂ M“_n_ﬁ,uo“_cw_uhmmmw _”_.E.n cn
" wsﬁ.wm_mwh_owmwwwmﬁwﬂmﬂwﬁwﬂmywﬂwwoz>r mzous_rmcom EM ﬁﬂoﬁﬁ M:M“,_u Hﬂ cessed o
_.z?_‘__,ﬁ{s‘.%r..mo<.uEEca._<nnmm.ae.mn_n:nw‘..mmnnmm‘..:nw.e:nﬁm;..:a_:m,. tml#n .

June 24, 2007. . -

en identificd,
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With the ratification of the CBD in 1993 came the end of the “common
heritage of mankind” doctrine. The CBD affirmed member nations' sovereign
rights over their natural biological resources, including genetic resources.” Under
the Convention, in return for facilitating access to biological material, member
nations are entitled to a fair and equitable share of the benefits that flow from the
commercial exploitation of those resources, This is the third of the three

objectives of the Convention and it has proved to be the most tricky 1o
implement.?

Nevertheless, member nations continue to place great significance on
finding a way to establish an international market in the commercialisation of
genetic resources under the CBD. This urgency is best understood by reference
to the economic value of biodiversity to industry. For example, in 1998 the value
of sales of pharmaceutical products derived from genetic resources alone was
USE75 billion - out of total sales of US$300 billion.” Most of these products
were developed from materials collected before the CBD came into force or
before member states began to implement the CBD’s regulatory frameworks,'®

iI1. BONN GUIDELINES

Although the CBD came into effect late in 1993, its provisions did not
become operational until the adoption of the Bonn Guidelines on Access to
Genetic Resources and the fair and equitable sharing of benefits arising out of
their utilization."' These were adopted by the Conference of the Parties (COP)"?
at its sixth meeting held in The Hague in April 2002.

The Bonn Guidelines are a most important step to assist all parties to prepare
access and benefit-sharing strategies, and to understand the steps involved in
gaining access to genetic resources and sharing benefits. However, as the title
indicates, they are guidelines of voluntary nature. Bonn Guidelines. therefore,

"See, Art. 3 of the CBD that relevantly states: “States have. in accordance with the Charter of the
United Nations and the principles of international law, the sovereign right to exploit their own
resources ...." This principle is reinforced by Ar. 151, which provides: “Recognizing the
sovereign rights of States over their natural resources, the autherity to determine aceess (o genelic
resources rests with the national governments and is subject to national legislation.” See, supra n.

*Ar. 1 of the CBD states the abjectives thus: “the conservation of biclogical. diversity, the
sustainable use of its components and the fair and equitable sharing of the benefits arising out of
the utifization of genetic resources.” See. supran. 2.

Y Supra n. 6 at 246-247.

" The CBD has made a considerable headway since coming into force in 1993 - 192 decistons have
been adopted, a strategic plan has been put in place and seven thematic work programs, covering
all the major ecosystems, have been formutated. See, the opening address by Mr. Ahmed Djoghiaf,
Executive Secretary of the CBD at the 8" COP in Curitiba, Brazil, March 20-31, 2006, available a1
_E_H\\iié.rmoa_.<.c_.m\aon...ano:nmm\nou\nou.cm.._o:'_ni_..nob-ow&_.nn.w&,. Accessed on June 24,
2007,

:><m=mEnE wzuu.fii._u,om?.oam\aoo...n:_u_mnm:osm\nca&ou:-m&m.n:.uah Accessed on June 24,
© 2007, . :

"* The Conference of the Parties or COP is the governing body of the -Convention, and advances,
implementation of the Convention through the decisions it takes ai its periodic meetings.

A E st aa et h e raem iyt a—— e ee fee imE omewm .
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lack legal enforcement, although they do camry considerable weight, at least in
the moral sense, because 180 countries unanimously adopted them,

One of the major contributions of the Bonn Guidelines is that they establish
a clear framework for accessing genetic resources to ensure fair and equitable
sharing of benefits. In particular, the Guidelines contain detailed and practical
information relating to procedures for obtaining prior informed consent.”

IV. AUSTRALIA'S RESPONSE TO THE CBD

Australia is classified as only one of 12 megadiverse countries and
Queensland is Australia’s richest State in terms of biodiversity."*

The Commonwealith Government of Australia ratified the CBD on  June 18,
1993. Australia is committed to conserving biodiversity, sustainable use of its
components and equitable sharing of benefits derived from its use. Australia has
also embraced the Bonn Guidelines. ' in doing so Australia distinguishes
between commercial and non-commercial scientific research. .

The Commonwealth of Australia enacted the Environment Protection and
Biodiversity Conservation Act, 1999 (EPBC Act).' The EPBC Act protects the
environment, particularly in matters of national significance. A significant
portion of Australia’s biodiversity is found on publicly owned lands or waters,
and is often represented within its system of protected areas. The EPBC Act
streamlines environmental assessment and approvals process, protects
biodiversity and integrates management of important natural and cuitural places.
The Act came into force on July 17, 2000, )

Australia’s pragmatic approach to implementing the CBD's Bonn
Guidelines is reflected in the national agreement entitled the Nationally
Consistent Approach for Access to and Utilisation of Australia’s Native Genetic
and Biochemical Resources (NCA)."

All nine Australian governments’® agreed to this policy on Octaber 11, 2002
to form the basis for Australia’s implementation of the Bonn Guidelines.

* These will be analysed below in the scction relating to prior informed consent.

* Foreword, Queensland Biodiversity Policy Framework: Sustaining our Natural Wealth, available
at http:/fwww.epa.qld.gov.aw/publications/p0 1072aa.pdf/Qld_biodiversity_framework.pdf
Accessed on June 24, 2007. Australia has a small population of over 20 million spread over a vast
centinent. Australia’s land mass and seas extend from the tropics to the Antarctic with more than 8
million square kilometres of land and a marine area of similar size, sec,
http://www.biodiv.org/doc/meetings/abs/abswg-03/information/abswg-03-inf-01-add| -eq.pdf.
Accessed on June 24, 2007, T

¥ Supra n. 11.

SAvailable at
http:rwww.frli.gov.aw/ComLaw/Legislation/ActCompilation .nsf/0/E169E8 1913EI9C6AC

A 25726B00ICTFA4/3file/EnvProtBioDivCons¥9 Vol l WD02.doc. Accessed on June 24,2007
""Available at rﬂﬁ..\\iii‘n_n?moﬂmgmoam<n_.m_.Q...unmnnnn..moanmmxsom\v:am_f:nnaﬁbn:...m‘ﬁn:,‘
Accessed on June 24, 2007, -
" Countries with federal structures of government stch as Australia face very specific challenges
when introducing national access laws. Australia’s nine governments comprise of six State, two
Temitory and federal government.
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. >F”mm.m:m s approach is m:maon.m by the needs of a federal structure, existing
international agreements, domestic legislation, the realities %f contemporary
scientific research and Austraiia’s market-based, developed economy which rm.m

a strong stakeholder voice in decision-making.

The important initiatives taken b i .
1 ¥y the Commonweaith of Australia’
ﬁnvﬂd:nnﬁ.om Environment and Heritage, as lead agency for the MM%
implementation, include the following: ’

() Playing a significant role in international negotiations feading to
the mun<a_o.v:~n.=ﬂ and adoption by the CBD of world's best
practice m:_mm:mmm for access to genetic resources;

(ii) Umﬁhovim a ._nm.w_ framework to manage access and use of
genetic resources in Commonwealth areas. This was introduced
by regulations under Section-301 of the EPBC Act;"

(ifi) Integrating mana i i
. gement of genetic resources into Australia’
National Biotechnology Strategy; and ' fraias

(iv) fo_._nm_._m with Australian State and g,ﬁ.n:od\ Governments and
with @Enq relevant Commonwealth departments and agencies to
establish a common approach to genetic resource management,

V. INDIGENOUS BIODIVERSITY KNOWLEDGE
It is important to recail that the Preamble to the CBD states, inter alia:

| _Wmnoms_wm:m the close .m:a traditional dependence of many indigenous and
ocal communities embodying traditional lifestyles on biological resources, and

diversity and the sustainable use of its components,

m.:nrmq.bran_mmovo:rmﬁw_u . ing subj
is matione] faercl requires each Contracting Party, subject to

respect, preserve and maintain knowledge, inncovations and practices of

such .xzoi._.mamo, innévations and practices and encourage the equitable -

sharing of ‘the benefits arisin ilizati
S . g from the utilizat
Imnovations and practices,?! ) ation of such knowledge,

1 Lo i -
Available ai ::v”\\g..mcm:__.nmz‘w:\w:\_nmmmxn__b\nc:mo_rmnc.anm_uoawaumm_... Accessed on June
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Evidence of prior informed consent and benefit sharing seems to be a key
requirement before giving permission to use biological resources.? However,
neither the CBD nor the Bonn Guidelines makes it clear whether the prior
informed consent of indigenous and local communities is a legal prerequisite for
use of genetic resources and/or associated traditional knowledge. There is,
therefore, some ambivalence as to how the intellectual property rights of the
holders of traditional knowledge should be protected when the scientific
community or a commercial entity produces a product, say a new drug.

The CBID’s doctrine of “prior informed consent” is of vital relevance in the
context of aboriginal peoples” vast resources of traditional knowledge because of
gross disparity in their capability to negotiate a benefit sharing agreement with
Research and Development and commercial entities. Regretiably, however,
examples abound across the globe of commercial exploitation of traditional,
indigenous knowledge which are totally devoid of prior informed consent, eg.
commercialisation of Smokebush's anti-HIV properties, Basmati rice, Neem,
Kava, to name a few. Few or none of the benefits has been shared with
traditional knowledge holders. ™ )

There is a common perception that in most cases knowledge of traditional
medicine originates in developing countries and is appropriated, adapted, utilised
and patented by scientists and industry in developed countries, with little or no
compensation to the custodians of this knowledge and without their prior
informed consent.

In recent years, the protection of iraditional knowledge, the innovations and
practices of indigenous and traditional medicine and the equitable sharing of
benefits have received increasing attention, and they are being discussed in many
international forums, e.g., WIPO and regional organisations such as the South
Pacific Communities (SPC).

A. Position in Australia

Australia’s aborigines have close association with biological diversity. In
order to achieve this, it is imperative that traditional knowledge is used with the
cooperation and express approval of the holders of that knowledge and on
mutually agreed terms which are judged as fair and equitable.

The NCA™ explicitly recognises the obligations set out in the National
Strategy for the Conservation of Australia's Biological Diversity. It ensures that
using traditional biological knowledge in scientific, commercial and public
domains proceeds only with the cooperation and control of the traditional owners

? Sec generally, B. Tobin, Certificates of Origin: A Role for IPR Regimes in Securing Prior
Informed Consent in I Mugabe er af (eds). ACCESS TO GENETIC RESOURCES: STRATEGIES FOR
SHARING BENERITS 329-340 (1997).

™ See generally, K. Puri. The Aboriginal Peoples of Austrafia in INTERET CULTUREL ET
MONDIALIALISATION 249 (2004} and /ndigenous Knowledge and Intelleciual Property Rights -
The Interface in P.N. Thomas & J. Servaes {eds). INTELLECTUAL PROPERTY. RIGHTS AND
COMMUNICATIONS IN ASIA; CONFLICTING TRADITIONS 116 (2006). s

* Nationally Consistent Approach for Access to and the Utilisation of Australia’s Native Genetic and
Biochemical Resources. Sce, supran. 17, :
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of that knowledge, and that collection and use of that knowledge results in social
mm.ﬂ_.wno:oﬁmo benefits to the traditional owners.

Accordingly, the NCA provides as a principle that povernments ensure that
the use of traditional knowledge is undertaken with the cooperation and approval
of the holders of that knowledge and on mutually agreed terms. In mn_mm:o:, the
NCA provides that any framework must be developed in consultation with
indigenous peoples.

Importantly, the State of Queensland has gone further than any other
Australian jurisdiction to ensure that benefits arising from biodiscovery flow on
to raditional knowledge holders. The Code of Ethical Practice for Biotechnology
in Queensland states;

Where in the course of biodiscovery and research we obtain and use
traditional knowledge from indigenous persons or communities, we will
negotiate reasonable benefit sharing arrangements with these persons and
communities.?*

During consultation on the Queenstand Biodiscovery Policy Discussion
Paper, some indigenous groups raised the issue of protecting traditional
knowledge using a system of law similar to the existing intellectual property
regime. Similar interest in the relationship of traditional knowledge to
intellectual property has resulted in the World Intellectual Property Organisation
(WIPQ) examining the interaction between genetic resources, traditional
knowledge and folklore with conventional intellectual property systems.

. VI SUSTAINABLE USE®

Ecologically sustainable development is “using, conserving and enhancing
the comimunity's resources so that ecological processes, on which life depends,
are maintained, and the total quality of iife, now and in the future, can be
increased.””” Ecologically sustainable use of natural resources means “use of the
natural resources within their capacity to sustain natural processes while
maintaining the life-support systems of nature and ensuring that the benefit of the
use to the present generation does not diminish the potential to meet the needs
and aspirations of future generations,

* Art. 11, available at .
:Hﬁuxxfg.mn_‘n“Q.mc<.m:\umaiad\<u\m:mm...83v_Enm\no:.n:c.mcmincnlag:.nm:..:n_ﬂ
7145. Accessed on June 24, 2007.
The concept of “sustainable use” was introduced in 1987 by the Brundtland Oc-n:..mmm...mo:. formally
called the World Commission on Environment and Development (WCED), named after its Chair
Gro Harlem Brundtland. The Commission. crealed in 1983, was charged with the task of
addressing growing concern "about the accelerating deterioration of the human environment and
natural resources and the consequences of that deterioration for ecconomic and social
mo<w_o?‘=n:n... In establishing the commission, the UN General Assembly recognised that
environmental problems were global in nature and determined that it was in the common interest
of all nations to establish policies for sustainable development.
See, National Strategy for Ecologicatly Sustainable Development, available at
w www.deh.gov.au/esd/national/nsesd/strategy.
m@m.cmz<_w07§mzq PROTECTION AND BIODIVERSITY CONSERVATION ACT. 1999 (Australia), supra
n . -

3
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Due to the rapid growth of world uon_.:m.zozu. conservation and sustainable
use of biological diversity have attdined critical importance to meet .Eo.mooa.
health and other omwaﬁzw_ needs. The Eﬂrwam and processes for the utilisation of
biodiversity in order to achieve sustainable use .noEn_ ._um .Gu\ ,means o
institutionalisation of knowledge backed up by appropriate legislation. :

in Japan the national strategy covers mo<@_._...3m:B_ measures relating to the
conservation of biological diversity and the sustainable use of its no:ﬁo:m:ﬁw.. In
addition, it- defines the direction for cooperation m:a. support for respective
entities such as local governments and private organisations in order to promote
the activities of these entities.*® : .

The sustainable use can mean different things to &w@.ﬁ: .ﬁmoﬂ_o. Under
the CBD, the sustainable use of the components of Eo_om_nm.,_ diversity appears
frequently in the text of the Convention. Article 2 provides the mo:oi._zm
definition of sustainable use: . o

" Sustainable use means the use of the components of Eo_om.mnm_ Q_Sw_..m:w in a
way and at a rate that does not lead to the long-term decline of .U_G.uom_omw
diversity, thereby Emm:SmE:muwm potential to meet the needs and aspirations o
present and future generations. . . . )

The expression “components of biological diversity” is not :mo_m defined.
However, Annex | of the Cenvention makes a threefold distinction cmﬂéomm
ecosystems and habitats, species and communities, and genomes and genes.
This schema is” often treated as identifying the three main components of
biological .diversity. As a result, sustainable use, as ::amﬂm.ﬁoon_ in .ﬁrmﬁno:ﬁmxﬁ of
the CBD, s about the use of ecosystems, species and genetic material.

.>nnoam:m to Jon M. Hutton and Nigel .ﬁmﬁ%w.i::mﬂ?& the a...w.m:mzo: om
“sustainable use” is significant for two reasons. Firstly, E.m words ‘i a way
and “af a rate” mainly encompass the search for biological sustainability in
order that species and ecosystems are m<m:mv_m. for use over a long-term,
Secondly, the definition is not confined to any particular form of use, but rather

" There i ngruence in policies and laws at all levels of governance. .

i .__;__“nmﬁmﬁw% azanMMMrmevowq cﬂomx THE CONVENTION ON m_o_bo._gr O_<mxm3<.. mnﬁw :o_\
Measures for Conservation and Sustainable [se, .Q..mt.nn 3, _.S:..:mnq of the wm_m_f_.w:_.: .
CGovernment of Japan, 1997 available at éi.n:ﬂmc..uu..n:\:m—c_.né_oa_<:.,::.no_:a:G . .E.:w.. s

*See, Jon Hutton, WHAT SUSTAINABLE USE IS, AND WHAT [T Is NOT, Africa Conservation Foru

(2005), available at  http://www.africanconservation.org/dcforum/DCForumiD2 [/] ao‘:ﬁ‘ﬂ‘_. ‘

Accessed on June 24, 2007 o ] ] .

P Art. 10 (a) 1o (¢) of the CBD imposes certain generai obligations concerning the sustainable use of
biclogical diversity. . )

» _W_M_.:nm.w U*n_nmo_._.Qﬁa:w..ﬂmv.. Concepts in the CBD's Sustainable Use Goal and .MH&.thhm__hm
Sustainable  Use Indicator Warkshop, 16-17 ..u::wJ... 2006, m<w__mW_M Mooﬂ
hitp://www.tucn org/themes/ssc/susg/docs/ Dicksondkeyconcepts.pdf. Accessed on Junc 24, h.

M UNEP Countdown 2010, Introduction to Sustainable Use.. Issue mb,qmn.. Modules .\,e.,. ﬁa}w...mm
implementation of Biodiversity Convention, available at hitp://svs-unepibmdb.net/?q=node/275.
Accessed on Junc 24, 2007. . ) -

* Jon Hutton and Nigel Leader-Williams, Sustainable Use and Incentive-driven ﬁ.o:.qm_\ca:o%__.
Realigning Humans and Conservation Interests, 37 ORYX: THE INTERNATIONAL JOURNAL
CONSERVATION 2 at 216 (2003). :
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embraces all forms of use. Consequently, the CBD considers that sustainable use
is about managing any use of wild species and ecosystems so that it falls within
biologically sustainable limits. It is suggested that the definition neutralises three
common confusions about sustainable use, namely, that it is only about
consumptive use, that it necessarily involves local communities, and that it is
necessarily about creating incentives and turning use into a conservation too] 3

VII. WHAT IS PRIOR INFORMED CONSENT?

Prior informed consent is a process. The State, private owners, or local and
indigenous communities, as appropriate, after having received the requisite
information, consent to allow access to their biclogical resources or associated
intangible components under mutually agreed conditions.’

The concept of prior informed consent emanates from Article 15.5 of the
CBD, which provides:

Access 1o genetic resources shall be subject to prior informed consent of the
Contracting Party providing such resources. . %%

Further, Article 15.7 introduces the allied concept of fair and equitable
sharing of the results of R&D and the benefits arising from the commercial and

o&m«:mnmowmgm:nwomoﬁonmS:r the Contracting Party that has provided such
resources.*? B

Researchers and commercial entities desirous of accessing the knowledge of
indigenous peoples or a local community must, therefore, previously seek
approval of the knowledge holders or owners and pay for it. In order to authorise
access, enough information should be provided to indigenous communities about
the ‘purposes, risks and implications of the activities that are intended to be
carried out.

Authorisation for research is different from authorization for commercial *
exploitation. For the former, prior informed consent is required, for the latter, in
addition to prior informed consent, a licensing agreement must also be

obtained.*®
A. Two Questions

The concept of “prior informed consent” raises two tricky questions: what
constitutes “informed” consent and whose consent the above CBD’s provisions
envisage? : .

J.G. Robinson, Evolving Understanding of Sustainable Use in H.A. van der Linde and H.M.
Danskin (eds), ENHANCING SUSTAINABILITY: RESOURCES FOR GUR FUTURE 3-6 (1998) cited in
Jon Hutton and Nigel Leader-Williams, supra n. 31 at 216,

M. Umafla, 4 Sui Generis System for Protecting Traditional Knowledge Under the CBD: The
Qfficial  Position of the Governiment of Costa Rica at 213-214, availabiec at
httpi/Avww.unctad.org/en/docs/ditcted | 0_en.pdf. Accessed on-June 24, 2007.

*See, supran. 2.

" Ibid. ]

See. AM. Pacon, The Peruvian Proposal for Protection of Traditional Knowledge at 177

L

* __available at :nnw.?;g‘czn.mn_,oﬁ\nm&onm\&_nﬁn_clnn._oo_h Accessed on June 24, 2007,
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As regards the second question, a strict reading of the CBD provisions
suggests that it is the “Contracting Party” whose consent is counted on, which
means the consent of the member state. However, that is unlikely to be the intent
of the provisions because there is no apparent need to provide the extra safeguard
of “informed” consent to a contracting member state. The latter is presumably
well informed and well resourced to obtain independent legal advice before
giving out consent. In stark contrast to the indigenous and local communities,
member states do not hold the position of a party with weaker bargaining
position. As regards the indigenous and local communmities, there is a great
disparity in their capacity to negotiate an agreement to share benefits on mutually
agreed terms. It is because of this ambivalence that there is frequent reference
made to- the consent of holders/owners of genetic resources and associated
traditional knowledge. The Australian and Queensland legislation discussed in
this paper are important examples of removing this ambivalence. It is submitted
that there is an urgent need for this issue to be clarified worldwide.

It is probably because of this uncertainty that the coneept of “prior informed
consent” has not been analyzed effectively in academic writings "and
international fora. Nor has it achieved its intended, albeit unarticulated, purpose.
Unfortunately, the WTQO’s Trade-related Aspects of Intellectual Property Rights
(TRIPS)* Agreement is silent on this subject. It is not surprising, therefore, that
developing countries are frequently putting forward proposals to introduce a
requirement in patent applications regarding disclosure of the source of origin of
genetic tesources and traditional knowledge as well as evidence of prior
informed consent and benefit sharing.

.The concept has three constituents that are independent of each other, viz,,
“prior”, “informed™ and *consent.” The word “prior” entails two things: (i) the
informed consent must be obtained before the genetic resources are collected and
used; and (ii) the consent must be recorded in writing.

The CBD does not make an explicit reference to the writing requirement
through a legislative oversight. Otherwise, it will be most difficult, if not
impossible, to prove that the consent was informed without there being a written
record. A written record should be about the purpose, risks and implications of
the R&D and commercialisation activity that is intended to be carried out by the
entity seeking consent.

B. Informed Consent v. Free Consent under Contract Law

The doctrine of informed consent should be distinguished from the general
doctrine of contractual free consent, which applies to agreements. The consent
standard in a contract is only that the person understands, in general terms, the
nature of and purpose of the intended transaction and the consent is not affected
by any of the vitiating factors, viz., coercion, undue influence, fraud, mistake,
and misrepresentation.

* Available at ::?:5;.1..fﬁo.oﬁ\a:w_.mEnQn.m.!n___nmp_..rnhq._:vm.n“.on. Accessed.on June 24, 2007.
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In the case of informed consent, however, a higher standard of consent is
intended. Otherwise, the qualifier “informed” would be meaningless. To satisfy
the existence of informed consent, causation must be shown-—that, had the party
been made aware of the risk, they would not have proceeded with the transaction.

Informed consent envisions that the consent is based upon a full and
noﬁv_oﬁn appreciation and understanding of the facts and implications of an
action. The party giving consent not only needs to have all of their faculties
intact, but must also be thoroughly conversant with all the pros and cons of the
c.cmmsmmw deal. Unlike a normal commercial-contractual scenario, where many
times consent  may be implied within the usual subtleties of human
communication, rather than having explicitly negotiated verbal or written
consent, “informed” consent entails an obligation to explain the transaction in the
most explicable manner.

The doctrine of “informed” consent is analogous to professional negligence
and strict liabiiity prescribing that all significant risks must be &mn_Omon_uB well
as risks that would be of particular relevance to the party whose consent is being
sought. This approach combines an objective (the reasonable person) and
subjective (this particular party) approach.

Informed consent is thus the process by which a fully informed stakeholder
can participate in choices about their ownership of biological material, It
originates from the legal and ethical rights a stakeholder has to direct what
happens to the biodiversity and from the ethical duty of the entity seeking
consent to convey fuil consequences of R&D and eventual commercialisation. -

. C. Important elements of Informed Consent
Informed consent normally includes a discussion of the following elements:
. Nature of the decision or procedure;
. Reasonable alternatives to the proposed involvement:

. Relevant risks, benefits, and uncertainties related to-each
altemnative;

- Assessment of consent giver’s understanding; and
. Acceptance of the involvement by the party giving consent,

In order for the consent to be valid, the party giving consent must be
considered competent to make the decision at hand and the consent must be
voluntary. It is easy for coercive situations to arise when m:&mmzo:.m. people are
involved. The latter often feel powerless and vulnerable.

Voluntary consent can be ensured if the entity seeking consent makes it clear
that the indigenous holders of traditional knowledge are participating in a
decision, not merely signing on the dotted lines. With this understanding, the
informed consent process should be seen as an invitation to.them to vmnmn%m_ﬁn in
their cultural care decisions, The researchers and coinmercial entities are also
generally obligated to provide a recommendation and share their reasonine
process with the indigenous people. Comprehension on the part of the latter m_.
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equally as important as the information provided. Oonmonzn::u.r the discussion
should be carried on in layperson's terms and the indigenous party’s
understanding should be assessed along the way.

D. What should an agreement exuding prior informed consent contain?

Section 36 of the Bonn Guidelines specifies in sufficient detail the
information necessary for the competent authority to determine irn.ﬁ:m,. access to
a Wm:mmm:nmmocqom. should be mamzﬁma.t However, as stated EnSmEm_.% n this
paper, this structure is more suitable where the party whose “prior informed
consent” is being sought is a non-government _uo&hm e.g., owner/holders of
genetic resources and associated traditional knowledge.™

It is encouraging to note an explicit reference to indigenous and local
communities in the consultation process.® Unfortunately, however, the Bonn
Guidelines stop short of providing that any access granted without the indigenous
and local communities” consent would be deemed invalid and in breach of the
principle of and requirement for prior informed consent.

VIII. DISCLOSURE OF SOURCE OF ORIGIN IN PATENT APPLICATIONS

At present, there is no requirement in many industrialised :m._:ozw {e.g.,
Japan) for patent applications to disclose the source of origin c.w genetic resources
and traditional knowledge used in the invention. The situation is nxmno.q_u.mﬁmm
because Japan,* like the US* does not recognise undocumented traditional
knowledge in another country as prior art. This has the consequence of Bm_c:m.:
possible in these countries to reformulate the relevant n.mn:.:o:m_ x:aiﬁmmqmm in
the sense of presenting it in a more “scientific” way and obtaining a patent.

2 See, supra n. 1.

! See, text following supra n. 35.

" See, for example, 5. 26 (d), the BONN GUIDELINES, supra n. 11. ‘ . B

529 of Japan’s PATENT LAw (Law No. 121 of April 13, 1959, as amended) entitled, “Patentability
of Inventions™ relevantly states: ] ) ]
{Any person who has made an invention which is industrially applicable may obtain a patent
therefor, except in the case of the foilowing inventions: ) o
(iYinventions which were publicly known in Japan prior to the filing of the patent application;
(il)inventions which were publicly worked in Japan prior to tke filing of the patent mn_u__nw,:o:_,
(iii) Inventions which were described in a publication distributed in Japan or elsewhere prior to Em

filing of the patent application. . . ]

* See, 35 U.S. Code §102, entitled, “Conditions for patentability; novelty and toss of right to
patent” which relevanily states:
A person shall be entitled to a patent unless -

(a) the invention was known or used by others in this country, or patented or h.mmn!&m% in a printed ..
publication in this or a foreign country, before the invention thereof by the applicant tor patent. or - -

{b) the invention was patented or described in a prinfed h:o_:.n..n:o: in this or a foreign couniry of
in public use or on sale in this country, more than one year prior 1o the date of the application for
patent in the United States (emphasis supplicd). .

YG. Dutfield, Developing and Implementing National Systems for Protecting Traditional
Knowledge: Experiences in Selected Developing Countries in 5. Twarog & P. Kapoor (eds},
PROTECTING AND PROMOTING TRADITIONAL KNOWLEDGE SYSTEMS, NATIONAL EXPERIENCES
AND INTERNATIONAL DIMENSIONS 145 (2004), available at }

- hutpffwww.unctad.org/en/docssditeted 1 0_en.pdf. Accessed on June 24, 2007.
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A. The CBD and the TRIPS Agreement

The CBD recognises the sovereign right of nations over their biological
resources. On the other hand, the TRIPS Agreement treats intellectual property
rights as private rights. There is a need to harmonise the different approaches of
the CBD and TRIPS by extending the reach of Adicle 29 of the TRIPS
Agreement,*® which, in the case of patent applications, requires disclosure of
genetic resources and traditional knowledge used in inventions for which
intellectual property rights are claimed. This could help prevent inappropriate
patents and facilitate benefit sharing.*®

Initially, the focus has been on measures to prevent misappropriation of
waditional knowledge. To this end, developing countries have repeatedly sought
to amend the TRIPS Agreement so that applications for patents relating to either
biological materials or traditional knowledge would provide, as a condition to
acquiring patent rights: .

(a) Disclosure of the source and country of origin of the biological
resource and of the traditional knowledge used in the invention;

(b} Evidence of prior informed consent through approval of
authorities under the relevant national regimes; and

{c) Evidence of fair and equitable benefit sharing under the national
regime of the country of origin.

This would provide a legally binding defensive protection against
unwarranted patents based on misappropriation of genetic resources and
traditional knowledge, and would facilitate benefit sharing. it has also been
suggested that in the medium term, this could be complemented by other
measures, such as searchable databases of traditional knowledge in the public
domain to assist patent examiners in determining the existence of prior art.*®

B. The CBD and Disclosure of origin proposal
Article 16.5 of the CBD reads as follows:

5. The Contracting Parties, recognizing that patents and other intellectual
property rights may have an influence on the implementation of this Convention,

* Arn. 29 of the TRIPS Agreement provides: “Members shall require that an applicant for a patent
shall disclose the invention in a manner sufficiently clear and complete for the invention....” The
text of the TRIPS Agreement is available at .

http://www wio.orglenglish/tratop_eftrips_e/t_agm3_e.htm. Accessed on June 24, 2007.

* Note that the fifth Conference of the Parties (COP} 10 the CBD invited relevant international

organizations, including WIPQ, to analyse issues of intellectaal property rights, “including the

provision of information on the origin of genetic resources. if known, when submitting
applications for intellectual property rights, including patenis.”™ Available at
:»ﬁ\}g.Eo&Foqm\annmwmo:w...n_nnm:_rum_ux..‘_.:AuOv-om.w:.nuq_mm%..._.cuuo. Accessed on June 24,

2007.

For an in-depth analysis of this and related issues, see G. Dutfield, supra n. 47 at 141, See, A.

Kaushik. Protecting Traditional Knowledge, Innovations and Practices: The Indian Experience

where the author refers to the proposal by India to require patent applicants te disclose the source

of origin of the biological material utilised in their invention under the TRIPS Agreement and they .

should afso be required 1o obtain the prior informed consent of the couniry of origin. /d. at 86.

n
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shall cooperate in this regard subject to national legislation and international law
in order to ensure that such rights are supportive of and do not run counter to its
oEnnaﬁwm.:

It is unfortunate that despite various decisions made by the Oo:mo_.nﬂon of
the Parties (COP) to the CBD, there remains a disagreement as to how to ensure
that the CBD and the patent law operate in harmony with each other and the
patent law does not run counter to the objectives of the CBD, as mandated by
paragraph 5 of Article 16.

The COP has repeatedly stressed the need to ensure consistency in
implementing the CBD and the WTO Agreements, 52:&:@. the ,.—,W:um
Agreement, in order to promote increased mutual support and integration of
biological diversity concerns and the protection of intellectual property rights. In
Decision 1V/15, the COP specifically invited the WTO to consider how to
aclieve these objectives in light of Article 16, paragraph 5 of the CBD, taking
into account the planned review of Article 27.3 (b) in 1999 of the TRIPS
Agreement. Again, in Decision V/16 and in Decision V/26B, paragraph |, the
COP reaffirmed the importance of sui generis and other systems for protecting
the traditional knowledge of indigenous and locdl communities and ensuring the
equitable sharing of benefits arising from its use. The COP also requested that
the Executive Secretary transmit these decisions and its findings to the
secretariats of WTO and WIPO. Again, in Decision <\Nm.wv paragraph 2, the
COP invited the WTO to acknowledge relevant provisions of the CBD, to take
into account the fact that they are related to the provisions of the TRIPS
Agreement, and to explore this relationship further.”

IX. IMPORTANT DEVELOPMENTS IN QUEENSLAND, AUSTRALIA:
BIODISCOVERY ACT 2004
A. Meaning of "biodiscovery™

Biodiscovery is the search for active compounds in plants, animals and
micro-organisms that can be developed into commercial products. _wmon:mnoﬁ.mJ‘
involves the collection and screening of small quantities of living or dead native
biclogical material, including plants, algae, animals, fungi and micro organisms.

*' See, supran. 2. .
52 Séz. Note by the Executive Secretariat of the Convention on Biological Diversiny, supran. 47,
1 Available at hitp://www.findlaw.com.au/Legislation/docs/55412 pdf. Accessed on June 24, 2007,
- 8ee also, BIOLOGICAL RESOURCES ACT 2006 (Morthern Territory) whicl: came into wo..no. E:.:
* ~effect from February £4, 2007, The abject of the latter legislation is to facilitate bioprospecting in
the Northern Territory by promoting the conservation of biological resources and the nnonom_mm:m
sustainable use of those biological resources. Like the Queenstand statute, the NT Act establishes
an access regime in order to give certainty and minimise administrative cost for research and
commercial entities to engage in bioprospecting in the Territery. The Act establishes a contractual
framework for benefit-sharing agréements to be entered into between Eou_dmvnnﬁo.qm and resourees
access providers for the use of Territory™s biological resources 1o ensure the equitable sharing of
benefits arising from the use of those biological resources for biodiscovery. .O:n m_mzmmnmun
difference from the Queensland legislation is that the NT Act explicitly recognises the special
knowledge held by indigenous peoples about those biological resources.
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to identify bioactive compounds that may be used for commercial applications
such as pharmaceytitals and .Emmn:om%m.ﬂ

Biodiscovery activity denotes commercialisation of native biological
material or a product of biodiscovery research.>

B. Background to the Biodiscovery Act, 2004

The CBD requires countries to develop and implement strategies for the
conservation of biological diversity and the sustainable use of its components. In
2004, the State of Queensland enacted the Biodiscovery Act in order to fulfil its
responsibilitics under the CBD and to give legislative effect to those
responsibilities.

The law was passed to give effect to Article 15 to the extent it relates to
biological resources in Queensland.’® The system: established by the Act is in
accordance with Queensland’s obligations under Australia’s Nationally
Consistent Approach for Access to and the Ulilisation of Australia’s Native
Genetic and Biochemical Resources as adopted by the Natural Resources
Management Ministerial Councit on 11® October 200257

The Biodiscovery Act, 2004 together with the Code of Ethical Practice for
Biotechnology in Queensland™® ensures strong regulatory oversight within a clear
and inclusive process. The Act facilitates access to and the use of Queensland
biodiversity for biodiscovery by minimising duplication of regulation, while
ensuring consistency with Australia’s international obligations and providing a
model for a nationally consistent approach to biodiscovery regulation,®®

Prior to the 2004 Act, multiple appravals were required from multiple
agencies. Moreover, access to biological résources was not permitted for some
species or for particufar localities containing important genetic reservoirs of the
State’s biodiversity. Nor was there any legislative authority within the State to
require a commercial entity undertaking biodiscovery on native biological
resources sourced from Queensland to enter into a benefit sharing agreement.

The Act develops a streamlined and uniforin approach regarding access to
the Queensland's biological resources for biodiscovery, in a way that will benefit
State’s community, economy and environment. The need for new legislation

* See, http://www.epa.qld.gov.aw/ecoaccess/biodiscovery/. Accessed on June 24, 2007, Section 5 of
the COMPLIANCE CODE FOR TAKING NATIVE BIOLOGICAL MATERIAL UNDER A (OLLECTION ,
AUTHORITY {the Code} specifies what can be collected. Taxa that cannot be taken are listed as
restricted in Section 3.5 of the Code.

* “Biodiscovery research” involves the analysis of molecular, biochemical or genctic information
aboul native biological material for commercializing (i.e., using for gain) the material (Schedule to
the Act). -

*It may be recalled that Article 15 of CBD recognizes the sovercign rights of the States over their
natural resources and the States” authority to decide access to genetic resources, including the fair
and equitable sharing of benefiis gained from the access. See, supran. 2.

7 See, supran. 17. -

*8 Available at
:zﬁz_\g.ma.n__n.moFm_.._Emn_Eac?u\mEm:o-:u_mnnm.\ncnHnst:min:aln._n::.nm:.wanq 145,

Accessed on June 24, 2007,
* 8peech by Honourable Minister Tony McGrady extracted fram HANSARD, Tuesday, May 18, 2004,
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stemmed from the inconsistencies and inadequacies of existing laws governing
access to Queensland's significant and unique biodiversity.

C. Scope of the A¥t

The Act establishes an  administrative machinery to  regulate
comprehensively the collection of native biological material on all Queensland
land® and waters®' used for the purpose of biodiscovery. It establishes a
regulatory framework for identifying and using State native biological resources
in a sustainable™ way for biodiscovery. It also stipulates a contractual framework
for benefit sharing agreements to be entered into for the use of native biological
resources. The Act further creates a compliance code and collection protocols for
using native biological resources and ensures appropriate monitoring and
enforcement of compliance with the Act.

In contrast to the cognate federal law, viz., the Environment Protection and
Biodiversity Conservation Act 1999, the Queenstand Act does not apply to
collecting for biodiscovery on freehold lands (including indigenously owned land)
or scientific research for non-biodiscovery purposes.® These activities will
continue to be managed by other permit types under the Natire Conservation Act
1992 (Qld). The Biodiscovery Act, 2004 does not apply retrospectively.

D. Purposes of the Act
The main purposes of the Biodiscovery Act, 2004 (Queensland)} are to:

(i) provide sustainable access by commercial parties ® to minimal
quantities® of native biological resources in Queensland for biodiscovery;

(i) encourage the development of value added biodiscovery within the
State; .-

“ State land is all land in Queensland other than freehold land, free holding leases or land subject to a

native litle determination granting rights of exclusive possession. bt includes national parks, road
reserves and state forests. :

“ Queensland waters are all waters within the limits of the State or coastal waters including water _
reserves and marine parks,

2 “Sustainability” is not defined in the Schedule to the Act, but the concept has been derived from
the World Commission on Environment and Development’s Report entitled. OUR CoOMMON
FUTURE (1987}, also known as the BRUNDTLAND REPORT, where it was stated that “Sustainable
development is development that meets the needs of the present without compromising the ability
of future generations to meet their own needs.” See further,
hup-/fwww.oecdobserver.org/news/fullstory. php/aid/780/
Sustainable_development:_Our_comnion_future.html. Accessed on June 24,2007

“*See supran. 19.

** It is noteworthy that under the federal law, THE ENVIRONMENT PROTECTION AND BIGDIVERSITY
CONSERVATION ACT 1999, the property rights of the owners of indigencus owned land in federal
arcas are explicitly proiected. All benefits negoliated by them will be theirs - the federal
government will take none,

“* These are compendiously referred to in the Act as “biodiscovery entities” and include any
company, partnership, sole trader, institution or research organisation involved in biodiscovery
research or commerctralisation of native biotogical material. . .

™ Minimum quantity is defined in the Schedule to the Act as the minimum material -rcasonably
required for laboratory-based bjodiscovery research and which will cause no mere than a minor
impact on the biological diversity of the Statc land or water from which the material was taken.
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(iii) ensure that the State obtains 2 fair and equitable share in the benefits of
biodiscovery for the benefit of all persons in the State; and

(iv) enhance knowledge of the State's biological diversity, promoting
censervation and sustainable use of these resources.®’

The Act seeks to achieve the above purposes through the following two
means:
1. Permitting regime involving a single
Biodiscovery Collection Authority; and

2. Benefit sharing regime based on contractual
Benefit Sharing Agreements.

The Act requires any person. organisation or institute seeking to undertake
biodiscovery using native biological material sourced from State lands or waters
to agree to share any benefits with the State.

The Act does not alter any access rights of landowners or alter existing
intellectual property rights that may be generated in the course of biodiscovery,
The State will not be a party to. nor will it broker such agreements.

£. Collection Authority (Licence) to collect native biological material

The Act establishes a detailed procedure for granting a licence (referred to as
“collection authority”) to a commercial entity ® to collect and use native
biological material for biodiscovery purposes. The prescribed form should be
accompanied by the applicant’s proposed or approved biodiscovery plan and
should contain precise description of the type of material to be used together with
the peried for which the licence or collection authority is sought. The maximum
period for which a licence can be granted is three years. The Biodiscovery
Collection Authority is administered by the Environmental Protection Authority
(EPA). , ’

Upon the grant of a licence, a benefit sharing agrecment must be entered into
within a year with the State of Queensland through its Department of State
Development. If a benefit sharing agreement were not executed within that
period, the licence would lapse.®’

The licensee is not permiited to take any material unless a benefit sharing
agreement is in force. A licence cannot be transferred or renewed. It may,
however, be suspended, amended or cancelled. It is noteworthy that a licence
may be refused even if a benefit sharing agreement or approved biodiscovery
plan is in force concerning the material that is the subject matter of the
application. The Act also provides for the establishment of a Collection
Authority public register that is maintained by EPA.

67

5.3 (1), the BIODISCOVERY ACT, 2004 {Queensland)

“Entity” includes a persen and an unincorporated body, as defined in the ACTS INTERPRETATION
ACT, 1954 (Queensland). ‘

®$. 16, THE BIODISCOVERY ACT, 2004 (Queenstand),
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The licence applies across Queensland to all native biological material on all
land tenures. The licensed organisation has the right to exclusively use samples
collected for research and commercialisation, but does not give organisations an
exclusive right to a species or an area.

Biodiscovery entities are also expected to subscribe to the Code of Ethical
Practice for Biotechnology in Queensland.™ Registration under the Code is
currently voluntary for most private biodiscovery organisations.

F. Who can Apply for a Licence or Collection Authority?

Persons or corporations engaged in commercialisation of native biological
material or those involved in biodiscovery research,”’ or in the products of
biodiscovery research can apply for a licence. Licence holders and/or their agents
must be competent and possess the necessary certification, licences, training,
skills, experience, equipment and qualifications to collect biodiscovery material.
The holder of the licence and/or their agents may collect only from areas
specified in the licence. Further, applicants must have at least A$10 million
public liability insurance that is valid for biodiscovery collection in Queensland
for-the duration of the collection activities.

G. Identification of native biological material and giving of samples to State

The licensee must, as soon as practicable after collecting a sample of native
biological material, label that material and keep it appropriately labelled for the
full term of the licence. The label should be identified by the licence or
biodiscovery collection authority’s number, the date of collection, the scientific
classification of the material and the geographical location from which the
material was collected.

The intention behind this requirement is to establish a reliable tracking
system.” In addition, the Act requires lodgement of samples of the material with
the Queensland Museum (for animal material) or the Queenstand Herbarium (for
plant material) or another agency for other native biological material (e.g.,
microorganisms, ?zmc.d :

H. Benefit sharing agreement’”

The Queensland Department of State Development administers and executes
the benefit sharing arrangements and approves the biodiscovery plans required
by the Act. All benefit sharing agreements must include a Biodiscovery Plan
outlining the commercial entity’s approach to biodiscovery research and
commercialisation, protection of intellectual property, and benefits to be
delivered. Benefit sharing agreements are legally binding contracts with recourse
to the Queensland Courts if disputes were to arise.

™See, supran, 58.
" Biodiscovary research denotes the analysis of molecular, biochemical or genetic information about
, native biological material for commercialising the material.
1 .
$.29. -
™ 8¢ 30 and 31. Note there is another provision (s. 32) requiring submission of material disposal
reparts. . B .
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The Act includes provisions to manage failure to comply with reporting
requirements, including failure to report the results of biodiscovery research,
development and commercialisation activities undertaken. Under a benefit
sharing agreement with the State, the biodiscovery entity must comply with the
Code of Ethical Practice for Biotechnology in Queensland.”

Private land holders and determined native titleholders with rights of
exclusive possession may also negotiate benefit-sharing arrangements as part of
access arrangements, if desired. For collections on State land or in State waters,
an executed benefit sharing agreement is a trigger that activates a Biodiscovery
Collection Authority, enabling approved collection activities to commence.
Entities that already have an executed benefit sharing agreement with the State
are not required to renegotiate.

Before a benefit sharing agreement is entered into between a commercial
entity and the State, the former must get its biodiscovery plan approved by the
State in the prescribed manner, giving full details of the proposed activities and
the benefits of biodiscovery the entity reasonably considers it will provide to the
State under a benefit sharing agreement.”

The Act requires a Register of benefit sharing agreements containing names
of commercial entities, date, term and other particulars of the agreement, the
details of which may be made available to the public.

Commercial entities are obliged to keep records of results of biodiscovery
research and accounts necessary for working out monies payable to the State for
30 years after the record or document is created. This requirement also applies to
the entity’s successors and assigns.”” The 30-year period is included to reflect the
often long time lag between collection and initial research and development of a
viable product.

I How to apply for a Licence (or a Collection Authority)

A completed collection authority biodiscovery application ® should be
submitted to the Environmental Protection Authority (EPA) together with the
requisite information, including the proposed or approved biodiscovery plan.”
No fees are currently payable for making an application for a licence.

The Guidelines state that it takes up to 40 days to process an application,
during which time further information may be requested to finalise the
application. One of the major considerations in assessing the applications is-to

 Suprap. 72.

™ See, $..37 for details that the bicdiscovery plan must provide.

7S, 43.

™Available at
r:uu@iiihﬂmbE.mo<.mc€:2_.nm:c:m.._uo_awwmm.n_onxﬁo__nn:o__lmcﬁroln%.._umo&mco,\nqw.aon.
Accessed on June 24, 2007, .

" The guidelines for completing an application form for a collection authority (bicdiscovery) is
available at

:nﬁ..\}ge.oum.n_n.mofm:\v:c_mnm:.oam_ﬁo_mmmwm.uumnoav_n::m.rmnlmn_u:.nm:.onlnd:zlmon a_to
llection_authority_biodiversity pdf. Accessed on June 24, 2007. T
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ensure that the proposed collection activity for an_mnome\ are m:ﬂm_smcmm_ and
have only minor and inconsequential impact on the environment from which the
rnaterial is taken.

X. CONCLUSION AND RECOMMENDATIONS

Graining access to genetic resources is of particular .::ﬂnm" to Eoﬁmo._._:o._omw
and pharmaceutical companies, biological and taxonomic qmmmm_..n: organisations,
venture. capital and investment funds, conservation, EE environment groups.
Commercial entities in the developed world. with Em:.m%mnomn_ Snr.:oﬁomu\
have a strong interest in accessing genetic resources in harmony E_E .:_m
provisions of the CBD. As revealed by ﬂ.rm. Japan m._o_:ac.m:.w Association
survey,® private industry lacks clear appreciation of the .iou.r_:mm of the CBD
and the associated Bonn Guidelines. Nevertheless, the industry has a strong
desire to access genetic resources in an appropriate manner as per the letter and
spirit of the CBD.

Sustainable use entails sensible use of living or Eo_ommnm_. resources, such as
animals, plants, micro-organism, etc., that are omﬁm_u_m. of U.m:._m _.mv_wz_m:mn_ by
natural ecological cycles or sound management ﬁqmn:nmm in a relatively short
time provided they are not over-harvested. If biological resources are oosm::._ma
at a rate that exceeds their natural rate of replacement, ::.u, mﬂmsa._:m mEnx will
diminish and eventually run out. By means of both _:Q:mﬂ.._m:mmﬂ._o: wma
urbanisation, humanity’s great demand for natural resources especially ?oﬂm_ow_
resources and their large-scale exploitation and consumption rm.ﬁ resulted in the
weakening, deterioration and exhaustion of these resources. Besides, not only the
reduction in amount of the biological resources that are of nono.ﬁd.. vcﬁ the
diminution of their variety, which is vital for o<o_::.o=“ and for Em_:ﬂm_:_:.m the
life-sustaining systems of the biosphere, is alse causing cancern at both national
and international levels.?'

There is undoubtedly an urgent need for m.m:co::‘mm mazcmﬁ.mos and
awareness program covering the CBD, Bonn Guidelines and the _:ﬁa.ﬂmmoa
between the CBD and the patent law. It is 80033@5&@.& that national
symposiums should be organised annually in am&n_onma countries to debate the
issues and challenges facing the private industry in accessing genetic resources.
Consideration should also be given to reform the patent u.mi S.\ requiring
applicants to file a statutory declaration regarding the source of invention.

Education and public awareness programs on mzmﬂmmz.mzw use should be
implemented and more effective methods of communications should :c_w
developed between and among stakeholders and managers in order to ensure t m_
people are aware of the connectivity between different parts 9,..~.v._o_om_nmH
diversity, its relevance to human life, and the effects of uses. It is also importan

"' PROGRAM FOR THE PROMOTION OF ACCESS TO GENETIC RESOURCES BASED ON THE Ooz<mﬂdwﬂ
ON BloLoGicat DIVERSITY, REPORT (2004} {Unpublished report  compiled cz. the Jap
Bioindustry Association, March 2003). . . .

* Agenda m.“w.. Change 21, Convention on Binlogical Diversity. available at hip:/fwww.iisd.org/
rio+5/agenda/biodiversity. him#1op. Accessed on June 24, 2007.
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diversity, its relevance to human life, and the effects of uses. It is also important
to educate people on the relationship of sustainable use and the other two
objectives of the Convention.?? Ap important way to achieve sustainable use of
biological diversity would be to have in place effective means for
communications between all stakeholders, Such communications will also
facilitate availability of the best {(and new) information about the resource.

The CBD, therefore, provides for the adoption of economically and socially
sound incentive measures, such ag proper pricing of biological resources and the
use of tradable rights in their management. Such measures can be an effective
means of encouraging their conservation and sustainable use.® According to a
recent paper, * well-designed incentive programs to support biodiversity
conservation and the sustainable use of biological resources are important tools
on private property and can be supported by legislation when necessary. For
example, the Conservation Land Tax Incentive Program currently provides tax
relief to individual private landowners and non-profit charitable organizations
who agree 1o protect the significant natural heritage values of their properties.*®
In December 2004, the Ontario government announced that this incentive
program would be expanded to make additional categories of land eligible for the
tax exemption, Furthermore, the Managed Forest Tax Incentive Program (MFTIP)
encourages private landowners, through a reduction in property tax, to conserve
and manage their forest land sustainably. In December 2004, the Ontario
government also announced the establishment of a committee to provide advice
on a new assessment method (similar to the approach used for farmlands) for
application to forest properties enrolled in MFTIP *

©One of the major difficulties confronting private industry is the lack of 4
central agency and practical framework in order to access genetic diversity, The
situation is exacerbated when one takes into account the fact that the chance of a
new product based on natural genetic resources reaching the market is extremely
low: about 1 to 10,000 to 100,000 samples. Furthermore, the progression from
tresearch and development to _ommercialisation is often very expensive and
dilatory.

It is submitted that Queensland's Biodiscovery legislation Emr:m.ra options
for other jurisdictions, mcluding the Commonwealth of Australia, in the

*2The other two objectives are the conservation of biclogical diversity and the fair and equitable
sharing of benefits arising out of the use of genetic resources,

* ).G. Robinson, Using ‘Sustainable Use- Approaches to Conserve Exploited Poprlations in 1D,
Reynolds et al (eds), CONSERVATION OF EXPLOITED SPECIES 485-498 (2001 }, cited i Jon Mutton
and Nigel Leader-Williams supran. 31 ;1 216, .

MPROTECTING WHAT SUSTAINS Us: ONTARIO'S BIODIVERSITY STRATEGY 26 (2003), available at
:nﬂ“....,iii.:_:_..moc.o:.nm\:E_.\u:cm\E.oa?n_.wmQ\OWMIn:m:m:.ua».. Accessed on June 24, 2007
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to access biological material from a bounteous resource without having to
confront burdensome regulatory impediments such as cost, delay, uncertainty,
duplication and complexity.

*

LA FEMME FATALE: TOWARDS AN UNDERSTANDING AND
DEFENCE OF WOMEN OFFENDERS ;

Meera Kaura'
I. INTRODUCTION

The complex isste of “women's criminality” is less explored and perhaps
less understood in India. Empirical research conducted by Ahuja' in late 1960’
did spark a momentum that extinguished in a few decades. There is, at least,
some research conducted by sociologists, criminologists and psychologists.? But,
as one penetrates into the legal profession, there has been very minimal research
about women offenders.

This paper is an attempt to understand the cause(s) of women's criminality
and the nature of offences committed by them by reference to the existing
theories that explain anti social behaviour in women, some case law and
statistical information. The last part of this paper seeks to introduce the
psychological and/or social defences of ‘PMS Syndrome’, ‘battered women’,
‘diminished responsibility’, ‘learned helplessness’, and ‘cultural defence’ already
explored around the world.

II. THEORIES EXPLAINING WOMEN'S CRIMINALITY

Sociologists, psychologists and criminologists have provided various
theories explaining women's criminality. To begin with, many theorists explain it
by way of biological determination.’ The biological approach adopted by
Lombrose attempted to explain women's criminality against the backdrop of
men's ¢riminality. The crimes committed by men and their biological
constitiition served as the yardstick to measure women's criminality,*

Such 2 theory does not take into account the social, cuitural, political and
econemic factors, which result in women's criminality. Thus, it fails to answer
the questions pertaining to the cause(s) of such crime.’ Also, Lombroso did not

* Advocate, Delhi. LL.M., student, Faculty of Graduate and Post Doctoral Studies, University of
Ottawa, Canada. meerakaura@gmail.com

Ram Ahuja, FEMALE OFFENDERS [N INDIA (1969).

Ram Ahuja, Female Crime: A New Theoretical Perspective in Leelamma Devasia & V.V. Devasia
{eds), FEMALE CRIMINALS AND FEMALE VICTIMS: AN INDIAN PERSPECTIVE, 41 (1989). The author
tells about research conducted by scholars from Andhra Pradesh, Poona, Lucknow, Gorakhpir,
Jamia Milia and Banasthali Vidyapith, etc. .

Cesare Lombroso and William Ferrero, THE FEMALE OFFENDER (1993). See also, Cowie ef al.
DELINQUENCY IN GIRLS (1968). Most Indian studies on female criminality rely on these
deterministic theeries like, U.P, Singh et al, Extraversion, Newraticisin and Criminality, XLVI (2)
INDIAN JOURNAL OF SOCIAL WORK {1985):

Id. C. Lombrose. Lombroso found less degenerative physical characteristics among women than
men. According fo himr, women were biologically more primitive than men. He further classified

them as “born criminal” type, “occasional criminal,” “hysterical offender” and offender

committing “crimes of passion.” Though women were less likely to fall in the category of “bomn

criminal™ types than “occasional criminal,” but once they fell under the former category they were

worse than men. ’

See. W.I. Thomas, UNADIUSTED GiRL (1930). His theory, embraces socio-cultural, physiological ©
and psychological factors but ignares economic factors, Alse see. Otto Pellock, THE CRIMINALITY
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elaborate on the nature of offences committed by these women. It is imperative
te understand ‘what they did' in order to find out ‘why they did so'.

Otto Pollock biamed underreporting, loWer detection rates of female
offenders due to the 'masked' character of their criminality and leniency shown
by police and courts for the statistical low figures of crime committed by
women.® Women, according to him, were deceitful beings who attacked their
close relatives, such as children, husbands, family members, and lovers, etc.” His
reasoning turned a blind eye to the actual discrepancy between the crimes
committed by men and women.

Feminists argue that most of the criminological theories are androcentric,
that is, made by men on their own assumptions of social life.® These androcentric
theories fail to take into account a variety of factors underlying women's
criminality, such as young women fleeing abusive homes, nxv_wlm:n:._m domestic
abuse as adults,” physical and sexual abuse during childhood,'® broken homes or
family disruption,'' institutional rearing," lack of adequate planning for work, "
satisfactory employment. Research shows that a large portion of women's
criminality is connected to victimization, abuse, addiction to alcohol, or other
drugs and poverty.'*

OF WOMEN (1961). Though, both of them stressed on manozm.:na. of circumstantial m.nmo_.m. their
perception of women's criminality remained sexist and stereotypical. See, Frances Heidensohn,
The Deviance of Women: A Critigue and an Enquiry, 19 (2) BRITISH JOURNAL OF SOCIOLOGY
(1968) and Hoffman-Bustamente D., The Nanwe af Female ﬁlanh”:hb.o... 8 (N ._mmCmm OF
CRIMINOLGGY (1973), whe offer an explanation of women's criminality in terms of the social
differcntiation of gender roles. See. Freda Alder. SISTERS IN CRIME : THE RISE OF FHE NEW
FEMALE CRIMINAL (1975) and Freda Alder, The hieraction berween Wormen's Emancipaion and
Female Criminality: A Cross Cultural Perspective, 5 (2) INTERNATIONAL JOURNAL OF
CRIMINOLOGY AND PENOLOGY (1997}, who tried to explain women behaviour becotmning more
‘masculine’ with the women's emancipation: Dorie Klein. The Ltiology of Female Crime: 4 Ruview
of Literature in Susan K Datesman and Erank R. Scarpitti (eds). WOMEN, CRIME AND JUSTICE
(1973).

¢ Id Otlo Pollock

T lbid

* Michael D. Reisig er al. Assessing Recidivism Risk Across Female Pathways te Crime, 23 (3)
JUSTICE QUARTERLY 5 (2006); I BELKNAP, THE INVISIBLE WOMAN: GENDER, CRIME AND
JUSTICE (2001); M. Chesney-Lind. Girls' Crime and a Woman's Place: H..o.zn_.b.._. a Feminist Model
of Female Delinguency, 35 CRIME AND DELINQUENCY $-29 (1989). S. Simpson, Feminist Theory,
Crime and Justice, 27 CRIMINOLOGY 605-31 (1989). ‘

" Ib1d: Michael D. Reisig and K. Daly. Women's Pathways to Felony Courts: Feminist Theories of
Lawbreaking and Problems of Representation. 2 SOUTHERN CALIFORNIA REVIEW OF LAW AND
WOMEN'S STUDIES | [-32 (1992). ]

" Research shows that this affects a large proportion of women offenders and it also results in
recidivism. id K. Daly: D Hubbard and T.C. Prait, 4 Meta-Analysis of the Predictors of
Delinguency among Girls, 34 JOURNAL OF OFFENDER REHABILITATION 1-13 {2002): B. .Oin: and
B. Bloom, Profiling Women Prisoners: F. indings from National Surveys and a California Sample.
75 THE PRISON JOURNAL 1635-185 (1995); /d. at 5-8.

" Julic Messer et al. Precursors and Correlates of Criminal Behaviour in Women, 14 CRIMINAL
BEHAVIOUR AND MENTAL HEALTI 98 {2004).

"1 ar 9.

" thid. , -

"8 3. Covington, C reating Uendér Responsive Programs: The Next Step for Women's Services. 61
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Misra and Gautam assume that the problem of women's criminality is a
result of rapid transformation of the society from past tradition to modermity.’
This rapid transformation requires a great amount of adjustment from
individuals. It requires re-orientation and change of values in day today
interactions. This is true for most post- colonial nations where the discrepancy
between the cultural poals and institutional means leads to frustration and
aggression. The socio-cultural expectations from women continue to suppress
them while the new development agenda of 'women empowerment' leads to
frustration. Some of the crimes committed by women may be explained by this
very disjuncture of frustration aggression theory as propagated by Freud and
Dollard. According to this theory, frustration can explain aggression and other
defensive reactions, while its source may lie within the personality or in the
environment.

Some authors blame the premenstrual period for women's criminality. '
According to them, hormonal changes during this period cause irritation,
lethargy, depression and water retention, thus leading to ill temperament,
impatience, emotional derangement and viclent behaviour. Singh tries to explain
women's use of violence against their family members by blaming menstruation
cycle of women, clearly ignoring “multiple dynamics played in the household.”!”
This has the effect of reducing women's use of violence to a “momentary
reaction to their menstrual cycle,”'® thus ignoring her response to end a long
existing abuse by partner or a family member. Such a theory also fails to explain
the crimes committed by elderly mothers-in-law, who are not menstruating
anymore, and, who kill their daughters-in-law.'%

*One of the theories explaining women's criminality is that of increased
equality. of gender by Freda Alder 2° Thus, “when women are provided with
opportunities traditionally reserved for men, their attempts to gain equal status
will encompass both deviancy and conformity with community norms” 2!

In the same breath, some authors maintain that in countries where women
have higher social status and levels of education and are exposed to oppoertunities
to engage in the crimes that have traditionally been committed by men, they will

CORRECTIONS TODAY 85-87 (2001); supra n. 8, Michael D. Reisig at 5-8, ‘

" LS. Misrz and B.D.S. Gautam, Female Criminality - Causes and Consequenges, SOUVENIR
READINGS IN CRIMINOLOGY (1982). -

K. Dalton, THE MENSTRUAL CYCLE (1959): K. Daltor, The Premenstrual Syndrome, 48 (5) PrOC

ROy Soc Mop 337: 8. Singh and A, Singh, The Relationship between Premenstrual Tension and

Murder, INDIAN JOURNAL OF CRIMINOLOGY (1979).

" 1d S, Singh and A. Singh; Suvama Cherukurt, Women in Prison: Their Crimes, Punishment and
Indian Reality, Abstract of the Ph. D. Thesis, Depariment of Sociology. Anthropology and Social
Wark College of Arts and Sciences, Kansas State University, Manhattan, Kansas 16 (2003).

"™ J. Suvama Cherukuri,

" Ihid.

™ Supran. 5, Freda Alder.

*' Sukumar Bose and Kamal Mukherji, Female Criminality: 4 Psychological Analysis with Special
Emphasis on West Bengal Incidents in Leclamma Devasia, supra n. 2 at 85.
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be incarcerated at higher rates.”?® Thus, factors like lack of mn_:.nmnozu less
econgmic development, etc., that, we believe, give rise to criminality i India,
lead to an increased crime rate in developed countries. This should imply that ag
an economy develops, the nature of crimes committed by women would change.

It may be useful to look at Sutheriand's Differential >mm0nmmmo.: Theory,
which stresses upon the fact that criminal behaviour is learnt in Em interaction
with other persons.® It may be quite useful to explain delinquency in youth. But,
whether it would be uscful to explain crimes committed by some of the women
in the rural areas in India, who have little or no interaction with the outside
world, is a tricky question. It may be answered to some extent by Cohen's theory
of value orientation, where the individuals belonging to- lower class reject the
middle class values and participate in anti-social behaviour to deal with their
status issues,” or by radical theory propagated by Quinney, according to which,
women who become aware of the gender bias existing in monan are more likely
to indulge in crimes like robbery and burglary.” But, it does not necessarily
mean that all economically marginalized women or all women who become
aware of the gender bias resort to anti-social behaviour. To this, Cloward N.En_
Ohlin may have argued that it depends on availability of illegitimate opportunity,
i.e. the relationship between crime and opportunity for obtaining n_mm:m.a ﬁ..mmz.:m
by illegitimate means.>® Whereas Freud's understanding of women’s criminality
is based on 'penis envy' or 'masculinity complex'. Women who ::amamﬁ.mma and
overcome the 'penis envy' and internalize societal perceptions of mm:.ﬁ:;wq are
"normal' whereas those who don't are likely to engage in criminal behaviour.

Thus, no single theory can offer an explanation about women's criminality,
when the reasons of committing different crimes by different individuals
(women} are unique to the peculiar facts and circumstances of the case. :. may
offer us a general picture as to why women belonging to a vmamc_mﬁ
community/region are more likely to commit crimes, but it can never explain in
roto. A multidisciplinary approach is, thus, needed to understand 'crime’, s&oﬂrmm
cormmitted by men or women. ™ The coexistence of disciplines of psychology.”

22 Heather Heitfield and Rita I. Simon, Women in Prison: A Comparative Assessmeni, 53 GENDER
"ISSUES 58 (2002).

#E H. Sutherland and D.R. Cressey, PRINICPLES OF CRIMINOLOGY (1965).

* A, Cohen, DEVIANCE AND CONTROL (1966).

P R. Quinney, CLASS, STATE AND CRIME (1977).

*R. Cloward and L. Ohlin, DELINGUENCY AND OPPORTUNITY (1960).

¥ Supra n. 5, Dorie Klein. . .

I K.P. Krishna, Murderer and Her Victim in Leelamma Devasia, supra n. 2 at 108. The author
opines that the problem of women's involvement in heinous erimes fike murder should be analyzed
from a multidisciplinary angles. o S

¥ Some studics have focused on relationship between psychotism, neuroticism and criminality. For
exampte, R.A. Yadav, Women Who Kill. 3 INDIAN JOURNAL OF PSYCHOLOGY [21-23 (1979) w:m
A. Singh, Personality of Female Murderers, 9 (2} INDIAN JOURNAL OF CRIMINOLOGY :.mms.
supra 0. 17, Suvama Cherukuri 14-5. As Cherukursi nates, a mere umv_n_._o._om_om_ analysis S_.:EE
contextualising women's criminality can not explain many offences noBBEmm by women. It is not
a defeclive personatity syndrome or some ‘neurotic traits' that icads women into prostitution, but #t
has more to do with her cconomie marginalization.
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sociology, anthropology, etc., along with criminology may explain the cause of
women's criminality without decontextualizing it. Marxist analysis may further
reveal the plight of the twice-victimized women, explaining the impact of the
interplay between class relations and gender.’® With due respect, [ would like to
differ from some prominent scholars. who believe that women's criminality can
be explained in terms of “one broad theoretical context” whereas different
approaches may be needed to explain criminality amongst men.*' It is suggested
that the primary cause of women's criminality is Jamily maladjustiment and a
theoretical model, which focuses on ‘strength of character’, ‘role conflict’,
‘opportunity’ and ‘totality of situation’ in the family may be useful to explain
crime in women. Thus, a woman’s to get her husband's love, affection and
attention and in-laws” support and care, and has illicit relations with someone
else will lead to criminality. Further, it would depend on her strength of character
as to whether she would commit murder or whether she would commit suicide,
or elope with her lover or continue to live in that family.*® This patriarchal Indian
medel fails to consider crimes outside family, such as prostitution, pimping,
managing brothels under special laws, property and other offences under the
Indian Penal Code (IPC). A woman offender caught between the intersection of
home and the world comes across as a domestic product who would not have
committed offences if there was family adjustment after her marriage and/or if
she did not have another lover. However, in the latter situations, it may happen
that 2 woman may murder her husband if he discovers about her relationship.
In the alternative, she will have to face the wrath of her husband, who is more
likely to kill his wife or her lover.™ This behaviour is attributed more to societal
intolerance to ‘infidelity’ of women or her exercise of choice in choosing a
partner than family maladjustment. 1t reinforces the stereotypical image of
women as virtuous wives, daughters, sisters and mothers.

[tl. NATURE OF CRIME

Statistics are never the true indicators of crime, though they try to portray a
near to truth picture. However, they cannot be ignored altogether if one has to
understand the existing situation and the ongoing trends with respect to the
problem at hand. Crime in India® sets out some information pertaining to the
crimes committed by women. The percentage of crimes committed by women
under the IPC seems quite insignificant at a cursory glance, in comparison with

n

Id Suvarna Cherukuri at [7: See also. Frances Heidensobn (ed), GENDER AND JUSTICE: NEW

CONCEPTS AND APPROACHES 520 {2007).

M Supran. 2 at 52.

2 Ibid. : -

* See, for example. Sme. Mangalabai wio Vifaysingh Patil v. State of Maharashira, (2002) 104 Bom
LR 86. :

' This is a leading case where the husband killed his wife's lover and the lawyer proposed an
innovative approach of taking the defence of provocation. KA Nanavati v. State. AIR 1962 SC
605. There are numerous cases where the husbands have killed their wives or wives' lovers.

¥ National Crime Records Bureau, CRIME IN INDIA, Ministry of Home Afiairs, Delhi. -,
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that committed by men, i.e., 5.6% in 2003,” 5.8% in 2004,>” and 5.8% in 2005 %

It is interesting o note that, of these women offenders, 22.5% wormen are
arrested under the offence of cruelty by husband and relatives in 2005 ang
22.1% in 2004%; and, 22.4% women are arrested for causing dowry deaths in
2005 and 22.9% in 2004°%; 7.1% are arrested on account of kidnapping and
abduction of women and girls in 2004" and 2005.% At the same time, however,
Natjonal Crime Record Bureau (NCRB) does not give a detailed description of
other .offences such as murder, theft, burglaries, vagrancy, cheating, dacoity,
hurt, breach of trust, etc. It only lists the crime committed by women against
women, thereby ignoring the other classes of crimes. A detailed description of
offences committed by women between 1979-1983 reveals that 16.6 % were
convicted for thefis, 5.9 % for burglaries, 29.3% for riots, 3.2% for murders, 2%
for kidnapping, 7% for cheating, 4% for dacoity and 4% for breach of trust %5
Thus, according to NCRB reporting for 2004 and 2005, nearly 50% of crimes
committed by women are directed against women. But, little is known about the
remaining 50% of crimes. It is difficult to determine from a cumulative picture
about the nature of crimes committed.

Under Special Laws, out of 4.4% in 2005, most women were arrested under
Immoral Traffic (Prevention) Act (72%), followed by Registration of Foreigners
Act (27.1%).% In 2004, out of 3.2%, most women were arrested under Immoral
Traffic (Prevention) Act (72.5%), followed by Indecent Representation of
Women (P) Act (39.8%}), Child Marriage Restraint Act (24.8%), Prohibition Act
(21.9%), Registration of Foreigners Act (17.9%), Indian Passport Act (17.4%)
and Dowry Prohibition Act (16.9%).

There has been less research and analysis about the crimes committed by
women in India because, “(i) Statistically, women are too few; (ii) they are
socially marginal; and (iii) the criminal justice system that has power to handle
them discourages awkward rethinks and reviews arising from mnmo_mz%
interventions ‘that reject older theoretical formulations and practices.”™® This
partly explains the reason as to why NCRB has conveniently ignored to explain
about remaining 50% of the offences committed by women.

In the absence of any other reliable statistics, the committee report on

* Jd, {2003).

M Id. (2004).

2 1d (2005).

» Ibid,

* Supra n. 37.

* Supra n. 38.

* Supra n. 37,

41 H&R&

* Supra n. 38.

" Ag per the Bureaw of Police Research and Development, CRIME IN INDIA (1973). .
* Supra n. 38. :
Supran. 37. .

*R. Shankardass, PUNISHMENT AND THE PRISON (2000).
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women in detention presented by the Ministry of Home Affairs and the Ministry
of Women and Child Development is useful to understand women's criminality,*?
Even though they are stale by a decade, nevertheless, they give a clear picture of
convicted women inmates in India and could be uftd to compare the current
trends as depicted by NCRB.

Quite contrary to the notion of only ‘insignificant' property crimes
committed by women, the highest number of IPC crimes committed by women
fall under the category of ‘urder’, followed by culpable homicide not amounting
to murder by convicted women. So far as S.L.L offences are concerned, there are
high number of offences committed under N.D.P.S Act, Arms Act, Excise Act,
Prohibition Act, Immoral traffic Prevention Act and Dowry Prohibition Act.
These statistics do not, however, give any details about the victims of the crime.
More awareness about the victims of crimes of murder, attempt to commit
homicide and culpable homicide not amounting to murder, may lead to the
emergence of new theories and defences to explain women's criminality. For
example, the crimes committed by women against their husbands or in- laws in
general, may be explained by ‘battered women' syndrome, 'learned helplessness®,
‘diminished responsibility' as a part of the defence of killing in self defenee or
provocation. At the same time, crimes committed by women against their
daughter(s)-in-law reveal how these women are the victims of the patriarchal
social order.”’ India has witnessed many incidents, of bride-killing by the in-laws
(women) of the victim.*' In domestic violence situations, in-laws usually

* Committee on Empowerment of Women, Women in Detention. Annexure Vil, VIIL 3% Report

(2001-2002), Ministry of Home Af¥airs and Ministry of Human Resource Devclopment,
Department of Women and Child Development. available at -
rmﬁu.ima._DO.MA.mom\_m\ao:aa_.znnmc.mﬁ_.._oin::n:tu~&>ZZmXCwm._.:::. Accessed on .
February 25, 2007.
* The idea of being a victim even while committing crimes against other women has alse been
endorsed by Cherukuri, supra n. 17 at 209, when she raises the question as to whether these”
women were victims of culture, ¢.g., culture of dowry in the patriarchal society. Though | am not
going to address the issuc of a possibility of cultural defence for these women, at this point of time,
but a possibility of 'cultural defence’ does exist and it has gained some ground, especially in US,
with exemplary cases like State v. Aphaylath, 502, N.Y. 1986 People v. Kimura, LA SUPER CT
1985, Peaple v. Wu, 286 CaL RPTR 868 {Cal CL App 1991} People v. Kong Moua, no. 315972,
CAL SUPER CT 1985; People v. Romera. 69 CAL Ap 4™ 846 (Cal Ct App 1999): Statc v. Kargar,
679 A 2d 81 (Me 1996). While most of these cases involved men takisz cultural defences except
for the Kimura Case, this line of thinking opens new hotizons for a unique kind of defence, which
will not only help women in their defence but also solve the problem of the traditional criminal
Justice system’s (common law} impersonal and cold approach to the crime and the offender. See
Meera Kaura and Manu Aggarwal, Mediation in Peral Lew, | DELHI LAw REVIEW: STUDENTS
EDITION 15 (2005-2006).
A. Abraham, Case Studies from the Women's Centre. Bombay in Mr. Krishnaraj (ed), WOMEN AND
VIOLENCE: A COUNTRY REPORT 60-90, Bombay, India: SNDT Women's University, Research
Centre for Women's Studics (1991). See, Marilyn Fernandez, Domestic Violence by Extended
Family Members in India: Interplay of Gender and Generation, 12 (3) JOURNAL OF INTER-
PERSONAL VIOLENCE 445 (1997). Sce, Mamta v. State of Punjab, 11 (2003) DMC 365, where the
mother-in- law aided other men of the family to cause a dowry death: Smi. Ratnavve and Crs. v,
State by Betageri Police, 11 (2002) DMC 42. where mother-in-law and sister-in-law burnt the
daughter-in-law; NMNagina Khatoon and Ors. v. State af Bikar, 11 (2003) DMC 583: Shantabai v.
State of MP, | (2003) DMC 529 .
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perpetrate violence against the woman with the consent of the husband. The
denominational power in the whole scenario is the "husband' and wemen derive
their power because of their relation to the male gnll his support in carrying out
his wishes. The conce %H of 'patriarchal bargain' sheds some light on why women
oppress other women.” In other words, it is the false illusion of power created by
the patriarchs of the family, which alludes these women to believe that they have
a shared 'power’ and 'control' over other women, that ieads women to commit
violence against other women in the family. Statistics published by NCRB in
2004 maa 2005 show a trend of increase in ¢rimes committed by women against
women™ and the ‘crime of prostitution”.

Women's eriminality has quite often been measured and explained in respect
of their sexuality. For example, Cherukuri notes the remark of a police officer
about Phootan Devi, where he said that “for every man this girl has killed, she
has slept with two. Sometimes, she sleeps with them first, before she bumps
them off,”** and raises an important question as to whether “similar information
on sexuality would be deemed important in the case of a male murderer.”™*

Expression of women's sexuality is suppressed and labelled as a crime,
whether it was done by an act of cheice or owing to economic marginalization,
Even in the prisons, there is an attempt by the prison officials to control and
regulate women's sexuality in order to prevent homosexuality' in prisons.>®

Much more about women’s criminality in India can be understood if the
statistics collecting bodies also enumerate upon age, social background (castes),
economic background, victims, residence or region they come from, modus
operandi (role played by the instigator or assistance),” ete. Also, it would be
good if there was an explanation about crimes of rape perpetrated by women, |
convicted and 42 undertrial in the 1998 Report. As any person would understand
by a bare reading of S. 375 Indian Penal Code, 1860, a crime of rape is
perpetrated by a man against a woman. In the light of this, statistics of crime of
rape by women pose serious issues. Were they perpetrators of this crime against
some other women or men? Or were they victims? Or were they accomplices? If
they were perpetrators, this may lead theorists to explore another aspect of
women's criminality. For example, psychological theorists may seek to apply
Freud's 'penis envy' to explain that these offences were committed to show their

‘power’.”® If they were accomplices, how can they be charged with rape? But,

* Mudita Rastogi and Paul Therly, Dowry and its Link to Violerice against Women in India: Feminist
m.d\n&n,_cmﬁa__. Perspectives, 17(1} TRAUMA, VIOLENCE AND ABUSE 71-4 (2006).
moEn:Erm women commit crimes against other women, who are their husband's second wives ot

vers. See, State of Karnataka v. Smi. Akkamahdevi, 2005 Cr1 13 703, .

il _._ p/fwww. theatlantic.com/issucs/96nov/bandit/bandit.him. Acessed on May 27, 2007,
** Supra n. 17 at 211, Suvarna Cherukuri.

*1d. at2i2.

*" Stephen Norland and Neal Shover, Gender Roles and Female Criminality: Some Critical

" Comments, 15 (1) CRIMINOLOGY 96 (1977).

**This is not the author’s personal view. It is just an example c;os. various theorists may try o
explain the situation, .

P ——
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they are neither, it is for the government authorities to answer as to why these
women have been detained or convicted or charged.

IV._1s THERE A DIFFERENCE BETWEEN THE CRIMES COMMITTED BY Zmz
’ AND WOMEN?

Feminists have answered this question in affirmative.® Conventionally,

women have been considered as more law abiding than men and more
specialized in the crimes that they commit.*® Men were usually subjected to
officials’ action on the ground of theft, where as women's criminality caught
officials’ attention due to “sexual misconduct, ungovernability or running away
from home.”®' Men offend at a higher rate than women for most of the crimes
except prostitution. The gender gap in crime is highest for the serious ¢rime and
lcast for the less serious forms of law breaking such as minor property crimes.*

However, Pollock argued that if the crimes actually committed by women
were exposed, the crime rate would be the same as men.®* Likewise some
theorists* blame “indulgent criminal codes towards certain female behaviour,”®
“a different and more indulgent attitude of judges towards women™, “the
underhand practice of women to act as instigators or mediators of criminal
offences”, and “prostitution as a surrogate of crimes against property.”*®

In order to explain the difference one needs to find out as to whether there
exists a category of 'women specific crimes’.®” Some authors try to explain the
difference as a result of differentiai sex role expectations, sex differences in
socialization patterns and application of social control, differential opportunities

su

Anthony Maden, Are Women Different?, 9 INTERNATIONAL REVIEW OF PSYCHIATRY 243 (1997).

“ Supran. 57 at 88.

* Supran. 57 at 89.

“ Darrell Steffensmeier and Emilie Allan, Gender and Crime: Towards a Gendered Theory of
female Offending, 22 AU REV SOCIOL 460 (1996).

* Supra n. 5, Otto Pollock.

* Simonetta Bisi, Female Criminality and Gender Difference, 12 (1) INTERNATIONAL REVIEW OF

SOCIOLOGY 25 (2002). Bisi sumumarizes the stances advanced by other theorists about women's

criminality.

Id. at 25-6. Bisi argues that the very description of punishable behaviours was compiled by men. So

consciously or ==no=mo_o:m€. the tendency is to punish those actions that cause damage to men's

interests. For example, in some jurisdictions, prostitution is not considered an-olfence whereas

adultery committed by wife is. The judges also endorses this patriarchal attitude, women m_Eocm__

guilty are treated with 'paternal benevolence and indulgence’.

* It may be _=§.nmn_:m to note that ‘prostitution’ still forms part of female delinquency EE thus

punishable in many jurisdictions. A prostitute may be penalized for offering her body whereas a

man taking her services is not. With the modern technology taking its toll over the masses, the

market for pornography and exotic dancers will risc. Every individual who is watching

pomographic CDs, websites, cic.. is equally responsible for increascd intake of women ::o flesh

trade. Should the consumers also be not labelled "criminals*?

B.K. Nagla. Women and Crime in Leelamma Devasia, stpra n. 2 al 66. The author uses the term

‘female specitic crimes'. [ have replaced female with *women'. He uses it in the context of crimes

committed against women, but | have used it as denoting the crimes committed by women.
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1o engage in crime and physical attributes®® which are required to commit some
kinds of crime.®” Even if they commit heinous crimes, they try to use the leagt
amount of violence.™ Thus, gender differences can only be understood in the
context of gender roies in the society.”

Feminists reject the use of the same sets of proposttions to explain
criminality among both men and women.” The context of offending differ for
women and men. For example, in the United States, a greater proportion of
women commit simple assault (72%) than men {(55%).7 A study done by Triplett
and Myers”™ shows that men are more likely to use a weapon or beat their victims
whereas women are more likely to use guns when they commit crimes against
men,” especially in the case of murders and robberies.” This may not, however,
hold true for women criminals in India, given the fact that access to mc_._m_,.n_o; is
not easy. But, owing to the biological compesition, men are more likely to beat
their wives or to use a weapon, whereas women are more likely to use a weapon
or seek someene’s assistance to carry out the crime.

One of the probiems in gender based offending comparisons is that women
tend to commit different offences from men and offend less often.”’ For
example, unlike men, they rarely attack or assault individuals during the course

-of thefts or burglaries.”® Women's criminality is more often believed to be
centred around her family, relatives,” friends, neighbours than men's
criminality.®® For example, the research conducted by Ahuja reveals that in 77%
cases, the victim was the member of the offender's family. Of this 77%, in 92.2%,
cases, the victim was the member of respondent’s family of procreation and only
in 7.8% cases, was the victim a member of the family of orientation.®' Women
are more likely to use violence in response to physical, sexual or emotional

® Some authors are of the view that the women, owing to their physical infertority. i.e., biological
composition tend to commit less violent crimes and crimes. that require less force See S.
Venugopal Rao, Female Criminality, SOUVENIR READINGS IN CRIMINOLOGY (1982); fd. at 75.

® Supran. 2 at 42; supran. 64 at 31-2- supran. 5, Freda Alder,

™ Even in the United States, women tend to commit non violent offences. Supra n. 57 al 89.

*! Supran. 59 at 244; A. Jones, WOMEN WO KILL (1991},

" Supra n. 8, ). Belknap; M. Chesney-Lind at 5-8; Michael D. Reisig.

" PRIOR ABUSE REPORTED BY INMATES AND PROBATIONERS and WOMEN QFFENDERS, Bureau of
Justice Statistics, US Department of Justice (1999); /. Michael B. Reisig.

™ R. Triplett and L.B. Myers, Evaivating Contextual Patterns of Delingquency: Gender-Based
Differences, 12 JUSTICE QUARTERLY 59-84 (1995); /d. Michael D. Reisig.

™ B. Koons-Witt & P.J. Schram, The Prevalence and Naiure of Violent Offending by Females, 31
JOURNAL OF CRIMINAL JUSTICE 361-371 (2003): /. Michacl D, Reisig.

*Supran. 57 at 93.

7 Supra n. 59 at 244,

" Supra n. 57 at 93. However, there arc cases like Surodhani Roy v. State of W.B.. 2004 (4) CHN
205, where theft also involves killing.

™ Supran. 57 at 89.

* Supra n. 74. Variation in offending is apparent in more violent crimes and it reduces as we move
on to less serious crimes. Supra n. 73, Bureau of Justice Statistics. Burcau of Justice Statistics, in
its study. revealed that approximately 62% violent women offender victimized someonc known to
them as compared to only 36% men offenders; supran, § Michael D. Reisig at 5-8.

™ Supran. 2 at 46. ’
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abuse.” Their criminality is often linked to their victimization. For example,
Joycelyn Pollack notes that, “[wlomen who killed spouses...had routinely and
systematically [been] beaten...over a number of years {and] have been punished
with convictions and prison sentences, even [in instances when] ...the artack
came during or immediately after an attack by husbands.”® In other cases,
women are not instigators of the crime, but only accessories.® They help men to
carry out the crimes.® They rarely assault healthy and alert men themselves,
They would assault when a man was asleep or drunk or made their attacks with
the help of another person.*

Motive behind the crime is another difference in the two genders, especially
in relation to theft. For example, “men embezzlers steal from their employers to
maintain their status, whereas women convicted of similar offences report that
they n:.uuwc to meet financial needs of intimate partners, family members, and
friends.”

Thus women enter the criminal justice system with special needs like
psychological, medical and financial problems, which set them apart from men
offenders.*® Another difference is with respect to criminal careers; women's
criminal career both begin and peak a little earlier than those of males; they are
far less likely to repeat their violent offences and they are more likely to desist
from further violence.*

While there are a lot of differences in both, they share some similarities as
well. One of these similarities is the social background of these men and women

" KA. Farr, Classification of Female Inmates: Moving Forward, 46 CRIME AND DELINQUENCY §
(2000); supra n. 62 at 479. Steffensmeier and Allan suggest, on lines of Dobash er af, that
“compared to men, women arc far more likely to kill only after & prolonged peried of abuse, when
they are in fear for their lives and have exhausted all alternatives.”

M IM. Pollack, Gender, Justice and Secial Control: A Historical Perspective in AV Merlo & J.M.
Pollack (eds), WOMEN, LAW AND SOCIAL CONTROL 19 (1995).

Y T. Brennan, Institutional Classification of Females: Problems and Some Proposals_for Reform in
R.T. Zaplin (ed), FEMALE OFFENDERS: CRITICAL PERSPECTIVES AND EFFECTIVE INTERVENTIONS
179-204 (1998); supra n. 8 Michael D. Reisig at 5-8.

™ See Sme. Panchi and Others v. State of Rajasthan, 2003 CRI LY 712: Chandradevi v. State of TN,
Criminal Appcal Nos. 895, 896 and 897 of 1997 and Criminal M.P. Nos. 780 to 782 of 1998, and
decided on 12.12.2002, where one Divya Devi was abetting the crime of rape against 13 girls in
one ashram by one swami. As per the evidence she was herself involved in the sexual activity with
the swami and abetted in his offence of rape against other girls and also in murder of a man cailed
Ravi. :

% Supran. 57 at 93. :

"' K. Daly, Gender and Varieties of White Collar Crime, 27 {4) CRIMINGLOGY 769 at 787 (1989); D.
Zietz, WOMEN WHO EMBEZZLE OR DEFRAUD: A STUDY OF CONVICTED FELONS (1981); supran. 8
Michael D. Reisig at 5-8; J.Hagan, CRIME AND DISREPUTE (1994), on the same lings, suggests that
it is external conditions, environmental situations of inequality and social exclusion that lead
women 10 commit minor property crimes...".

" 1. Austin et al, FEMALE OFFENDERS IN THE COMMUNITY: AN ANALYSIS OF INNOVATIVE
STRATEGIES AND PROGRAMS 3-4 (1992); B. Bloom er af, Women Offenders and Gendered Effects
of Public Policy, 21 REVIEW OF POLICY RESEARCH 31-38 (2004); supra n. 8 at 5-8, Michael D.
Retsig.

* Supran. 62 at 464,

{* Tty
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offenders.”® Groups or societies that have higher rate of crimes committed by
men also have higher rate of crimes committed by women and the same is Em
case for a lesser rate within that group or community. o Statistically, when the
female rates for a given group are nmo..mmmaa o: the male rates, the results for
most comparisons do not differ .ﬁm:_ﬁom::u\ This suggests that rate of crime
committed by women responds to the same social and legal forces as those
committed by men, independent of any conditions unique to men and women,”
However, these studies were conducted in other countries and may not show the
same results in India.

V. WOMEN WHO KILL: UNDERSTANDING AND PLAUSIBLE DEFENCES

Women offenders, especialty the ones involved in homicide are viewed with
scepticism. While some are thought to be insane, psychopaths, ill, etc., on
account of medical conditions, others who reject the social order or social roles
-imposed on them are considered rebellious. One of the earliest examples is the
Borough Case (1854) in UK, where a woman slashed the throats of her six
children and then made an unsuccessful attempt to kill herself. The issue at the
trial was whether she was legally responsible for the murders. Her counsel
presented that it was owing to “some mysterious agency” that she committed this
offence as she attempted to kill herself the very next moment. As a result, the
jurors did not beleve her to be 'mistress of her actions'.™ The sudden impulse to
kill her children and herself resulted from the legal separation, which was filed
by her husband. Thus, media tried to view it as a revengeful act against her
husband, without understanding as we can legitimately expect in English
Victorian age, her mental state as a result of such separation. Since then,
Victorian women were more likely than men to be acquitted on the grounds of
“insanity”, even though crimes committed by them were the same as those
committed by men.”> Insanity came to be identified with women criminals and
they were more readily accepted and declared to be insane.”® Consequently,
women's criminality was an outcome of certain 'bio-psychological traits:

* Id, at 465; M. Chesney-Lind & R. Sheldon, GIRLS, DELINQUENCY AND JUVENILE JUSTICE {1992}
D. Denno, Gender, Crime and Criminal Law Defences, 85 (1) J CRIM LAW CRIMINOLGY 80-180
{1994); D. Steffensmeier and E. Allan, Gender, Age and Crime in ], Sheley (ed), HANDBOOK CF
CONTEMPORARY CRIMINOLOGY (1995).

! Supra n. 62,

2 fbid, D. Steffensmeier & C. Stricfel. H:.:m Series Analysis of Female-io-Male Arrests for Property
Crimes, 1960-1985: 4 Test for Alternative Explanations, 9 JUSTICE QUARTERLY 78-103 (1992).

* fbid. Darrell Steffensmeier and Emilie Allan, Gender and Crime: Towards a Gendered Theary of
Female Offending, 22 ANNUAL SURVEY OF SOCIOLOGY (1996}, available at

http://www.questia.com/googleScholar.gstjsessionid=GnIMkyK VIBVQ23g TWR3qT{ydSQ22GH Tn
ys TAQ2WwlSH14CDZQyvQ120609271757docld=5000416440. Accessed on January 24, 2007. H.
Boritch and ). Hagan, 4 Century of Crime in Toronto: Gender, Class and Patterns of Social
Control, 1859-1955 28 CRIMINOLOGY 601~ 26 {1990).

# Jilt Newton Ainsley, Some Mysterious Agency: Women, Vielent Crime, and the Insanity Acquittal

o in Victorian Court Room, XXXV CANADIAN JOURNAL OF HISTORY 2 (2000}

Id, at 3.
“ E. Showalter, THE FEMALE MALADY: WOMEN, MADNESS AND ENGLISH CULTURE _muc 90 (1985).
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weakness, limited self-consciousness, and incapacity of choice’’” Thus, a
pathological condition, an alteration of personality m:n.m masculine tendency
were the situations in which women could commit erimds.*®

In India, women like Gyarsibai® are weighed on the scale of culpability
only to be labelled criminals. Her children died as she jumped into the well due
to the “continuous bickering” of her sister-in-law. Dixit J. observed that:

Every sane person — and in this case we are bound to take it that the
appellant was sane — is presumed to have some knowledge of the nature of his
act. This knowledge is not negatived by any mental condition short of insanity."®

Similarly, in Emperor v. Mt. Dhirajia,'”" it was held that the act of jumping

into a well with her children was clearly done with the knowledge that it must in
ali probability cause the death of her children. The standard for attribution of
knowledge and sanity is that of a “reasonable man”. Thus, anything short of
medical ‘insanity’ would not avail the advantage of insanity defence. It is
important to understand a woman's actions from a “reasonable woman's”
perspective especially when these women are battered and their actions can be
explained in the context of domestic violence or abuse faced by them. They
attempt to kili theinselves or their children or their abusers in order to put an end
to the persistent violence. Patriarchal system may, then, ask that why she did not
leave him or move to another place. Ved Kumari has answered this question as
follows:

Moving out of an unhappy marriage is an option from a male
perspective. There is complete absence of any psychological and
physical support structure for women in such an eventuality. Women-
experience many more unending and insurmountable problems rather
than the end of their problems by moving out.'™

However, in a recent decision of the Madras High Court, Mrs, fsmail Beebi
v. State,'® where the woman threw her one child in the well and was stopped
before she could throw the other one, Court took into account that she was
deserted by her husband and being poverty stricken she was unable to maintain
herself and the two kids. The court, while feeling sympathetic, referred the case
to the Governor of Tamilnadu for remission of her sentence.

Courts, usually, do not acknowledge that a woman killed her relatives due to

the persistent domestic violence that she encountered. Domestic violence i3 not -

even a mitigating factor while determining the sentence.'® This leaves out a

¥ Supra n. 64 at 24,

* Ibid.

" Gyarsibai v. State, AIR 1953 MB 61.

" Il at 62.

" Emperor v. Mt. Dhirgjia. AIR 1940 All 486.

" Ved Kumari, Gender Analysis of the Indian Penal Code in Amita Dhanda & Archana Parashar,
(eds), ENGENDERING Law: ESSAYS IN HONOUR OF LOTIKA SARKAR 139-60 (1999).

Y2005 Cri L) 3570.

'** There are no principles of sentencing specifically laid down by law. Iosﬁ,\nb Judges are to apply
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plethora of cases where women killed on account of being “battered” or were in
a state of “learnt helplessness”, or suffered from “diminished responsibility”,
“PMS syndrome”, etc., which may form partial defences to support an available
defences of “self defence”, “provecation”, duress, etc. These defences cannot be
exclusively explained but they often intermingle with each other to arrive at the
intended outcomes. In most of the cases, more than one defence may need to be
taken.

These defences may serve either of the two purposes — acquittal or
mitigation of the sentence. For example, according to California Rules of Court,
mitigating circumstances may be considered for the purpose of sentencing for
manslaughter, where “the defendant suffered from repeated or centinuous
physical, sexual or psychological abuse inflicted by the victim of the crime; and
the victim of the crime, who inflicted the abuse, was the defendant's spouse,
intimate cohabitant, or parent of defendant's child; and the facts concerning the
abuse do not amount to a defence.”'" In Kentucky, a proof to the effect that one
is a victim of domestic violence and abuse has the effect of removing parole
ineligibility that s otherwise imposed on someone who is guilty of
manslaughter. "%

This PMS syndrome defence iries to explain the act of a woman in terms of
the irritability by showing a relation between criminality and symptoms of
Premenstrual and menstrual periods. The probable symptoms could be -
headaches, increased aggression, irritability, edema, psychiatric symptoms and
suicide attempts. Sometimes this defence is included in diminished responsibility
defence. Sometimes it takes the form of Post Partum psychosis and non-
psychotic post partum depression. These terms can be better defined by peaople in
the medical profession and this is where, expert evidence may have a very
dominant role to play. The weight that expert opinions merit is not recognized at
the moment. However, the use of this defence may have the effect of reducing a
wonan's reasonable response to a medical condition.

Battered Woman Syndrome defence requires that the woman claiming this
defence should be a battered woman. A battered woman can be defined as one
“in an intimate relationship with a man who repeatedly subjects ... her to forceful
physical and or psychological abuse.”'"” Battered Woman Syndrome is a sub
category of Post Traumatic Stress Disorder, which is a collection of thoughts,
feelings and actions that logically follow a frightening experience that one,
expects could be repeated.'” It is to be understood that battering is not merely an
act of physical violence and is capable of embracing other kinds of violence and
abuse. Such violence or abuse is of a continuous nature or repeatedly happens in

their own discretion to facts of a casc. Unlike, countries like Canada, US, Australia where

domestic violence is considered as a mitigating factor in cases involving homicides.

Rule 423 (a), WEST'S ANNOTATED CALIFORNIA CODES, CALIFORNIA RULES OF COURT.

" Rule 439.3401 (4), KENTUCKY REVISED STATUTES. .

7 Supra n. $0; D Denno at 80: Lenorc E. Walker, THE BATTERED WOMAN SYNDROME 203 (1984).

" Lenore E. Walker, The Battered Woman Syndrome and Self Defence. 6 NOTRE DAME ) L ETHICS
& PuB POL'Y 321, 327 (1992): '

(I3}
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ordinary course of things. In other words, a single act of violence may not
constitute Gmnolsm._a Dr. Lenore Walker, a clinical psychologist, advances a
cycle theory to dgfthe 'battered women'. According to her, there zre three distinct
phases mmmonmmﬁo% in a recurring cycle. In the first phase, i.e., “tension building”,
there is gradual escalation of tension which can be evident by name calling,
physical or psychological abuse. The woman tries to plead and calin the abuser
down. In the second phase, i.e., “acute battering incident”, the woman withdraws
after exhausting her strategies to calm him down and the abuser moves more
aggressively towards her. This phase witnesses an uncontrollable discharge of
tensions. There are times, when she can actuaily predict how, why and what kind
of abuse awaits her, In the third phase, i.e., “loving contrition”, the
abuser/batterer may try to apologize by showing acts of kindness and remorse
and the victim is led to believe that things may change for better. But this cycle
repeats itself soon. According to Dr. Walker, a woman who has undergone this
cycle twice can be called as 4 “battered woman™. However, even in clinical
psychology things are evolving and it is no longer a requirement for a woman to
fulfil the cycle twice. It would largely depend upon the facts and circumstances
of the case and upon the statement of the expert evidence. The need for expert
evidence, i.e., evidence of a clinical or forensic psychiatrist has been very
adequately summarized by R v. Lavallee. """ The expert evidence enables the lay
man, court’s staff, lawyers and judges to understand battered wife syndrome (in
case of Jury trials) and helps to.resolve their doubts as to why the battered
woman remained in a battering relationship, reasonableness of the apprehension
of death or grievous injury, reasonableness of her belief that killing her batterer
was the only way 1o save her life.'!!

Though, we do not have jury system-in India, but the absence of the same
piaces a greater responsibility on the judiciary to decide in a manner most
consistent with what the society members would consider just and reasonahle.
Also, not all or many judges have any training in clinical or forensic psychology.
It is, thus, imperative to consider expert evidence presentéd by licensed or
recognized practitioners,

The mere fact that she was a battered woman is not a defence in itself, If she
acted in self- defence or provocation, the threat or fear that she was facing need
not be 'imminent’. 'ITmminence’ could be justified in cases where there is 2 sudden
altercation between two men, but in the case of women, the last threat or the
continuous threat to her life, in the context of the persistent violence she has been
facing, will qualify as the threat being 'imminent' and her apprehénsion of death
being ‘'reasonable’. Since it is the woman who has been living in an abusive
relatiouship, it is she who knows when would a person react or when his threat
was a promise and that he had the means to carry out his threat.'*

10

Supran, 107

"™ R v. Lavallee, [19%0] I SCR 852 [Canada).
" fhid,

MR v Malor, [1998) | SCR 123 [Canada).
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Seligman's theory of “learnt helplessness™ also strengthens the defences of
self- defence, provocation, etc.'" This is again a psychological term to describe
the state of mind of dn individual who undergoes psychological, physical stresses
or both. It may usually help to explain as to why the woman did not move out of
the relationship and to explain why she took an extreme step of killing her
husband. This can usually aid a plea based on self defence of a battered woman
to explain why she did not move out of the relationship, e.g., why she did not
take divorce, or go to her parents’ house, or complain to the police, or contact
women organizations for shelter, etc. It is relevant to note here that the state of
mind of the woman is such that she believes that nothing would be able to help
her. There is no way she can escape the regular violence. This usually happens
when the state fails to protect, family does not come to help, etc. In certain
circumstances, women cannot even dare to lodge a complaint to the police, as
they are scared of the wrath they may have to face if the case is unsuccessful. In
such a state of mind, as a battered woman, if she kills her husband, she does so
for the sake of protecting her person or her children from further abuse or
violence. Thus, the theory of learnt helplessness as applied o battered women
helps to explain how battered women become psychologically victimized in the
refationship, utilizing “survival” techniques as opposed to “escape” skills.''* As
Walker notes later, that the term's original meaning is not being 'helpless' but
rather 'having lost the ability to predict that what you do will make a particular
*!"* A defence based on provocation in such cases may be slightly

outcome occur',
weaker than a plea based on self defence. A classic example of successful
defence of provocation coupled with learned helplessness and diminished
responsibitity is the UK case of R v. Kiranjit Aklwalia '

"' Martin E.P. Selisman, HELPLESSNESS. ON DEPRESSION, DEVELOPMENT AND DEATH (1975). This
theory was developed by experimenting on dogs by trapping them in cages and administration of
random shocks from which they could not escape. Over the time, these dogs would not attempt 10
teave the cage when shocks were administered even when they could escape. The dogs showed no
motivation to alter their situation after learning that they had no control over the shocks. In case of
wamea, this condition can be defined as “psychological paralysis™. “That is, given the situation,
yet unpredictable nature of the violence, the woman is eventually reduced to a state of ‘perpetual’
fear and perceives that there is little she can do to alter the situation”. Regina A. Schuller, Expert
Evidence and Its Impact on the Juror's Decisions in Homicide Trials Involving Battered Women,
19 DUKE } GENDER L & PoL'y 231 (2003).

" 4. Regina A. Schuller.

""" Lenore E A. Walker, Assessment of Abusive Spousal Relationships in Florence W. Kaslow {ed),

HANDBOOK OF RELATIONAL DIAGNOSIS AND DYSFUNCTIONAL FAMILY THERAPY 338 at 344

{1996), :

[1992] 4 All ER 889. Kiranjit Ahluwalia entered into an arranged marriage and suffered years of

abuse from her husband. In May 1989 she threw petrol into his bedroom and set it alight. Her

" husband died six days later of his burns. She was convicted of murder and appealed against her

conviction. The first ground of appeal was that the judge wrongly directed the jury that a plea of
provocation depended on establishing a 'sudden’ loss of self-control; the sccond was that he failed
10 take into account that the defendant was suffering from 'battercd woman syndrome'. producing a
state of “learnt helplessness’. The successful ground of appeal was the third. Medical evidence
avaitable but not used at the first trial showed that the defendant was suffering from.a major
depressive disorder; this could have provided the. basis for a successful plea of diminished
‘responsibility, The conviction was quashed and a retrial ordered. See also, the most celebrated
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One of the problems in taking these defences and calling experts on record
to give their testimony is that it would have the effect of reducing the social
problem” of battering to some psychological disorder.!" In other words, these
women may be viewed as 'insane' or ‘abnormal' and passive recipients of
violence. Thus, any woman who does not fit the ideal image of the battered
woman will not able to plead a defence of being battered successfully in the
courts. However, it will be important for psychiatrists to bring about the
surrounding circumstances in his‘her testimony and present the case - not as a
psychological disorder but of a social condition.

In the end I would like to comment on the concept of cultural defence.'® In
the Indian context, since colonization, speedy urbanization and development has
led to a diaspora of people, there can be many distinctions drawn between
citizens on various levels, such as, belief systems, culture, values, language,
caste, creed, etc. The culture, values and belief systems of these people are
different from the people staying in Metropolitan areas. Their experiences are
different and so are their needs from the criminal justice system. However, the
Courts are determined to apply a straight-jacket formula to all of them on the
basis of “formal equality” argument. For example, in a recent case of State v.
Shagila and Ors..'"” where a woman acted on the premise of “primitive belief”
that killing a child would make a barren woman fertile, was convicted of murder.
With due respect to rhetoric on Ahimsa by Hon'ble Justice Pasayat, the court
looked at her action very incredibly:

2nd October ... advocated doctrine of "Ahimsa". Instead of a joyful
day... An innocent child who had not even celebrated three birthdays
was sacrificed so that a barren woman can get a child, an act of
abhorrence difficult to conceive. This primitive belief is unthinkable in
the modern jet set twentieth century... The act is to say the least diabolic
in its conception and cruel in its execution,'*

The court took into account that Shagila masterminded the killing of the
child as a sacrifice, commonly known as "Totka", so that her barren daughter
could conceive. In the evidence, certain articies used for the said totka were
found, e.g., underwear of the deceased girl as her personal belongings were used
to conduct totka on her, bottle, earthen lamp, half burnt cotton wick, piece of
newspaper, patashas, tice grain and clove. Then, court further went on say in
ShaqgilaCase that: .

The reason for taking life of innocent and helpless child and that

individual case is that of Sara Thornian, whose défence counsel argued without success that a long
history of violence by her husband amounted to provocation, even when the defendant delayed her
attack until her victim was asleep for reasons of self-preservation ( R v. Thornton, UK 1991).
Referred from 9 fnternarional Review of Psychiatry 243-248 (1997).

7 Supran. 113, Regina A. Schuller at 1244, i ) ) i

'™ Swpra n. 66. A cultural defence may be advanced in a lot of cases involving witcherafl, voodoo
and cannibalism.

" 2000 (55) DRJ 713.

‘¥ ibid. Emphasis added.
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too with the primitive idea that it would make a barren woman fertile, in
the twentieth century to say the least is very cruel and cold-blooded act.
It is almost like a situation that a child is sacrificed so that parents of
that child become childless and another couple is blessed with a chilg,
We do not find any mitigating circumstance, '*!

In this case, her misplaced belief system could be considered as a mitigating
factor. The evidence clearly showed that she believed what she was doing would
result in her daughter bearing a child. Imagine a situation, where she would have
Jjust killed the child for family animosity or if that was an illegitimate child of her
husband, we may have tried to understand the latter situation and sympathize
with her, and the court would not have considered it as a “rarest of rare cage”
resulting in death penalty. But, here, a victim of her belief system, even if wrong,
is sentenced to death. Witchcraft has been held to be a cultural offence by
prominent authors.'? If such defences were allowed in India, this will give some
chance to the people belonging to minority culture to raise the defences, which
may seem “unthinkable™ to the people belonging to the dominant culture,

Another example would be that of prohibition of dowry. Government has
been trying to eliminate this practice by imposing legal sanctions, but the
problem seems to be on a rise.'” As Jeroen very aptly observes:

{TThe laws concerning the dowry passed by the Indian Government seem to
clash with the cultural practice of a considerable part of the Indian pepulation ...
This nevertheless shows that a clash of cultural norms does not only take place in
the case of immigration, or when legal norms are imposed by colonisers. A
cultural gap between the ruling elite and a part of the population can just as well
be the cause of this kind of legal clash of cultures, "

Thus, the criminal law jurisprudence should evolve to embrace such
innovative defences, which favour women who have been victims of
circumstances, or belief systems,

VI. CONCLUSION

Criminality in women can, thus, be attributed to various factors - affected
marital life," political factors, ' social forces, economic factors, " education, '™

2 Ibid

"2 See Jeroen Van Brocek, Cultural Defence and Culturally Motivated Crimes (Cultural Offences), 9
(1} EUROPEAN JOURNAL OF CRIME, CRIMINAL LAW AND CRIMINAL JUSTICE 4 (2001); D.S. Clark’
Witchcraft and Legal Pluralism: The Case of Celimo Miguirucama, 15 TULSA Law JOURNAL 679-
98 (1980); A. Minnaar and M, Wentzel, Taking on Culture: Witchpurging in Northern Province, 7
CrIME AND CONFLICT 20-3 (1996). ,

"' As previously stated that Crime in India statistics reveal that almost 50% of crimes are committed
by women against women and almaost 22% forms the crimes commitied by women for Dowry.

** Supra n. 120 at 6, Jerocn Van Broeck.

'** Supra n. 2 at 43- 44. The author's study of 325 offenders from states of Rajasthan, Punjab and
Madhya Pradesh revealed that 76% offenders were married as opposed 10 73% as per All India

" Statistics. The mean age at the time of commitment of crime was found to be 28.7 years and

median was 26.1 years. At that time, mean age at the beginning of marital life was 17.4 years. On
the basis of this, the author concluded that a disturbed marital |ife, where there are maladjustment .

2006-07 LA FEMME FATALE 65

and residence in a particular region.'” In addition to these, in Indian context,
societal hjerarchies, like the caste system, immediate cultural context along with
toels of expression and suppression in it, sexuality and family structure are
important factors that result in women's criminality.'*® Many authors have argued
that women's criminality must be viewed and understood in context,””' and even
the prison programming, etc., must take into account the contextual variabies '

To understand women's experiences as an offender {n the criminal justice
system, law should embrace the theories of sociology, psycholegy and
anthropology. No single theory can help understand the nature of women's
criminality and it is thus important to take a cumulative picture depending on the
facts and circumstances of the case. This may require calling for expert opinions
and expert witnesses more often. States should make effort to make this available
to women taking help of the legal aid clinics.

There is, still, scope of introducing more gender oriented defences to protect
the interests of the most vulnerable section of the society. The starting point of
any defence could be statistical information coupled with the facts of a case. For
example, a research conducted in Canada revealed that mafority of women
prisoners had a longstanding history of physical and sexual abuse. ! Similarly,
saciologists, criminologists or legal academicians in India may embark to
explore whether such a situation exists in the case of Indian women offenders.

The judiciary, lawyers and legislators need to be more sensitive to the issues
relating to women and should pave the way for innovative psychological and
sociological defences to help women who are the victims of the circumstances.
As a matter of practice, it should be the defence of self-defence coupled with
battered wife syndrome that should be given priority over other defences as it
confers rationality to the action of the woman, whereas provocation coupled with
learnt helplessness or diminished responsibility reduces her action to a state of
mind. The use of such defences in India may generate debates about the’
difference between self-preservation and self defence and opponents may claim
that provision of self defence does not aim at protecting an individual from an
anticipatory attack. However, expert and other evidence could assist in showing
the reasonableness of the fear/apprehension of such attack and probability of the

problems with respect (o interpersonal relations. forces women 10 indulge in deviant behaviour.

" Kyllie Agllias, Women in Corrections: A Call to Social Work, 57 {4) AUSTRALIAN SOCIAL WORK
333 (2004).

27 Supran. 2 at 44.

' Supra n. 11 at 97- 98. ibid. The author's study indicates that 79% of women criminals are illiterate.

' Id Ram Ahuja at 45. The author studied the difference between crime committed by women
belonging to rural and urban areas. While 76.5% of the offenders belonged to rural arcas, more
crimes were commitied in urban areas. .

0 Supra n. 17 at 3, Suvarna Cherukuri.,

"™ bid ) . .

" Susan Marcus-Mandoza and Erin Wright, Decontextualising Female Criminality: Treating Abused

Wotnen in Prison in the United States, 14 (2) FEMINISM AND PSYCHOLOGY 253 (2004}, - ‘

Elizabeth Comack, New Possibilities for a Feminism ‘in® Criminology? From Dualism 1o

Diversity, 131 CANADIAN JOURNAL OF CRIMINOLOGY 161 at 162-163 {1999).
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attack depending on the frequency of violence suffered by the woman at the
hands of the abuser. Such a case would require the judges to define
“imminence”, “reasonable apprehension”, etc,, from a battered woman's
perspective even though such terms have not been defined in the Indian Penal

Code, 1860.

There is a strong need to look for altemmatives to the traditional criminal
justice system'*® and incarceration. It is argued that “incarceration fails to
address, or even exacerbate the problems women were facing prior to
incarceration.”'** Reformation and rehabilitation should be the sentencing policy
for women and juvenile as opposed to punitive treatment.

! See Meera Kaura and Manu Aggarwal, supra n. 50.

1% Supra n. 126 at 333, E. Baldry, Convicted Women: Before and After Prison. 8 (3) CURRENT
1sSUES v CRIMINAL JUSTICE 275-286 (1997). Davies & Cook, Women, Imprisonment and Post
Release w&_«?&ntq 14 JUST POLICY: A JOURNAL OF AUSTRALIAN SOCIAL POLICY 15-21 :SWV. 1.
Martin, Mentai fHealth Needs of Women Prisonars: Policy __.Eh.:nntnau. 18 JusT POLICY: A

JOURNAL OF AUSTRALIAN MOA.._>P PoOLICY 32-40 ANOOOU -
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PROMOTING HUMAN RIGHTS IN INDIA THROUGH LAW
SCROOL HUMAN RIGHTS CLINICS

Ajay haz&@\.
I. INTRODUCTION

The international community aspires to secure “all human rights to ali.'!
Such a lofty mission requires gigantic efforts to succeed. Protection and
promotion of human rights form the bases of peace and security in the world.?
Therefore, every individual and every organ of society has the responsibility to
promote human :mrm through teaching and education and strive to achieve their
effective observance.” India shares this global responsibility and manifests it by,
inter alia, ratifying the two most important international human rights treaties: the
International Covenant on Civil and Political Rights (ICCPR);' and the
International Covenant on Economic, Social and Cultural Rights (ICESCR).®

Above all, the Constitution of India guarantees human rights by way of its
provisions on Fundamental Rights and the Directive Principles of State Policy.
India also has several forums including the Supreme Court, the High Courts, and
the National Human Rights Commission committed to the cause of human rights.
Thus, India has a very strong platform to fulfil the objective of international
human rights regime. However, the challenges of meeting these objectives are
manifold. The need for human rights education, training, sensitization, legal
action, and developing an overall culture of human rights explains some of these
challenges. India requires legally trained, sensitive, and qualitative resource
persons to respond to these needs.

Clinical legal education (CLE) is a Emn:nm_ way of teacking _méu\m::m skills
to law students and developing in them a perspective for social justice.® Thus, by
establishing faw school human rights clinics (LSHRC), India can prepare a cadre
of well trained and socially committed lawyers to fulfil the objectives of the

* Associate Editor, LEGAL NEWS AND Views and Research Associate, Human Rights and Law Unit,

Indian Social Institute, Mew Delhi,

This paper is a revised version of a part of the author’s LL.M. thesis, PROTECTING AND PROMOTING
HUMAN RIGHTS IN INDIA THROUGH LAw SCHOOL HuUMAN RIGHTS CLINICS, written during the
academic year 2005-2006 at the Vanderbilt University Law School. Professor Frank S. Bloch
served as his thesis advisor. The author would like to thank Professor Ved Kumari for her
suggestion 1o revise the paper in exploring the relevance of Law School Human Rights Clinics in
the context of the four compulsory practical papers prescribed by the Bar ﬁo::n: of India for a
bachelor’s degree in law.

! UN Secretary General's message on the 50" anniversary of UNIVERSAL DECLARATION OF HUMAN
RIGHTS (UDHR) (Dec 10, 1997).

* Id. Preamble. UDHR. THE CHARTER OF THE UNr TED NATIONS also shares the same sentiment.

* fd. UDHR.

* INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS, G.A. Res. 2200A (XXT1), 21 UN
GAQOR Supp, (No. 16) at 52, UN Doc. A/6316 {1966); 999 UNTS 171, entered into force March 23,
1976.

* INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS, G.A. Res. 2200A
(XXD, 21 UN GAOR m:wu (No.16) at 49, U.N. Doc. A/6316 (1966), 993 UNTS 3. entered into
force Jan. 3, 1976.

" See for objectives of CLE. Wizner; Wilson; and Dubin, infra n. 14.
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human rights regime. Additionally, in LSHRCs India will have vibrant and
youthful centres working for human rights and supporting existing human rights
forums in their work. The students of the clinic will work for the practical
realization of human rights at the grassroots and, thus, will particularly strengthen
the human rights movement at that level. Students® work in the community will
sensitize them to the needs of the poor and will enable them to analyze the role of
law in fulfilling them. This will also prompt the students to advocate legal
reforms. o

CLE in India is “firmly rooted in and closely tied to the legal aid
movement.”” The concept of legal aid in India is linked to India’s larger goal of
social _.:m:‘no.w Therefore, CLE in India, essentially, shares the concerns of socia)
Justice. India’s human rights regime also strives to fulfil the objectives of social
justice. Social justice, thus, is a common link between human rights and CLE in
India. ]

The CLE movement in India has now created an atmosphere to develop full-
fledged law school clinics in the country.” Establishment of more and more
national law school universities;"” introduction of compulsory practical papers in
the legal curriculum;'" and the institution of Fulbright-Vanderbilt fellowship for
an LLM. in clinical legal education'? are some of the most important
developments leading to a proper environment for the institution of legal clinics
in India. With the introduction of four compulsory papers in the curricula for a
bachelor’s degree in' law, the Bar Council of India has made it mandatory for
every law school in India to ensure that such degree is not given without the
student completing these papers through practical learning.

However, the ineligibility of law teachers and law students to appear in

courts on behalf of clients severely restricts the scope of clinical legal education
in India.” Therefore, there is an urgent need to look for alternatives and to make

’ Frank S. Bloch and Igbal 8. Ishar. Legal did, Public Service and Clinical Legal Education: Future
Directions from India and the United States. 12 MICHJ INT'L L 92 at 94 {1990},

* The Preamble to [ndia’s Constilution declares social Justice as a major national goal.

" See, Frank.S. Bloch and M. R. K. Prasad, Institutionalizing a Social Justice Mission for Clinical
Legal Education: Cross-National Currents from India and the United States, 13 CLINICAL L
REVIEW 165 (2006).

" To achieve excellence in legal education, India has. so far, established ten national law schools:
National Law School of India University, Bangalore: West Bengal National University of Juridical
Science, Calcutta; NALSAR University of Law, Hyderabad; National Law Institule University,
Bhopal; National Law University, Todhpur: Hidayatulla National Law University, Raipur; Gujarat
National Law University, Gandhi Nagar, Gujarat; National Institute for Advanced Legal Studi¢s in
Kochi. Kerala; Chanakya National Law School University, Patna; and Lohia Vidbi
Vishwavidyalaya, Lucknow.

"' The four compulsory practical papers of 100 marks cach are: 1. Moot Court, Pre-trial Preparations
and Participation in Pre-trial Proceedings: 2. Drafling, Pleading and Cenveyancing; 3. Professional
Ethics, Accountancy for Lawyers and Bar Bench Relations: and 4. Fublic Interest Lawyering, Legal
Aid and Para-legal Services.

2 The Vanderbilt-Fulbright Fellowship is awarded tc one Indian taw graduate cvery year to pursue an
LL.M. in CLE at the Vanderbilt University Law School.

'* Frank and Ishar, supra n.7 at 119. THE ADVOCATES ACT entitles only advocates to practice the
profession of law. See, 5. 29. THE ADVOCATES ACT, 1961,
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inngvations. This paper addresses both of these concerns. It shows that the
students in buman rights law clinics can practice human rights lawyering through
various available humnan rights forums. This paper also submits that LSHRCs will
cover a substantive part of the syllabus of the four compulsory papers. However,
such submission does not form a part of the main objectives of the paper.

The first part, the main part, of this paper discusses characteristics of human
rights clinics; the second part identifies some work for LSHRCs in India; and the
third part conctudes that instituting law school human rights clinics in India will
strengthen the clinical legal education movement and will develop a culture of
human rights in the country.

IT. CHARACTERISTICS OF LSHRC

An understanding of the essential functions of human rights clinics is critical
in developing LSHRC:s in India. This part, therefore, is concerned with discussing
characteristics of an LSHRC. Two questions are basic to this discussion: (1) what
is human rights lawyering; and (2) what should be the features of LSHRCs to
reflect aspects of human rights lawyering? The answers to these questions
overlap,-as will be seen in the discussion that follows here. in identifying
characteristics of human rights clinics, this discussion draws mainly from the
experiences of some law school human rights clinics in the United States. Many
requirements of human rights lawyering are similar to those of social Jjustice
lawyering. This part, therefore, draws some examples of the requirements of'
social justice lawyering and concludes that LSHRCs are marked by their focus on
different and creative lawyering, . '

Before discussing features of human rights clinics, it is pertinent here to
clarify that’ although human rights clinics have some unique features, they do
have some essential components of clinical legal education.'* These components
include the two most prominent objectives of clinical legal education, viz.,
development of lawyering skills and social Justice orientation.”” Some other such
components include clinical course being a faculty supervised, credit bearing
experiential learning course. Carrillo’s definition of a human rights clinic reflects
these components. Thus, a human rights clinic is “a law school-based, credit-
bearing course or program that combines clinical methodology around skills and

" For components of clinical legal education, sce, Stephen Wizner, The Law School Clinic: Legal

Education in the Interests of Justice, 70 FORDHAM L'REV (1929,1930, April, 2002); and Richard J.

* Wilson, Training for Justice: The Global Reach of Clinical Legal Education, 22 PENN ST INT'L L
REV 421 at 423 (Winter 2004). Further, for a discussion on social justice mission of CLE in
historical context see, Jon C. Dubin, Climical Design for Social Justice Imperatives, 51 SMU L REV
1461 at 1496 (July-August,1998). :

'* There may be disagreement on pedagogical objectives -of clinical teaching, however, “all of the
pedagogical objectives described by clinicians further two key components of the mission of
clinical legal education: (1) the skills tratning mission - including personal and professional
responsibility — and (2) the sacial justice mission — teaching students about serving the needs of the
poor and access to juslice.” Antoinette Sedillo Lopez, Learning Through Service in_a Clinical
Setting: The Effect of Specialization on Social Justice and Skifls Training, 7 CLINICAL L REV 307 at
309-10 (2001).
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values training with live case-project work, all or most of which takes place in the
human rights context.”'®

Md&st human rights clinics in the United States have existed only for about a
decade. They are relatively new entities with no commonly acceptable
definition.'” While the exteriors of a human rights clinic are the same as those of
any law school clinic, some of their interiors are marked by certain features of
human rights lawyering.'® However, all these interiors are not exclusive to human
rights clinics; many of them reflect elements of ‘different lawyering’.” A
narration of the work of St. Mary’s International Human Rights Clinic (IHRC) by
Dubin lists many features of human rights clinics:

The IHRC also balances its individual client asylum cases with
larger law reform projects that focus more directly on the application of
international human rights law and international institutions. Students
are instructed in the multifaceted and interdisciplinary skills and
techniques of international human rights lawyering to induce compliance
with the human rights norms of various treaties and international
instruments. Their work involves: documenting, reporting and pressuring
governments to change abusive practices; engaging in intermational and
domestic legal research and analysis to demonstrate why the law
requires particular actions; recommending specific changes in law,
policies, or practices to bring government inte accord with human rights
requirements; developing- community education campaigns to help
people understand what their rights are and how to exercise them;
bringing abuses to the attention of the international institutions such as
the United Nations agd. the Inter-American Commission on Human
Rights; and litigation in domestic and international courts. ™

* Carrillo, infre n. 18 at 533-34,

T Carmrillo, id. at 531. - )

™ Some features of human rights lawycring are discussed in Deena R. Hurwitz, Lawyering for Justice
and the Inevitability of International Human Rights Clinics, 28 YALE } INT'L L (2003); Arturo J.
Carrillo, Bringing International Law Home: The Innovative Role of Human Rights Clinics in the
Transnational Legal Process, 35 CoOLUM HuUM RTs L Rev 527 (2004). and Johanna Bond, The
Global Classroom: International Human Rights Fact-finding as Clinical Method, 28 WM
MITCHELL L. REvV 317 (2001).

** Many authors have emphasized the need for lawyers to explore and innovate ways to bring in social
change. For example, Johnson argues that “advocates of social change. especially those traingd in
law should not expect too much reform from the courtrovms. They instcad should consider how
traditional legal action might complement and encourage — not replace — community activism and
political involvement. Put simply, an exclugive focus on litigation will not accomplish fully the
desired objective.” Kevin R. Johason, Lawyering for Social Change: What's a Lawyer to do? 3
MICH J RACE & L 201, 205 (1999). Similarly. Viltazoe makes a case for *community lawyering’,
see, Rose Cuison Villazor, Community Lawyering: An Approach to Addressing Inequalities in
Access to Health Care for Poor, of Color and Immigrant Communities, 8 NYUJ LEGIS & PUB
POL’Y 35 (2004-2005); and Quigley advocates ‘empowerment lawyering’, see, William P. Quigley.
Reflections of Commnunity Organizers: Lawyering for Empowerment of Comnunity Organizations,

21 OHIO NUL REV 455 (1994).

™ Dubin, supra n. 14 at 1496, :
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H.r:m,..moma:wm of a human rights clinic include: unique clients; varied law
and :#.__:ﬁ_o ».@_.mw education and communily organizing; collaboration,
za_ms.\o_,w_:m. and Interdisciplinary approach; documentation, research and report
writing; fact-finding and investigation; empathy; and policy initiatives.?’

A. Unique Clientele

Perhaps the most striking feature distinguishing human rights clinics from the
traditional clinics is their clients. Unlike general individual client-centred clinical
programmes, human rights clinics have unique clientele. The clients of human
rights clinics include human rights issues, norms, principles and NGOs.” Human
rights clinics need not even have a direct contact with individual clients.? When
human rights clinics work for NGOs, there may not even be a lawyer-client
relationship between them. *Partnership’ is a more appropriate term to describe
their relationship.®* Thus, having an individual client is not a requirement of law
school human rights clinics.

B. Varied Law and Multiple Fora

] I.Edm: rights lawyering interacts with varied law and multiple fora. This
diversity owes much to aspirations which are synonymous with human rights.?
The UDHR and the ensuing human rights treaties contain provisions relating to
almost every aspect of human existence.” Thus, from the tight to life to the right
to freedom of movement; from the right to education to the right to siesta; from
the right to health to the right to a safe environment; from the right to legal aid to
the right to freedom of speech; and from the right to development to the right to
food and safe drinking water are included in the regime of human rights.
Moreover, the right to equality puts all human beings on par for enjoyment of
human rights. In addition, there are specific provisions for several different

*' *Global Rights,” a human rights advocacy group engaged in, inter alia. training lawyers for human

nmm_:.m. _m.s..v.m:.mm. recognizes “innovative litigation stralegies,” “community education and
Eoc.:nm:nn.: “research,” and “legistative advocacy,” as features of human rights lawyering
‘Global Rights” dn:m«.nm that by applying these methods, lawycrs have a greater impact on __._m
development of society and the facilitation of community involvement in justice issues. See.
http:/fwww.globalrights.org/site/ .

" MmmnmnQnaqv»wgmaauiiazm:anxluc. Accessed on April 20, 2007.
Supran. 18, Hurwitz at 533; Bond at 341-342.

2 Jd, Hurwitz at 533. :

M Ibid. .-

¥ Indeed, the United Nations believes that human beings can only live their full kife in the light of
humian rights. Therefore, on the fiftieth anniversary of the UNIVERSAL DECLARATION OF HUMAN
RIGHTS, the Secretary General of the United Nations announced that to secure ‘all human rights to
all’ is an aspiration of the United Nations.

% Together, the UDHR and the two Covenants (ICCPR, and the ICESCR) form the International Bill
of Rights, and ase thus, the most important and basic international human tights instruments.
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5 : THE RIGHTS OF THE CHILD (CR \ )
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* Supran. 18, Hurwitz at 513,

" inics/i i intro. Accessed on Aprit 20, 2007.
M See, :zvuqiii._mi.mno_.mﬁoi:.nn:\n__:_nw..._isnn\__:n_nw.:”a_u_n o

WWW i { inclini . Accessed on April 20, 2007.
** See. hutp:// law. yale edu/inigliectuallifeNowensteinclinic htm
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the poor helps me and my students leamn thel ways in which legal power s
distributed and exercised in American society — to what ends and in whose
interests.”* This leads to the conclusion that students’ exposure to the community
will provoke them to commit themselves to justice. Hence, exposing the students

to the community can be one way for a clinician to act as a ‘provocateur of

justice™.®

Aspects of community organising and community lawyering can be learnt
from the experience of community development and community lawyering clinics
and can be replicated to develop human rights law clinics. For example, in the
Community Lawyering Clinic at the New Mexico University, the students were
asked to engage in commaunity education project as part of their professionat
responsibility.*® For this project, inter alia, the students prepared educdtional
materials and conducted educational meetings and workshops.*

D. Fact-Finding/Investigation

Bond argues that “fact-finding as a clinical teaching method accomplishes
many of the pedagogical goals normally associated with clinics, including
coverage of social justice education, systemic legal problems, empathetic
lawyering, issues of difference and privilege, sound legal judgement,
collaboration and inter-disciplinary approaches to legal problems.”*® Thus, fact-
finding exercise results in meeting the two primary Menkel-Meadow goals of
teaching, the “micro” and “macro” aspects of lawvering.’

Through fact-finding exercises students not only learn and develep human
rights lawyering skills, they also develop sensitivity for human rights needs of
different groups of society. Their interaction with community and various actors
from different fields helps them develop collaborative skills. Fact-finding
exercises also help build community awareness on human rights issues, In fact,
many of the features of human rights lawyering are interrelated. In the
Georgetown Clinic’s fact-finding mission in Poland, the students spent first few
weeks researching various aspects of women’s human rights violation situatiof in
Poland.”® When the students arrived in Poland, they collaborated and worked with
Polish NGOs and the representatives of Minnesota Advocates. After their return
from Poland, the students began writing the report. The students also organized a
public education event on women’s human rights in Poland. Thus, fact-finding

2 Jane Harris Aiken, Access to Justice: The Social Responsibility of Lawyers, 16 Wash U JL & Pol'y,
81 at 85 (2004).

 See, Jane H. Aiken, Provocateurs for Justice, 7 CLUNICAL L REV 287 (2001). Aiken aspires to be a
provocateur for justice. According 1o her, “[a] provocateur is one who instigates. a person who
inspires others (o action. A provocateur for justice actively imbues her students with a lifelong
leaming about justice, prompts them to name injustice. 10 recognize the role they may play in the
perpetuation of injustice and to work toward a legal solution to that injustice.”

" Sge, Antinette Sedillo Lopez. Learning Through Service in a Clinical Setting: The Effect of
Specialization on Social Justice and Skills Training, 7 CLINICAL L REv 315-16 (2001).

* 1d. at 316, . .

¥ Supra n. 18, Bond nt 327.

7 Id. 21328,

= Id. at 326.
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exercise includes, inier afia, research, collaboration, report writing and also
public education. °

¢
£, Cullaboration, Networking and Interdiscipl inary Approach

Clinicians have long recognized the value of interdisciplinary and
collaborative approaches to solving problems.*® To advance legal services to the
poor, clinic students have been collaborating and establishing relationships with
local lawyers and community-based legal aid programs since the “informal epoch’
(pre 1970) of clinical legal education.® Collaborative work and interdisciplinary
approach m__u_mw a vital role to fill the gaps which cannot be filled by legal
remedies. > clinic’s collaboration with a social worker serves some aspects of
its quest to interact and serve the clients in a better way.*? In an interdisciplinary
collaboration, “the client gets the best of both worlds. Two professionals with a
wealth of skills address community needs in the fullest way, and clients benefit
from both perspectives and skills brought to bear on the problems presented, both
legal and non-legal.”* One benefit for the clinic in collaborating and :mﬂio,_.wmzm
with other groups, who work with the same clients, is the opportunity of
critiquing each other’s work to serve the clients in 2 better way.** Collaboration
with groups and agencies in society also helps a clinic with case referrals.®® For
an effective collaboration, interdisciplinary work requires a number of skills.
According to Weinstein, these are: Communication skills; Knowledge of non-
legal resources; Awareness of self and others; Understanding and appreciation of

" id at 338-339.
* Louise G. Trubek, LS. Legal Education and the Lega! Services for the Indigent: A Historical and
. Personal mmaﬁmnzcm. 5 MD J CONTEMP LEGAL ISSUES 382 (1994).

mewvm Minow, Lawyering for Human Dignity, 11 AM UJ GENDER SoC PoL’y & L 143 at 159
® For example, the Vanderbilt University Law Clinic has a social worker who works with the
community m:.& also the clinic. She is also a psychotherapist and takes care of many psychological
problems of clients, a remedy which cannot come through legal action. °
\mﬂowo <W<<o%~wo m:w_wm?_m”.u_.m M\_nnom_n Advancing Soctal Justice Through an Interdisciplinary
lpproack to Clinical Lega ucation: The Case of Legal Assi ]
o e e e of Legal Assistance of Windsor, 14 WasH U IL &
H M:..wa:ﬂ E. O'Leary, Clinical Law QOffices and Local Social Justice Strategies: Case Selection and
Quality Assessment as an Integral Part of the Social Justice A inics
o 8 d genda of Clinics, 11 CLINICAL L.REV
For axm_._.._u_n. cases are referred to the Vanderbilt Legal Clinic from a number of different
organizations. The Civil Practice Clinic gets most of its cases from the Legal Aid Society of Middle
Tennessee and the Cumberlands: most cases for the Child and Family Law Policy Clinic come from
the Juvenile Court of Davidson County and some from organizations concerned with children’s
issues: the Criminal Practice Clinic gets cases from the Public Defender’s Office or through
appointments by local federal and state courts; thc Domestic Violence Clinic gets cases mainly
from the Mary Parrish Center for Victims of Domestic & Sexual Violence: and cases to the
Community and Econemic Development Clinic arc referred to from the mayor's office of
neighbourhoods and other non-profit organizations. See, CLINICAL PROGRAM HANDEOOK preparcd
. uc% _:M{mmn:nQ mznﬁmB:,ou.Ea Vanderbilt Legal Clinic (2006). ’
™ Janet Weinstein, Coming of Age: Recognizing the Importan iscipl ion i .
e e et Hﬂm< .m.. / %.E ey %zooov”w 19 ce of Interdisciplinary Education in L,

bal
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group process; and Leadership skills."”” LSHRCs need to focus on these skills
given the dynamic nature of human rights lawyering.
F. Report-writing and Pdcumentation

Report-writing and documentation are another set of features which further
add to the diverse work which human rights clinics undertake. Generaily, report-
writing follows fact-finding and ultimately culminates into documentation. Law
school clinics use report-writing and documentation as means 1o fuither the cause
of protéction and promotion of human rights. Investigation; report-writing on
human rights situations; and preparation of policy papers for use in advocacy are
some of the features of the human rights clinic at the Yale Law School %

While clinics’ documenlation can be used as evidence and basis for futere
legal action or other advocacy purposes, their current reports can be shared with
the media to achieve at least two objectives. First, publication of report in the
media highlights the issue in question and thus garners public support and puts
pressure on the authorities to take warranted action in a human rights
violation/negation situation.®® Secondly, media publicity also helps generate mass
awareness on human rights.® In fact, as another benefit of this activity, law
school clinics get publicity for their work and win community’s confidence in
them. .

G. Empathy

Empathy is a requireinent for human rights lawyering, as it is in all social
justice advocacies.®' Empathetic lawyering requires the ability in the lawyer to
view the legal system through the client’s eyes and appreciate her needs and
circumstances. Empathy is a set of virtues which a human rights lawyer must
possess. | personally felt the need for empathetic lawyering while I worked: for
my clinical course. This clinical course related to social justice advocacy and had
some similarities with human rights clinics, at least in the context of empathetic
lawyering. My experience in the clinical course drove me to conclude that a
lawyer may be required to perform varied functions from being a friend to a
nurse. Also, in all circumstances, a lawyer has to have patience, more so in cases

involving the poor, the destitute and the infirm. A lawyer is the first and the most

3 Jd. a1 335-340. Weinstein states that legal education does not inculeate in students most of the skills
required for interdisciplinary work.

™ See. hup:/www.law. yale.edw/intetlectuallife/lowensteinclinic htm. Accessed an April 20, 2007,

* For example, students at the Yale Law School Clinic, during the course of pursuing a law suit on
behalt of homeless families, wrote op-cd picces for local newspapers and called press conferences
along with [obbying state legislatures to get the then existing housing policies changed. Sce,
Stephen Wizner, Beyond Skills Training, 7 CLINICAL L REV 327 at 334 {2001).

“ I, personally, have had the experience of writing press releases for local newspapers and witnessing
their benefits for human rights advocacy. [ used to regularly write press releases during my work
with a grassroots human rights organization in India, “Antim Naagrik™ These press releases were
written oa behalf of the organization on human rights situation at the local level, The media was
very cooperative in publishing them as they were getting useful material to publish, This aclivity
was quite helptul in educating people on human rights and lobbying support for them.

™ Supra n. 18, Hurwitz at $22. , :
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formidable link to justice. If this link is devoid of patience, can there be a hope
for lesser-privileged seekers of justice?"2

It is difticult to learn empathy in a classroom. The best way to develop it is
through working with clients.* For example, at the Yale Law School Clinic
during the preparation for a law suit on behalf of nearly a thousand m::m:m,m
facing eviction, some law students took care of client’s children, while others
worked on developing the case.*’ In another instance, the students spent a night
with homeless people, in winter, at the New Haven train station before arguing
against the proposed police action against homeless people.®’ Thus, a human
rights clinic requires the students to practice humane and compassionate
lawyering. Humane lawyering is an integrated approach of therapeutic
jurisprudence.® Hence, human rights clinics share some features of therapeutic
jurisprudence.

H. Policy Initiatives

Discussing a human rights approach to advocacy, Hurwitz emphasises the
need to change not only laws but also social structures that cause injustices.®’
Thus, she peints out at policy level initiative as part of human rights advocacy.
The kind of policy initiatives undertaken by human rights clinics can be
understood from the work the IWHRC does or has done in this regard. The
IWHRC drafted proposed domestic violence legislation for both Ghana and
Uganda; developed and proposed a scheme for property control and ownership
during marriages and at divorce; developed legislation banning polygamy and
bride price in Uganda; and drafted proposed employment discrimination
legislation to address workplace problems like sexual harassment,®

02

In my clinic course at the Vanderbilt University Law Schoot, 1 had the privilege of representing a

social security claimant, a homeless person, before the Administrative Law Judge. This client

would oflen not come in time — even not come at all on a scheduled appointment day. He would

o:n:. remain incominunicado. Sometimes he would come much earlier than the scheduled

appointment. | had ne choice but to somehow adjust to his schedule. In this process 1 learnt a great

“ deal of patience and also learnt 1o relate 1o people who are situated in difficult circumstances,

" Supran. 18, Bond at 333,

a” See, Stephen Wizner. Beyond Skills Training, 7 CLINICAL 1, REV 327 at 334 (2001).

“ Id. at 335. Through field projects and classroom discussion, the Human Rights Clinic at the Yale
Law School encourages students to  develop sensitivity o human rights issues. See,

- :nwutfﬁ.ﬁ_mi.v.m_n.nnc._._:ﬁ__nnEm_E.o..._oEn_._m5..:0:.3935. Accessed on April 20, 2007.
See, Leslie Larkin Cooney. Heart and Soul: A New Rhythm for Clinical. Externships, 17 ST
THOMAS L REV 407 at 411(2005). “Therapeulic Jurisprudence has been defined as the study of the
law’s role as a “therapeutic agent.” This description has evolved from the understanding that the
law, its rules. and procedures, have both therapeutic and anti-therapeutic effects on one’s mental’
health” Cconey argucs that interpersonal skiils, such as empathy, are necessary for creative
lawyering. However, Cooney maintains. that “in the typical law school class empathy is nog
something to be tolerated; professors frequently reinforce the notion that feelings get in the way of
analysis and should be discarded, .or at least suppressed.” Introduction to therapeutic jurisprudence
will not only develop interpersonal skills in students, but will also give validation to the importance
of such skills. ' )

“ Supra n. 18, Hurwitz at 517.

“* See, :n?ﬁi&?_mi.mn.o_‘mﬁoiz.ngs.n__.:moﬁ..i_._«n...innx.E::E::o, Accessed on April 20, 2007.




78 DELHI{ LAW REVIEW XXVIH-XXTIX

Thus, an LSHRC shares essential features of any law school clinic and major
objectives of clinical legal education. It shares much in common with features of
saeial justice advocacy. Thus, its proclivity is towards the social Justice objective
of clinical legal education. The dynamic nature of human rights field requires a
human rights clinic to adopt different and creative lawyering strategies. Diverge
requirements of human rights lawyering make it difficult to have a single
definition of human rights clinic. Additionally, because of relatively recent origin
of human rights clinics and their scant existence, clinicians have not had
sufficient opportunity to develop literature on them. Therefore, features of social
justice advocacy clinics help in understanding characteristics of human rights
clinics.

I1I. SCOPE OF WORK FOR LSHRCS IN INDIA

This part, through some examples, identifies some scope of work that
LSHRCs in India can be involved in. The first five sections in this part discuss
aspects related to (i) the fora, clients and entities with whom law school human
rights clinics can collaborate; (ii) literacy, training/sensitization; (iii) fact-finding
and investigation; {iv) documentation, research, report-writing and writing of
press-releases; and (v} policy initiatives. The last section, briefly submits that an
LSHRC can meet the requirements of a substantive part of the four compulsory
papers.

A. Fora, Clients and Collaboration

Some of the most prominent fora for human rights activism include the
Suprerae Court: High Courts; National Human Rights Commission {NHRC);
State Human Rights Commissions (SHRC); District Human Rights Courts
(DHRC); National Commission for Women {NCW); The National Commission
for Protection of Child Rights (NCPCR) and other institutions to be established
under the Commissions for Protection of Child Rights Act, 2005; Juvenile Justice
Boards and Child Welfare Committees; and Legal Services Authorities at various
levels.

In addition to individuals and groups of individuals, the main clients of law
school clinics will include NGOs and issues of human rights.*” Some NGOs
working in bigger cities have the lawyers working with them to take care of legal
and related issues that they need to do their work.”™ However, many others,
especially those who work at the grassroots, lack such expertise. Law school
clinics can help arm such NGOs with required inputs. Government agencies can
also rely on law school clinics to help them carry out their responsibilities on
human rights. Since human rights clinics do not necessarily have to rely on

" * Some human rights issues on which India’s National Hurman Rights Commission works include: the
right to food; the right 1o health; child labour; rights of the disabled: HIV/AIDS; trafficking in
womien and children; sexual harassment of women at work place: and manual scavenging. See,
http:/nhre.nic.in. Accessed on April 20, 2007. In addition, there is a range of other issues on which
human rights NGOs work in India. They include: the right to housing; the right to water: the right to
development: and the right to information. .

™ For example, NGOs like Commonwealth Human Rights Initiative, Human Rights Law Network and
" Lawyers Collective, . - '
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individual clients, human rights clinics in India will not face the problem of not
having clients or work.

LSHRCs can collaberate with various government and non-government
human rights organisations. In addition, they can also collaborate with other
similar clinics in the United States which are working globally on human rights

B. Literacy, Training and Sensitization

For human rights literacy, training and sensitization programs, law school
clinics can collaborate with Legal Services Authorities, NHRC and NCW. All of
these agencies have provisions for supporting such programs. Legal services
authorities conduct community legal awareness programs. The Nationa! Legal
Services Authority has also launched the National Legal Literacy Mission 2005.
2010. The NHRC has a mandate to carry out literacy, training and sensitization
programs. The NCW has programs for community legal literacy.” More recently,
it has launched, ‘Chalo Gaon Ki Ore’, a grassroots literacy program on various
aspects of women’s human rights.” These agencies also provide funds to support
their programs. Law school clinics can collaborate with these agencies and
suppoft their programs and at the same time generate work for themselves.
Collaborating with these agencies E:_/m_ﬂu help clinics with financial support.

In addition, clinics can also initiate their own programs to educate, sensitize
and train various sections of society on human rights needs. These programs will
aim at generating community awareness, training of activists, and sensitization of
police, judicial officers and lawyers. Law school clinics can act as human rights
lighthouse in areas of their coverage. As lighthouse, chinics can enlighten
communities on their human rights and thus empower them. Also, ‘they can shun
ambiguities on human rights and thus help human rights protection agencies,
particularly police, in taking informed and right actions. Thus, clinics can provide
a platform to constantly guide ‘communities, law enforcement and other related
agencies involved in day-to-day human rights issues.

C. Fact-finding/Investigation

There are at least two ways in which law school clinics can contribute in fact-
finding and investigation aspects of human rights lawyering. First, they can do it
themselves and secondly, they can do it in collaboration with the NHRC. Clinics
can themselves take up fact-finding and investigation of human rights violation

situations either on the requirement of a client or on their own. If there is no- -

client, clinics can still take up fact-finding and investigation of incidences of
human rights violations on noticing them in the media.

™ For example, the Lowenstein international Human Rights Clinic at the Yale Law School
collaborated with the Indian NGO, Lawyers Collective, to work on ity project on human rights
aspects of HIV/AIDS. See, supra n. 18, Hurwitz at 533. ' :

* See, _._:ﬁ..._....nni.:mo._Ernmm_u\omc>e<ma=omwo}~ov3m_.maaa.u&.. Accessed on April 20, 2007.

» See, http:/inew. nic.in/Chalo%20Gac%20Ki%200re.pdf. Accessed on April 25, 2007.
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The NHRC is training human rights activists in fact-finding and investigation
techniques throughout the country.™ It requires trainers and also organizations tg
give momentum and formidable support to its efforts. Law school clinics can be
the most appropriate instituttons to fulfil these needs. They can collaborate with
the NHRC in training their students on the techniques of fact-finding and
investigation. Subsequently, these trained law students can act as trajners to
further prepare more and more trained people to investigate cases of human rights
violation.

D. Documentation, Rescarch, Report-writing and Writing of Press-
releases

Law school clinics can develop documentation on human rights issues. This
will help students in researching human rights issues, in identifying issues and in
writing reports and press-releases. Clinics can also help their clients with this
documentation. Documentation will also help law school clinics as evidence to
support their representation before various human rights fora.

Law school clinics can conduct research on local human rights issues and
publish their reports on them. These research and reports can be used for various
purposes including submissions before different fora and as a basis for legal
actions. They can also be of immense help to law school clinics in taking a stand
on policy interventions. Clinics can- take up such research for themselves or on
behalf of their clients.

Writing of press releases is an activity which will help law school clinics in
focusing on issues and in generating public awareness on them. Fhrough press-
releases, clinics can propagate the correct position on human rights issues and
educate various stake-holders — police, judiciary and media — accordingly. This
activity will not only help develop a culture of human rights but will also
popularize law school clinics and consequently strengthen the CLE movement.

E. Policy Initiatives

Policy making in a democracy demands peoples® participation. In India,
suggestions are invited from general public when a policy is formulated. Law
school clinics can participate in this process and make their submissions and
depositions on various aspects of human rights.

Clinics can also make their interventions in matters related to India’s
accession to Human Rights treaties. For example, India has signed the
Convention against Torture (CAT), however, it has not ratified it even though the
NHRC has made recommendation to the government for its ratification.” Law
school clinics can join with the NHRC in consclidating the demand for the

ratification of the treaty. They can collect evidence to substantiate their demand.-

™ The NHRC and the British Councif in India have initiated human rights investigation and fact-
finding training programs for preparing resource persons throughout India 10 help promote human
rights through fact-finding and investigation techniques. Later. the NHRC collaborated with the
Indian Social Institute and has organized a number of fact-finding and investigation training
programs in the country. ) o

" India signed the CAT in 1997 and since then its ratification is pending.
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This will also require considerable research on human rights issues from law
school clinics.

Functioning of DHRCs is another area wherein law school clinics can
intervene to benefit the regime of human rights. Ten States have established
DHRCs™ but there is a lot of ambiguity as regards their composition and
functioning, NHRC has made its own proposal for the effective realization of
these bodies. However, even the NHRC's proposal is inadequate. NHRC has its
limitations and needs support in formulating and carrying forward policy level
initiatives. Law school clinics can have a role here. They can research the issue
and suggest effective policy changes on proper functioning of DHRCs, They will
have the capacity and will be in a better position to analyse various aspects of
DHRCs’ functioning than the people sitting in the NHRC at the national capital,
Also, since the Protection of Human Rights Act is silent on SHRCs® functions,
law school clinics can make their intervention in getting their functions defined.
Similar kinds of initiatives are required to strengthen the institutions created
through the Commissions for Protection of Child Rights Act, 2005.

F. LSHRCs and the Four Practical Papers

Legal education in India does not restrict itself only to teaching the courses
prescribed by the Bar Council of India. In addition to teaching the prescribed
compulsory subjects, law schools offer a number of new and socially relevant law
subjects to prepare the students to successfully meet the challenges that newer
developments pose to the regime of rule of law. An LSHRC, in addition to
strengthening the regime of human tights and meeting the larger objectives of
CLE. also covers substantive part of the syilabus of the four compulsory practical
papers. To fulfil the requirement of the first paper, the students in the LSHRC
will organise and participate in a moot court involving a human rights case. They
will, in the process of moot cowrt, learn pre-trial preparation and finally wil]
participate in trial proceedings, preferably in a human rights court. Through this
exercise the students will not only work for their first compulsory paper and leam
several aspects of human rights lawyering, they will also educate and inform the
functioning of human rights courts.in respective districts.

LSHRC’s work requires considerable amount of legal research and writing,
Thus, an LSHRC’s work naturally meets many requirements of the second paper,
‘Drafting, Pleading and Conveyancing.” Some parts of the syllabus of the third
paper, ‘Professional Ethics, Accountancy for Lawyers and Bar-Bench Relations,’
may not be directly relatéd to the work of an LSHRC. However, those aspects
may be included in the clinic to fulfil all the requirements of the third paper.
Finally, the fourth paper, ‘Public Interest Lawyering, Legal Aid and Para-legal
Services,’ is directly related to the work of an LSHRC. The fourth paper requires
the students to work in programmes like Lok Adalats, Legal Aid Camps, Legal

76

These states are: Assam, Andhra Pradesh. Sikkim, Tamil Nadu, Uttar Pradesh, Meghalaya,
Himachal Pradesh, Goa, Madhya Pradesh and Tripura. See, NATIONAL HUMAN RIGHTS
COMMISSION ANNUAL REPORT £6{2001-2002).
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Literacy and Para-legal Trainings, all of which are also essential and important
elements of an LSHRC,
IV. CONCLUSION

. Thus, establishing LSHRCs in India is easy and affordable, given the
conducive environment and possibilities of institutional support. Through these
clinics, taw schools will not only work for the protection and promotion of human
rights, they will achieve the twin objectives of CLE. Clinical legal education, at
least in some form, is set to become an essential feature of law schools in India,
Seen in this narrow sense, an LSHRC will serve much of the purpose of the four
compulsory practical papers prescribed by the Bar Council of India. However, the
formation and functioning of law school clinics in India will need constant
guidance and support. Scarcity of resources and clinicians and ineligibility of law
teachers and students to practice law will continue to plague Indian law schools’
quest for a full-fledged clinic unless they look for alternatives and imake
innovations. ‘ )

Human rights law is a well developed and popular law subject in India. It is
not very difficult to find law teachers who can teach human rights law courses.
India has many human rights fora where law school clinics can practice and leam
aspects of human rights lawyering. LSHRCs will strengthen the clinical legal
education ‘movement and the human rights movement in India. Active
involvement of law students in human rights work will develop a culture of
human rights in the country. In addition, these clinics will strengthen the justice
delivery mechanism in the country by preparing better skilled and qualitative
lawyers.
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INTERNATIONAL REGULATIONS ON PERSISTENT ORGANIC
POLLUTANTS AND INDIAN EXPERIENCE
e

P.S. Nerwal®
1. INTRODUCTION

The man-made miracle synthetic chemicals developed to control disease. to
combat insect pests, and to provide comfort and convenience in daily life :m.:,d
caused and continue to cause a serious damage to the health of wildlife and
ﬂmOﬁ_n._ The unique dangers posed by one group of chemicals called Persistent
Organic Pollutants, known as POPs, have become a pressing concern, These
carbon based compounds or mixtures have caused all pervasive and global
contamination now. Severity of the problem has forced the international
community to negotiate a global POPs treaty for successful, safe, viable and
sustainable alternatives to POPs.2 To understand different types of driving forces
of POPs it is necessary to evaluate intermational regulations and agreements for
management of POPs, compare with Indian initiatives, suggest priority areas for
India for learning from international experience and suggest changes in the
legislation to fill the gaps, if any, in the existing regulations and Indian laws.

11. NATURE AND CHARACTERISTICS OF THE POPS

POPs are organic substances that possess toxic characteristics which are
persistent, bioaccumulate, prone te long-range transboundary transport and
deposition and are likely to cause significant mn_<mam,o effects on human health or
environment near to and distant from their sources.” These chemical substances,
industrial chemicals and unwanted by-products of industrial processes or
combustion persist in the environment, bioaécumulate and magnify in the food
web.* Threat to the environment is global due to their capacity to long-range
rransport to regions where they have never been used or produced.* POPs pose a
particular hazard because of their toxicity to animals and people, their
persistence in the environment, and in the fatty tissues of living organisms. They
are common contaminants of fish, dairy products, ommm.o and other foods around

* Research Scholar, Faculty of Law, University of Delhi.

' See, Rachel Carson, Silent Spring, (2006) available at wwiv.fws gov/northeast/rachelcarson.
Accessed on June 30, 2006; See also, Theo Colborn ef al, Qur Stolen Future (1996) available at
www.oustolenfuture.org. Accessed on February 20, 2007, Carl ¥ Cranor, kmmﬁ.._m:._whm Toxic -
Substances, A Philosopiy of Science and Law, 6 HARVARD JOURNAL OF AW AND HmﬁIT.O_.OO«.
435 {1993).

! Brandy E. Fisher, Most Unwanted: Persistent Organic Pollutants, 107 ENVIRONMENTAL HEALTH
PERSPECTIVES | (1999).

* Art. 1.7, AARHUS PROTOCOL ON PERSISTENT ORGANIC POLLUTANTS (1992).

* Id. Preamble.

* David ]. Tencnbaum, Northern Perspective, 106 ENVIRONMENTAL HEALTH PERSPECTIVES 2
(1998).

¢ Eggs in India Carry High Levels of Dioxins, TIMES OF INDIA, New Dethi, 18" Oct, 2005. Sec also,
Ronald A. Christaldi. Dying from Dioxin: A Citizen's Guide to Reclaiming Our Health and
Rebuiiding Democracy (1993) by Lois Marie Gibbs feds), 11 JOURNAL OF LAND USE AND
EMVIRONMENTAL Law 467 (1996). L
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the world. POPs in the human body fat cause serious health problems m:n_:a.m:m
reproductive and developmental problems, cancer, and immune system

disruption. o
P v

POPs include many pesticides, dioxins, furans, and PCBs. Because of their
tendency to accumulate in fatty tissue, many are found in significant quantities in
human breast milk.” Many are mobilized during pregnancy when fat reserves are
depleted, and subsequently find their way through the placenta to the newly
developing fetus. They cause disruption of endocrine systems,” suppression of
immune system functions, and carcinogenic traits. These cause long-term,
irreversible effects on the development of fetuses’ and can damage reproductive
and irmmune systems of both exposed individuals and their offspring. Their acute
adverse effects result from accidental exposure or ingestion and even’ from long-
term, low-level exposure. They break down very slowly and remain in the
environment for long. While the risk level varies from one Persitent Organic
Pollutant to the other, they all share highly toxic properties.'® Their four main
traits are toxicity; persistence, potential for long range transport and bio-
accumulation in living tissues.

Some developed countries continue o produce POPs and chemicals for
export to developing countries despite 2 ban on their own domestic use and
efforts to reduce and eliminate their releases.'’ The developing countries still
produce and use POPs in agriculture and vector and disease control. Stockpiles
of unwanted POPs exist in many parts” of the world. Some equipment like
electrical transformers and capacitors contain POPs. These chemicals end up in
rivers and oceans and waves carry them far to other countries.'” They are linked
to myriad effects of low sperm counts, infertility, genital deformities, and
harmonicalty triggered human cancers, neurological disorders in- children and
developmental and reproductive problems in wildlife."”

7 Preamble, STOCKIIOLM CONVENTION ON PERSISTENT ORGANIC POLLUTANTS (2001).
" Bee. Jason W. Birkett, Endocrine Disruptors and Shudge Treatment Processes. 11t
ENVIRONMENTAL HEALTH PERSPECTIVES 10 (2003). ' )

* M.V. Cherkasova, POPs and the New Insight into Environment Related Diseases, available at
www.aceord.cis. lead org. Accessed on February 10, 2006. v
" Available at wiwvw.unido.org. Accessed on February 25. 2006 See also. UNEP; Ridding the World

of POPs: A Guide to the Stockholm Convention on POPs, available at www.POPs.int. Accessed on
December 27, 2006.
" K. Madhava Sarma, Persistent Organic Pollutants: The New Danger, available at
wuw. indeconomist. com. Accessed on October 18, 2005, : .
Background Document on Chemicals. Northern Perspectives, Center for International
Environmental Law (Oct. 2005) See also, POPs in Polar Bears: Organochlorine Affects Bone
Density, 112 ENVIRONMENTAL HEALTH PERSPECTIVES 7 (2004).
Y USEPA: POPS - A Global Issue, A Global Response, available at www.epa.govioia Accessed on
October 18, 2005. See also, Male Ferulity: Sperm Abnormalities in Men Exposed to PCBs and
PCDESs, 111 ENVIRONMENTAL HEALTH PERSPECTIVES 12 (2003). :

i
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POPs are ubiquitous, found in the most remote areas, and remain in the
environment even at extremely low levels." Convection currents carry them to
colder regions, like Himalayas, to persist for longer periods and to re-enter the
ecosystem through rivers.'® They travel within the environmental region mainly
through fresh water systems, atmospheric and marine currents. From agricultural
fields and industrial waste they are transported by absorption with sediment and
organic matter in streams leaving a certain amount in the water. These enter the
food chain through fish raised in contaminated water bodies and by direct
consumnption of such water. Air transport can occur through precipitation and
movement of dust particles with absorbed POPs. Most inflows into the marine
environment occur due to the river-flows. It also occurs due to direct discharges
into the sea, ship traffic, ship scrapping and through the atmospheric route.

POPs entering the environment go to places far from their point of origin'®
in a number of ‘hops’ through evaporation, transport and condensation at lower
temperatures. This phenomenon is called the “grasshopper effect”.'” They can
become widely dispersed in a matter of days or weeks on air currents, and more
slowly in rivers and ocean currents, The Arctic,'® Antarctic and mountain areas
represent the ultimate fate of these chemicals. They concentrate in living
organisms through the process of *bio-accumulation”’® and magnify through
“bio-magnification”.*” Humans can be exposed to them through diet,
occupational accidents and the environment.” Even their low exposure can cause
cancer and reproductive disorders, damage the nervous and immune systems, and
interfere with’ infant and child development.

POPs have point and non-point sources.™ Point sources include the form of
manufacturing and stockpiles of obsclete, unwanted or date-expired pesticides.
The use of pesticides, causing crop run-offs or leaching into ground water, and
DDT in malaria control constitutes non-point sources. The beauty products

"* Marc Pallemarts, TOXICS AND TRANSNATIONAL LAW: INTERNATIONAL AND ENVIRONMENT AL
REGULATION OF TOXIC SUBSTANCES AS LEGAL SYMBOLISM (2003).

1 Papiya Sarkar. The Persistent Peril, DDT Found in Blood in Himachal Pradesh, India, and
Fighting the Menace of POPs, available at www.toxicslink.org. Accessed on March 25, 2007.

'* Available at www.iencarth.org/POPs arctic. Accessed on December 23, 2005. See also, Centre for
International Environmental Law, US Ratification of the Siockholm Convention: Analysis of
Pending POPs Legislation, March 13, 2006 Update,

" See, George W. Lucier, Book Review - Amold Schechter and Thomas A. Gasiewic= (eds), Dioxing
AND HEALTH (2 ed 2003), 111 (12) ENVIRONMENTAL HEALTH PERSPECTIVES A670 (September
2003). ’

¥ Supra 0.7, Preamble. .

“ Available at www.chem.unep.ch. Accessed on April 15, 2007. See also, Children's Health: Time
Trends of Persistent Organic Pollutants and Heavy Metals in Umbilical Chord Blood of Inuit

Infants Born in Nunavik between 1994 and 2001, 111 ENVIRONMENTAL HEALTH PERSPECTIVES [3
(2003). :
¥ Supran. 15. . :

* 113 ENVIRONMENTAL HEALTH PERSPECTIVES 3 (2005): See also, When Pregnant Moms Ear Fish,
Kids do Better, available at www.NewsMax.com. Accessed on February 19, 2006.

P Tina Sarkar, Stockholm POPs Conmvention - Overview & Siatus of US Ratification and .
Implementation, available at www.toxieslink.org. Accessed on March 25, 2007. -
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render the pregnant women and fetus to risk, as their harmful phthalates
content,” pass down to the fetus and cause infertility and reproductive
problems.” Solid and medical wastes and hazardous wastes are also source of
POPs 2 Mosquito repellents also produce POPs due to release of formaldehyde
on burning. Children are vulnerable to air pollutants; drinking water, food ang
land contaminants; pesticides in plastic toys;*® and tobacco smoke due to their
smaller lungs and less developed tmmune systems and may contribute to
developmental, leaming and behavioral disabilities among them.?’ POPs can also
render even the vaccines ineffective.? :

III. MANAGEMENT OF POPS - A PROBLEM

The acute problem of POPs relates to management of their existing
stockpiles and stopping their further creation. First problem involves
identification of the stockpiles, taking inventories, assessing adverse effects and
their disposal. Developing scientific and technological knowledge to check their
future generation relates to the other. Developing the altermatives to POPs and
conducting scientific and technological research requires a specific plan of action
and huge resources. There is inadequate awareness on POPs hazards, alternatives
and current uses, and the regulations to manage their use. United States alone, for
example, has over 400,000 cancer deaths annually, of which sizeable percentage
are due to workplace exposure to carcinogens.”” Waste incineration is a major
source of unintentional creation. Industries still use polluting processes. E-waste
has now become a major source of toxic ¢chemicals.”® International community
has since woken up and developed an international legal framework™ for
regulation of POPs. :

32

.7 South Asia, with rapid urbanization and waste generation,” is the current
hotspot for toxics and is just not yet ready to face the situation. Instances of
dumping of hazardous waste and the harmful effects thereof, including deaths,

# Sec. Todd Stedeford er.al, Environmental Quality and Health: Got Merc? Regulating Mitigaring
and Litigating Mercury Levels for the Fish We Ear, 20 JOURNAL OF LLAND USE 2 (2005).

¥ Jemry Phelps, DDT and DDE: Effect on Second Generation Time of Pregnancies, 11}
ENVIRONMENTAL HEALTH PERSPECTIVES AT59 (2003).

 On Sep. 11, 2001, the bumning at 1800° F of WTC debris of asbestos, concrete, computers,
carpeting, furniture, etc., created a gaseous cloud of potentially toxic dust. Exposure to asbestos.
PCBs, dioxins, lead #nd other metals was hazardous to the firemen and other workers and also to

the children in nearby schools. Luz Claudio, Ervironmental Aftermath, 109 ENVIRONMENTAL

HEALTH PERSPECTIVES A529 (2001).

¥ Susan L. Cutter, HAZARDS, VULNERABILITY AND ENVIRONMENTAL JUSTICE 57-64 (2007).

*? Ibid. See also, Supran. 23.

® Exposure to POPs like PCBs Causes Decreased Antibody Production in Children, CSE NEWS
BULLETIN, Feb 15, 2007.

% 113 ENVIRONMENTAL HEALTH PERSPECTIVES 3 (2005). .

*® Upgrading to an iPod: E-waste is Becoming One qf the Major Environmental Issues of Our Time,
THE HINDU. New Delhi, 21* Nov 20035, See also, Charles W. Schmidt, Unfuir Trade: E-Waste in
Africa; Spheres of Influence, 114 ENVIRONMENTAL HEALTH PERSPECTIVES 232 (2006).
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abound.® Huge accumulation of stockpiles of hazardous substances and wastes
contain POPs. The regulatory systems are inadequate to protect public health and
the environment from harm caused by chemical exposures and accidents. The
chemicals management capacity of most developing countries is either
rudimentary or non-existent. Frequent mishandling, misuse, and improper
disposal of hazardous chemicals cause high exposures to people and
environment, poisonings, toxic spills and accidents.™ Developed world also has
the mismanagement problem, especially by industries that operate in or near
economically disadvantaged and minority communities. The constant, low-level
chemical exposure of people from ordinary foods, building materials, carpets and
wall coverings, hospital supplies, cosmetics, electronics, and agricultural
chemicals is also serious. The chemicals-producing industries generally deny the
relationship between low-level exposure and harms to human health. But the
steady rise of breast, prostate and other cancers, autism and learning disabilities,
reproductive abnormalities and genetic mutations with inter-generational effect is
alarming. Yet, it is still widely believed that chemicals are innocent until proven
guilty. People have false belief that governments are ensuring safety from
chemicals used.® Regulators stili insist on certainty about an unacceptable risk
of a chemical to health or the environment. Exposures are most insidious in
children whose developing bodies are especially vulnerable and in women of
child-bearing age who unwittingly pass on a toxic legacy to their offspring.’®

I'V. PERSISTENT ORGANIC POLLUTANTS: INTERNATIONAL REGULATIONS

In the pre-Stockholm era, extending to 1968, the landmark Trail Smelter
Arbitration awarded damages to United States for air pollution originating in
Canada.”” A wave of public concern about the environment in Europe and North
America beginning in the 19605’ peaked during the early 1970s. Dispersion of
DDT and other toxic substances through ecosystems, radioactive contamination
from the testing of nuclear weapons and damage to forests and aquatic life from
acid deposition™ required urgent attention. The law prohibiting dumping of
wastes at sea emerged during this period. The subsequent period unte 1987
witnessed the growth of environmental law in the spirit of the Stockholm
Declaration 1972. The Rio era, starting with the Brundtland Report, set the stage
for the Earth Summit and Agenda 21 in 1992. These sources of soft
environmental law* enabled the Basel Convention 1989 and the POPs
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